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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 

July 16, 1994 By Fax & 

By Hand 


J. William Codinha, Esq. 

Richael Chertoff, Esq. 

Special Counsels 
Committee on Banking, Housing 
and Urban Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Messr. Codinha and Chertoff: 

4 When we met this afternoon, you mentioned that one of 

the documents the Department produced to the Committee 
(TRS No. 5774) had been redacted to exclude a meeting 
which was relevant to the Committee's inquiry. When I 
returned to the Department, I reviewed that document. 
Although I am still unaware of the relevance of the 
10:00 a.m. meeting, I am forwarding another copy of 
the document to you. The only information I have re- 
dacted is of a personal nature to Ms. Hanson. 

— ■ 

Robert M. McNamara, Jr. 
Assistant General Counsel 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 


July 17, 1994 


BY HAND 


J. William Codinha, Esq. 
Michael CHertoff, Esq. 
Committee on Banking, Housing 
and Urban Affairs 
United States Senate 
Washington, D.C. 20510 


Dear Messrs. Codinha and Chertoff: 


Enclosed are 14 pages of materials (3071, 3073, 5265-68; 
5271-77 and 5280) , which I learned yesterday may have been 
omitted from the documents we produced to the Committee a 
couple of weeks ago. Although this letter was never sent, 
it may fall within the broader reaches of the Committee's 
request . 



Assistant General Counsel 
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PAGE 1 OF 3 


March 5, 1994 

MEMORANDUM FOR RA 

FROMt JOSHUA L. STEINER 

SUBJECT: YOUR LETTER TO THE PRESIDENT 

Two items for your review: 

1. A draft memo to Tony Lake which will need help from Larry and 
Tim; and, 

2. Some thoughts on your letter to the President. 


/ 


30 7 j 



March 5, 1994 


MEMORANDUM FOR RA 
FROM: JOSHUA L. STEINER 

SUBJECT: YOUR LETTER TO THE PRESIDENT 

An unsolicited, partial draft: 

Two days ago, I decided to step down as interim CEO of the RTC 
when my term expires on March 30th and recuse myself on matters 
relating to the Madison Guaranty Savings and Loan in the interim. 
I want to give you a sense of why I made these decisions. 

Throughout my handling of the Madison case, I have operated on 
one simple premise: that an impartial, non-politicized 

investigation is the best way to clear innocent parties from even 
the taint of wrongdoing. To that end, I made it clear to RTC 
staff that this case should be handled in the identical manner as 
all other cases of this type. 

This meant from the very outset that I was not involved in any 
decisions relating to the investigation. My recusal will now 
formally implement the policy I had already established. 

I wish there had been a way for me to be involved to ensure that 
the investigation was handled appropriately, but I strongly 
believe that any involvement would have opened the Administration 
to the most serious charge of all: that we were attempting to 

cover-up misconduct. I also wish that I could have consulted 
with the White House on how to proceed. Yet I believe that 
consultation would have in and of itself been viewed as political 
interference. 

How I handled this case was the most difficult problem I have 
faced in government. I hope my actions served my overriding goal 
of helping your Administration to succeed. 
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< FROM : . .4.4 JOSHUA L. STEINER ? < .S 

UBJECT : YOUR LETTER TO THE PRESIDENT. .An unsolicited Z. . % . 

partial. .. .Z. . ' draft:.. Two days ago, I decided to step down as i 

nterim CEO of the RTC.when my term expires on March 30th and recuse myself on 
matters. relating to the Madison Guaranty Savings and Loan in the interim. .1 w 
ant to give you a sense of why I made these decisions. . .Throughout my handling 
of the Madison case, I have operated on. one simple premise: that an impart ia 
1, non. politicized. investigation is the best way to clear innocent parties fro 
m even. the taint of wrongdoing. To that end, I made it clear to RTC. staff tha 
t this case should be handled in the identical manner as. all other cases of th 
is type... This meant from the very outset that I was not involved in any.decis 
ions relating to the investigation. My recusal will now. formally implement th 
e policy I had already established. .. I wish there had been a way for me to be 
involved to ensure that. the investigation was handled appropriately, but I str 
ongly. believe that any involvement would have opened the Administration. to the 
most serious charge of all: that we were attempting to. cover. up misconduct. 

I also wish that I could have consulted. with the White House on how to procee 
d. Yet I believe that .consultation would have in and of itself been viewed as 
political. interference. ..How I handled this case was the most difficult prob 
lem I have. faced in government. I hope my actions served my overriding goal.o 
f helping your Administration to succeed. 

Program finished. . . 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 20220 

July 18, 1994 


J. William Cod inha, Esq. 

Michael Chertoff, Esq. 

Special Counsels 
Committee on Banking, Housing, 
and Urban Affairs 
United States Senate 
Washington, D.C. 20510-6075 

Dear Messrs. Codinha and Chertoff: 

I want to take this opportunity to respond to outstanding 
requests for information or documents. 

1. Edvard S. Knight has asked me to respond to your letter 
of July 7, 1994, in which you explained your need to make an 
additional set of the Treasury documents which were produced to 
the Committee on July 1, 1994. For the reasons set forth in your 
letter, he has no objection to your request, subject to the same 
handling and control procedures which have been agreed upon. 

2. As I promised during the course of Mr. Foreman's 
deposition^-we faxed to you on July 12th an index of the 
documents which we submitted under the "third agency rule" to the 
RTC, and which we understood the RTC had produced to the 
Committee. If you are unable to locate these documents based on 
crosswalking our Bates-stamp numbers, please let me know. We 
have grouped the documents according to their respective office 
sources for your convenience (copy attached) . 

3. On July 5, 1994, Mr. Knight wrote to the Chairman and 
provided additional documents to the Committee. In that letter 
he noted that a number of pages (Bates-stamp Nos. 6246-6254) were 
originated by the FBI and were returned to it under the "third 
agency rule". I have spoken to Patricia Jo Giannica, of the 
Bureau's Office of General Counsel (Tel. No. 324-3452), who has 
informed me that the Bureau will be forwarding the pages with its 
own production. Please let me know if you do not receive them. 

4. During Mr. Foreman's deposition you also requested a 
copy of the Department's supplemental code of conduct regulations 
(Bates-stamp Nos. 6496-6507) and a copy of the Inspector 
General's report relating to its investigation of Alfred J. T. 
Byrne (Bates-stamp Nos. 6312-6492). Please note that the 
supplemental code of conduct regulations document, which was 
published on August 3, 1993 in the FEDERAL REGISTER at pp. 41193- 
204, is a proposed rule; it is not in effect. A copy of both 
documents is attached. 
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5. During Mr* Foreman's deposition, it was noted that you 
had not seen drafts of Mr. Altman's post-February 24, 1994 
letters to the Committee. Perhaps the following information will 
assist you. The various drafts and final letters are as follows: 


March 2, 1994 
March 3, 1994 
March 8, 1994 
March 8, 1994 
March 11, 1994 
March 15, 1994 
March 21, 1994 


Treasury § 3607 
Treasury # 3608 
Treasury § 160 
Treasury # 6194 
Treasury # 6195 
Treasury # 6196 
Treasury # 6198 


Sent 

Sent 

Not sent 
Not sent 
Not sent 
Not sent 
Sent 


The characterization of these letters as sent or not sent is as 
follows: If a letter is signed and is not marked "Draft," we 

conclude that it was sent; otherwise we conclude that it was not 
sent. We understood that these RTC documents were provided to 
the committee by the RTC. If you are unable to locate them, 
please let me know and I will have copies sent to you. 

6. I am forwarding a four-page document (Bates-stamp Nos. 
6309-6311) entitled "My Reputation for Integrity: Can I Maintain 
It in Washington?" This was a Op Ed piece prepared by the then- 
Assistant Secretary of the Treasury for Enforcement Ronald K. 
Noble on or about March 7, 1994. It was sent to the Philadelphia 
Inquirer and the New York Times for consideration, but withdrawn 
the following day by Mr. Noble. 


We became aware of this document when we learned that a 
redacted version of the same document had been included in the 
White House document production (WH Nos. X000466-469. The 
document had been faxed by Mr. Noble to Mr. Bernard Nussbaum, the 
former White House Counsel, on March 7, 1994 (a copy is attached 
for your reference). Since no copies of the document were kept 
after the Op Ed piece had been withdrawn, we requested a full 
text copy of it from the Philadelphia Inquirer which we received 
yesterday. (You will note, however, that the fax time in the 
upper left-hand corner is off by a year and a day.) 

7. In response to the Committee's request of June 22, 1994, 
we produced Bates-stamp numbered document 149, a memorandum from 
Jean Hanson to Roger Altman dated September 30, 1993. That 
document originally appeared in the Department's files with an 
attachment, Bates-stamp numbered document 150, which had 
originated at the Resolution Trust Corporation. Because of that 
origin, document number 150 was separated from the memorandum to 
which it had been attached and forwarded to the RTC for 
appropriate handling under the "third agency rule." Upon further 
review, we believe that separation may have obscured the meaning 
of the memorandum to which document number 150 was attached. 
Accordingly, we produce with this letter copies of Bates-stamp 
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numbered documents 149-150, the latter an attachment to the 
former, as they originally appeared in Jean Hanson's files. 

8. Pursuant to your request, we are providing in slighted 
redacted form certain Secret Service documents you specifically 
requested after your review of those that ve have withheld. The 
Bates-stamp numbers are 6241-42, 6255-56, 6261-63. I have 
included four other documents (Bates-stamp Nos. 6492-6495) , which 
were prepared by the Secret Service at my request to aid in your 
understanding some of the documents. 

I believe that brings us current with your requests. If I 
can be of further assistance, please contact me on 622-1932. 


Since 



Robert M. ^tcNamara 
Assistant General Counsel 


Attachments 
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Document Date: 7/13/94 (6:45pm) 

Document Name: rtc.idx 

INDEX OF DOCUMENTS SUBMITTED TO THE RTC 


General Counsel Jean E. Hanson’s Office and Files 


2 


39 

75 

111 

3 


40 

76 

112 

4 


41 

77 

113 

5 


42 

78 

114 

6 


43 

79 

115 

7 


44 

80 

116 

8 


45 

81 

117 

9 


46 

82 

118 

10 


47 

83 

119 

11 


48 

84 

120 

12 


49 

85 

121 

13 


50 

86 

125 

14 


51 

87 

126 

15 


52 

88 

127 

16 


53 

89 

128 

17 


54 

90 

129 

19 


55 

91 

130 

20 


56 

92 

131 

21 


57 

93 

132 

22 


58 

94 

133 

23 


59 

95 

138 

24 


60 

96 

139 

25 


61 

97 

140 

26 


62 

98 

141 

27 


63 

99 

143 

28 


64 

100 

144 

29 


65 

101 

145 

30 


66 

102 

146 

31 


67 

103 

147 

32 


68 

104 

150 

33 


69 

105 

153 

34 


70 

106 

154 

35 


71 

107 

159 

36 


72 

108 

160 

37 


73 

109 

162 

38 


74 

110 

405 


1 
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406 

854 

880 

970 

407 

855 

881-945 

971 

410-426 

856 

946 

972 

427 

857 

947 

973 

428 

858 

948 

974 

429-502 

859 

949 

975 

507-565 

860 

950 

976 

568 

861 

951 

977-1008 

569 

862 

952 

1009 

570 

863 

953 

1010 

571 

864 

954 

1011-1028 

572 

865 

955 

1030 

573 

866 

956 

1031 

574 

867 

957 

1032 

575 

868 

958 

1033-1041 

576 

869 

959 

1048 

577 

870 

960 

1049 

578 

871 

961 

1050 

579-844 

872 

962 

1051 

846 

873 

963 

1063-1073 

847 

874 

964 


848 

875 

965 


849 

876 

966 


850 

877 

967 


851 

878 

968 


853 

879 

969 


Deputy General Counsel Dennis I. 

Foreman’s Office and Flies 


1191 

1196 

1201 

1206 

1192 

1197 

1202 

1207 

1193 

1198 

1203 

1208 

1194 

1199 

1204 


1195 

1200 

1205 



Special Assistant to the General Counsel Robin Gross’s office and files 


1760 

1766 

1773 

1779 

1761 

1768 

1774 

1780 

1762 

1769 

1775 

1781 

1763 

1770 

1776 

1782 

1764 

1771 

1777 

1782A 

1765 

1772 

1778 

1783-1787 
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1788 

1795 

1823 

1878 

1789 

1796 

1824 

1879 

1790 

1797 

1825 

1880 

1790A 

1797A 

1837 

1881 

1791 

1798 

1838 

1882 

1792 

1799 

1839-1875 

1883 

1793 

1799A 

1876 


1794 

1800-1822 

1877 


Office of the Assistant General Counsel (Banking & Finance) files 


1892 

1894 

1896 

1898 

1893 

1895 

1897 

1899 


Office of the Associate General Counsel (Legislation, litigation & Regulation) files 
1914 1915 1916 1917 

Deputy Secretary Roger Altman’s office and files 

2971 2981-2984 2991 2995 

2972 2990 2994 


Departmental Executive Secretariat files 
3026 3027 


Office of the Assistant Secretary (Legislative Affairs) 


3111 

3146 

3157 

3219 

3112-3119 

3147 

3158 

3220 

3137 

3148 

3159 

3225-3282 

3138 

3149 

3160 

3335 

3139 

3150 

3161 

3336 

3140 

3151 

3162-3199 

3337 

3141 

3152 

3200 

3338 

3142 

3153 

3201 

3339 

3143 

3154 

3202-3216 

3340-3347 

3144 

3155 

3217 


3145 

3156 

3218 
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Office and files of J. Benjamin H. Nye, Special Assistant to the Deputy Secretary 


3365 

3517 

3569 

3602 

3366 

3518 

3570 

3603 

3367-3372 

3519 

3571 

3604 

3373-3452 

3520 

3571A 

3605 

3456-3465 

3521 

3579 

3615 

3466 

3522 

3580 

3616 

3467 

3523 

3581 

3617 

3468 

3524 

3582 

3618 

3469 

3525 

3583 

3619 

3470 

3526 

3584 

3620 

3471 

3527 

3585 

3621 

3472 

3528 

3586 

3631 

3473-3474 

3529 

3587 

3632 

3475 

3530 

3588 

3633 

3476 

3531 

3589 

3634 

3477-3488 

3532 

3590 

3635 

3492-3497 

3533 

3591 

3636 

3501-3506 

3534 

3592 

3636A 

3507-3508 

3541 

3593 

3637 

3509 

3542 

3594 

3638 

3510 

3543 

3595 

3639 

3511 

3544 

3596 


3512 

3545 

3597 


3513 

3546 

3598 


3514 

3566 

3599 


3515 

3567 

3600 


3516 

3568 

3601 



Office 

of the Assistant Secretary (Public Affairs) 


3640 

3684 

3700 

3703 

3641 

3698 

3701 

3704 

3658 

3699 

3702 



Office of the Assistant Secretary (Financial Institutions) 
3707-3725 
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Office of the Under Secretary for Domestic Finance 
3793 3794 3795 


Office of the General Counsel files 


4358 

4369 

4376 

4384 

4359 

4370 

4377 

4385 

4360 

4371 

4378 

4386 

4361 

4372 

4379 

4390 

4362 

4373 

4380 


4363 

4374 

4381 


4364 

4375 

4383 



Internal Revenue Service (Internal Security) 

4451 4453 4458 4463 

4452 4457 4462 


Leary, Jean 

4628 4631 4634 4636 

4629 4632 4635 4637 

4630 


Dawson, Veronica 


4717 

4733 

4774 

4807 

4718 

4735 

4775 

4808 

4719 

4768 

4799 

4809 

4723 

4769 

4800 

4812 

4724 

4770 

4801 

4817 

4725 

4771 

4803 

4818 

4729 

4772 

4805 

4819 

4730 

4773 

4806 

4830 
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OGC Common Use 


4846 

4850 

4854 

4858 

4847 

4851 

4855 

4859 

4848 

4852 

4856 

4873 

4849 

4853 

4857 

4874 


Foreman, Dennis 
4901 

Yarbrough, Jane 
5037 

5039 

5195 

5250 

5038 

5040 

5196 

5255 


Office of the General Counsel Executive Secretariat 

5399 5401 5403 5405 

5400 5402 5404 


General Counsel Jean E. Hanson’s office 


5658 

5681 

5701 

5719 

5659 

5682 

5702 

5720 

5660 

5683 

5703 

5721 

5663 

5684 

5704 

5722 

5664 

5685 

5705 

5723 

5665 

5686 

5706 

5724 

5666 

5687 

5707 

5725 

5667 

5688 

5708 

5726 

5668 

5691 

5709 

5727 

5669 

5692 

5710 

5728 

5670 

5693 

5711 

5729 

5671 

5694 

5712 

5730 

5672 

5695 

5713 

5731 

5673 

5696 

5714 

5732 

5674 

5697 

5715 

5733 

5678 

5698 

5716 

5734 

5679 

5699 

5717 

5735 

5680 

5700 

5718 

5736 
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5737 

5782 

5826 

5870 

5738 

5783 

5827 

5871 

5739 

5784 

5828 

5872 

5740 

5785 

5829 

5873 

5741 

5786 

5830 

5874 

5742 

5787 

5831 

5875 

5743 

5788 

5832 

5876 

5744 

5789 

5833 

5877 

5745 

5790 

5834 

5878 

5746 

5791 

5835 

5879 

5747 

5792 

5836 

5880 

5748 

5793 

5837 

5881 

5749 

5794 

5838 

5882 

5750 

5795 

5839 

5883 

5751 

5796 

5840 

5884 

5752 

5797 

5841 

5885 

5753 

5798 

5842 

5886 

5754 

5799 

5843 

5887 

5755 

5800 

5844 

5888 

5756 

5801 

5845 

5889 

5757 

5802 

5846 

5890 

5758 

5803 

5847 

5891 

5759 

5804 

5848 

5892 

5760 

5805 

5849 

5893 

5761 

5806 

5850 

5894 

5762 

5807 

5851 

5895 

5763 

5808 

5852 

5896 

5764 

5809 

5853 

5897 

5765 

5810 

5854 

5898 

5766 

5811 

5855 

5899 

5767 

5812 

5856 

5900 

5768 

5813 

5857 

5901 

5769 

5814 

5858 

5902 

5770 

5815 

5859 

5903 

5771 

5816 

5860 

5904 

5772 

5817 

5861 

5905 

5773 

5818 

5862 

5906 

5775 

5819 

5863 

5907 

5776 

5820 

5864 

5908 

5777 

5821 

5865 

5909 

5778 

5822 

5866 

5910 

5779 

5823 

5867 

5911 

5780 

5824 

5868 

5912 

5781 

5825 

5869 

5913 
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5914 

5919 

5924 

5929 

5915 

5920 

5925 

5930 

5916 

5921 

5926 

5931 

5917 

5922 

5927 

5932 

5918 

5923 

5928 

5933 
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DEPARTMENT OF THE TREASURY 
WASHINGTON. D.C. 20220 




JJL I 4 (994 


MEMORANDUM TO: 


FROM 


Robert M. McNamara, Jr. 

Assistant General Counsel (Enforcement) 

Balakos Q J 

Assistant Inspector General for 
Policy, Planning and Resources 


!:^Oohn N. 


SUBJECT: 


Office of Inspector General's Report of 
Investigation on Alfred J.T. Byrne 


Attacneu is a copy of the Office of Inspector General's 
report of investigation on Alfred J.T. Byrne, as it was released 
pursuant to the Freedom of Information Act. This report is being 
forwarded to you at the request of Ann-Christine Bak-Brevik, 
Assistant Counsel to the Inspector General. If you have any 
questions, please call Rennay Nicholas at 927-5210. 

Attacnment 


6 3 1 •> 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 



IUNSCU 


Saptanbar 30, 1993 


MEMORANDUM FOR ROGER C. ALTMAN 

DEPUTY SECRETARY ^ 

FROM: JEAN E. KANSO^T 

SUBJECT: Tha Rosa Lav Fin 


Stava Xatssnos has talkad with Sua Schaidt (Sts attached RTC 
Early Bird). 

Z hava spokan with tha Saeratary and also with Barnia 
Nusabaua and Cliff Sloan. 

Z hava aakad Bill Roalla to kaap aa infornad. Zs thara 
anything also you think va should ba doing? 


Attachnant 


149 



4021 


/?7C Early Bird 

Wiihiaftos. DC. 



Thursday, September 30# 199 


The following tn emerging stories the Office^ of 
Corporate Communication# anticipate# rill ha puhliahad in the day# 
«Dd vfilf ahead. This report la tor intomol use only. Stott 
Bboold not inform reporter# of atorie# identified boro that ara 
boing prepared hy eeapatitora. 


e Tha opposition of Jsaaa Jackson's Pa inbow Coalition to 
itanloy Tata's noaination will be reported in tomorrow's Hmshington 
pose. 


e senator Rlegle's demand that Stanley Tate seat with each 
of the •whistleblowers* in last week's hearing should get 
significant speculative coverage concerning whether Riegle's move 
will frustrate the nosinee and provoke his withdrawal. 


• The Rose law pirn's alleged undisclosed conflicts of 

intwMt, .nd lnaaal. MC 

referrals to we Justice Department link the fin's members, 
friends, end loans to insolvent StLs, are being pursued by the 
Washington Post and the Associated Press. 

— — 1 — stave xateanos 


e Several neve organizations will likely report that 
today's deadline for RTC resolution authority will be an uneventful 
passage due to the fact that the Senate has naaed conferees and 
funding legislation should be approved soon. 

— office of Corporate Communications 


e sandra Robles' promotion to Acting Director of 
Securitisation should be the focue of an upcoming Ration ai Hortgags 
ttowa story on the RTC'e securitisation program. 


— Anne freeman 


e The RTC's use of the law firm Holland and Hart in a suit 
aoalnst Deloltte and Touche for its involvement with Otero Savings 
and Loan. Colorado Spring#, is being explored by Westword, a Denver 
nevnaper. According to Deloitte's counsel, Holland and Hart may 
bivm represented Otero Savings on transactions that caused losses 
to fba Institution. 


— Pel Isa Meurlnger 
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Memorandum 
U.S. Secret Service 


Date: August 3, 1993 

Reply To 
Attn Of : 

subject: F.B.i. inquiry 

To: SAIC - Technical Security Division 


This memo is to inform you of the inquiry by the Federal Bureau 
of Investigation regarding Mr. Foster's suicide. I was 
contacted today by Special Agent _ F.B.I. - 

W.F.O./ my wife'B cousin. He called me at approximately 10;30 
a.m. and left a message for me to call him. I returned his 
call at approximately 11:00 a.m.. He asked me if we could go 
out to lunch today tnat he was going to be in the area. I said 
sure and that I would be done by 12 noon. He said he would 
meet me outside. We met and went to Wendy's for lunch. 

On the way to Wendy's he began to ask me questions about Mr. 
Foster. He was asking general questions that stemmed from a 
conversation that had started on July 31, 1993 at S.A. 
residence at a family get together. 

On July 31. 1993 my wife and I went to S.A. . . residence 

for a family birthday party. During the party S.A. 
asked me how work was going. He asxed what I did for the 
Secret Service. I yinformea him that Z maintained tho alarms, 
locks, video and other equipment for the White House and the 
Executive Branch of the Government. He then went on to aBk me 
about my last trip to Little Rock , Arkansas and what we do on 
protective trips. Z informed him as to what T.S.D. 
responsibilities were on the road. From this conversation he 
asked me if Z had ever meet Mr. Foster. Z informed him that i 
had run into him while working on alarm trouble calls, in tho 
West Wing. He then went on to state that he and some other 
agents (5) were working on the Foster suicide. I told him that 
1 had seen in the news that there was a note in his brief case. 

He then said that they were working some other loads on come 
info they had received. I said something to tho effect " did 
it have anything to do with what you had found in his office?' 1 
He then said something about a Becond letter . . . maybe ? l 
said that it was strange to see such a clean office when 1 was 
over doing a lock survey with Both and I had 

made the comment that Mr. Foster must nave planned the suicide 
well in advance if his office was this clean. Then upon 
leaving Mr. Foster's office the Uniform Division Officer 
informex and I that his office had been inspected by the 

F.B.I.. and that was the reason for the Officer there and the 
lock request to seal the office for the investigation. The 
officer then told us that the F.B.I. had removed evidence from 
Mr. Foster's desk, Never inferring to what that evidence was. 

This was the end of the conversation on July 31, 1993. 

It was from the above conversation that S.A. started to 

question my being in and around Mr. Foster's off icc' after tho 
suicide. He wanted to know how long was I in there, did I see 
anything? Did I hear anything, etc. I informed hiifc as to the 
reason I was there and approximately that I was there the first 
time for about 2 seconds, later rclurninq for approximately 23 - 

,/ 
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Foster. Did I know or have any information about Mr. Foster's 
relationship with Hillary Clinton? I restated the fact that I 
had only met the guy in passing and that I did not know about 
his relationship with Hillary Clinton, and that if I said 
anything that it would be hear say information or rumors. 

It was at thiB point that we headed back towards Centre Pointe 
and S.A. said he needed to make a phone call on the 

way. Enroute back we stopped at a gas station to use a phone. 
S.A. made hie phone call to S.A. , f.b.t - 

W.P.O., Upon the completion of the phone call S.A. 
said that S.A.’ wanted to talk to me . S.A. * asked 

me to come in for an interview, I informed him that I was in 
school all day and that I would need to call him back. 


Upon returning to Centre Pointe 1 informed 

and * as to what took place. 

told me to give B.C. ‘ a call. I did so. As a 

result of this phone can to a.c. I returned S.A. 

and S.A. phone calls and informed them that if they 

need to talk to me any further that they would have to go 

through Public Affairs at our Headquarters. 
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DATE 

07/12/93 

07/13/93 


07/14/93 


07/15/93 


07/16/93 

07/17/93 


07/18/93 


ALARM LOG FOR MR . NAOSSRAUM ' S OFFICE 


TIME NO. 


ENTRANT / OPERATOR 


EVENT 


07:47 

561 

WW 

2ND FL 

RM.208 

07:47 

561 

WW 

2ND FL 

RM.208 

23:38 

561 

WW 

2ND FL 

00 

O 

fNJ 

23:38 

561 

WW 

2ND FL 

RM.208 

02:04 

561 

WW 

2ND FL 

RM.208 

03:10 

561 

WW 

2ND FL 

RM.208 

08:11 

561 

WW 

2ND FL 

RM.208 

08:11 

561 

WW 

2ND FL 

RM.208 

19:09 

561 

WW 

2ND FL 

RM.208 

19:10 

561 

WW 

2ND FL 

RM.208 

22:30 

561 

WW 

2ND FL 

RM.208 

22:43 

561 

WW 

2ND FL 

RM.208 

23:07 

561 

WW 

2ND FL 

RM.208 

08:10 

561 

WW 

2ND FL 

RM.208 

08:10 

561 

WW 

2ND FL 

RM.208 

20:01 

561 

WW 

2ND FL 

RM.208 

20:01 

561 

WW 

2ND FL Rfl .208 

20:01 

561 

WW 

2ND FL 

RM.208 

22:41 

561 

WW 

2ND FL 

RM.208 

22:41 

561 

WW 

2ND FL 

RM.208 

23:06 

561 

WW 

2ND FL 

RM.208 

23:06 

561 

WW 2ND FL 

RM.208 

07:55 

561 

wp 

2ND FL 

RM.208 

07:55 

561 

WW 

2ND FL 

RM.208 

00:09 

561 

WW 

2ND FL 

RM.208 

08:. 14 

561 

WW 

2ND FL 

RM.208 

08:36 

561 

WW 

2ND FL 

RM.208 

00:37 

561 

WW 

2ND FL 

RM.208 

20:30 

561 

WW 

2ND FL 

RM.208 

20:31 

561 

WW 

2ND FL 

RM.208 

20:31 

561 

WW 

2ND FL 

RM.208 

22:48 

561 

WW 

2ND FL 

RM.208 

23:11 

5 61 

WW 

2ND FL 

RM.208 

08:23 

561 

WW 

2ND FL 

RM.208 

09:23 

561 

WW 

2ND FL 

RM.208 

20:50 

5 61 

WW 

2ND FL 

RM.208 

20:50 

561 

WW 

2ND FL 

RM.208 

22:45 

561 

WW 

2ND FL 

RM.208 

00:03 

561 

WW 

2ND FL 

RM.208 

10:09 

561 

WW 

2ND FL 

RM.208 

10:09 

562 

WW 

2ND FL 

RM.208 

19:1 6 

561 

WW 

2ND FL 

RM.208 

19:16 

561 

WW 

2ND FL 

RM.208 

22:32 

561 

WW 

2ND FL 

RM.208 

23:18 

561 

WW 

2ND FL 

RM.208 

10:29 

561 

WW 

2ND FL 

RM.208 

10:29 

561 

WW 

1 2ND FL 

RM.208 

10:33 

561 

WW 

’ 2ND FL 

RM.208 

10:3 6 

56 1 

WW 

1 2ND FL RM .208 


FOSTER VINCENT 1 

FOSTER VINCENT 1 
FOSTER VINCENT 1 


6 2 
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.12:10 

561 

WW 

2ND 

FL 

RM ,208 


12:10 

561 

WW 

2ND 

FL 

RM .208 


17:58 

561 

WW 

2ND 

FL 

RM .208 


17:58 

561 

WW 

2ND 

FL 

RM ,208 


22:30 

561 

WW 

2ND 

FL 

RM .208 


22:41 

561 

WW 

2ND 

FL 

RM .208 

07/19/93 

07:45 

561 

WW 

2ND 

FL 

RM *208 


07:45 

561 

WW 

2ND 

FL 

RM ,208 


22:14 

£61 

WW 

2ND 

FL 

RM.208 


22:14 

561 

WW 

2ND 

FL 

RM ,208 


22:14 

561 

WW 

2ND 

FL 

RM.208 


22 : 34 

561 

WW 

2ND 

FL 

RM .208 


22:34 

56 J 

WW 

2ND 

FL 

RM.208 


23:08 

561 

WW 

2ND 

FL 

RM.208 


23:09 

561 

WW 

2ND 

FL 

RM.208 


23:09 

561 

WW 

2ND 

FL 

RM.208 

07/20/93 

08:03 

561 

WW 

2ND 

FL 

RM.208 


08 : 03 

561 

WW 

2ND 

FL 

RM.208 


20:04 

561 

WW 

2ND 

FL 

RM.208 


20:04 

561 

WW 

2ND 

FL 

RM.208 


21:14 

561 

WW 

2ND 

FL 

RM.208 


22:42 

561 

WW 

2ND 

FL 

RM.208 


22:42 

561 

WW 

2ND 

FL 

RM.208 


23:41 

561 

WW 

2ND 

FL 

RM.208 


23:41 

561 

WW 

2ND 

FL 

RM.208 


23:42 

561 

WW 

2ND 

FL 

RM.208 

07/21/93 

07:01 

561 

WW 

2ND 

FL 

RM.208 


07:01 

561 

WW 

ww 

2ND 

FL 

RM.208 


11:20 

561 

2ND 

FL 

RM.208 


11:20 

561 

WW 

2ND 

FL 

RM.208 


11:20 

561 

ww 

2ND 

FL 

RM.208 


20:17 

561 

ww 

2ND 

FL 

RM.208 


07/22-26/93 NO ALARM ACTIVITY 
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ALARM LOG FOR MR. WATKIN ' 6 OFFICE 


DATE 

time 


ZONE DESCRIPTION 

07/20/93 

02:21 

564 

WW 

015-018 

ADMIN 


02:21 

564 

WW 

015-018 

ADMIN 


02 : 30 

564 

WW 

015-018 

ADMIN 


02:30 

564 

WW 

015-018 

ADMIN 


04:47 

564 

WW 

015-018 

ADMIN 


04:48 

564 

WW 

015-018 

ADMIN 


04:48 

564 

WW 

01S-018 

ADMIN 


07 : 16 

564 

WW 

015-018 

ADMIN 


07 : 16 

564 

WW 

015-018 

ADMIN 


19 : 05 

564 

WW 

015-018 

ADMIN 


19:05 

564 

WW 

015-018 

ADMIN 


19:10 

564 

WW 

015-018 

ADMIN 


19 : 44 

564 

WW 

015-018 

ADMIN 


19 : 44 

564 

WW 

015-018 

ADMIN 


22:48 

564 

WW 

015-018 

ADMIN 


22 : 48 

564 

WW 

015-018 

ADMIN 

07/21/93 

00:11 

564 

WW 

015-018 

ADMIN 


00:12 

564 

WW 

015-018 

ADMIN 


00: 12 

564 

WW 

015-018 

ADMIN 


03: 15 

564 

WW 

015-018 

ADMIN 


04 : 54 

564 

r WW 

015-018 

ADMIN 


07:22 

564 

WW 

015-018 

ADMIN 


07 : 22 

564 

WW 

015-018 

ADMIN 


20:55 

564 

WW 

015-018 

ADMIN 


20:55 

564 

WW 

015-018 

ADMIN 


20:55 

564 

WW 

015-018 

ADMIN 


EN TRANT /OPERATOR 


EVENT 


6 2 (> 
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I-NE-91-002 

MEMORANDUM TOc * Robert D. Hoffman 
Inspector General 

Federal Deposit Insurance Corporation 

FROM: Charles 0. Fowler, III 

Assistant Inspector General 
for Investigations 
Office of Inspector General 

SUBJECT: Alfred J. T. Byrne 

General Counsel 

Federal Deposit Insurance Corporation (FDIC) 

Attached is your copy of our Report of Investigation into an 
allegation that on December 20, 1990, Timothy Ryan, Director, 
Office of Thrift Supervision, received a telephone call from 
Alfred J. T. Byrne, General Cotinsel, FDIC, which he considered to 
be inappropriate. Ryan stated that Byrne attempted to discuss a 
highly sensitive matter pending within his office regarding 
Neil Bush, the President's son, and Silverado Banking. 

As you know, the results of our joint investigation were 
presented to the United States Attorney's Office, Judicial 
District for the District of Columbia, for prosecutorial 
consideration. The matter is still pending. However, on May 10, 
1991, Marshall Jarrett, Chief, Criminal Division, U.S. Attorney's 
Office for the District of Columbia, stated that it was his 
judgement, although he had made no final determination, that the 
Treasury Department should be able to proceed administratively at 
this point. 

The Report of Investigation was referred to 
L. William Seidman, Chairman, FDIC, with a recommendation that 
Seidman take appropriate administrative action against Byrne for 
violating Federal Deposit^ Insurance Corporation regulations t Part 
336 — Employee Responsibilities, Subpart. B, Para. 336.7, “Sections 
(a) and (f), General Rules (12 CFR Ch. Ill (1-1-90)). A copy of 
the transmittal memorandum to Chairman Seidman is attached for 
your information. 

Thank you for your cooperation during the conduct of this 
investigation* We look forward to continued coordination during 
future investigations. 


If you have any question concerning this case, please call 
me at 377-7257. 



6 3 1 
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MAY U1991 

I-NR-91-002 


memorandum TO: Timothy Ryan 

Dir act or 

office of Thrift Suparvision 

FROM: Charlaa D. Fovlar, III 

Aaaiatant Inspector Ganaral 
for Investigations 
Office of Inspector General 

SUBJECTS: Alfred .J. T. Byrne 

General Counsel 

Federal Deposit Insurance Corporation (FDIC) 


Attached is our Report of Investigation into your allegation 
that on December 20, 1990, you received a telephone call from 
Alfred J. T. Byrne, General Counsel, FDIC, vhich you considered, 
to be inappropriate. You stated that Byrne attempted to discus^ 
a highly sensitive matter pending within your offica regarding - 
Neil Bush and Silverado Banking. 

The results of the investigation was presented to the United 
States Attorney's Office, Judicial District for the District of 
Columbia, for prosecutorial consideration. The matter is still 
pending. However, on May 10, 1991, Marshall Jarrett, Chief, 

Criminal Division, U.S. Attorney's Office for the District of 
Columbia, stated that it was his judgement, although he had made 
no final determination, that the Treasury Department should be 
able to proceed administratively at this point. 

The Report of Investigation was referred to 
L.. William Seidman, Chairman, FDIC, with a recommendation to take 
appropriate administrative action against Byrne for violating 
Federal Deposit Insurance Corporation regulations, Part 336 — 

Employee Responsibilities, Subpart. B, Para. 336.7, Sections (a) 
and (f). General Rules (12 CFR Ch. Ill (1-1-90)). . A copy of the 
transmittal, memorandum to Chairman Seidman is attached here for 
your information. 

This information is being provided to you for whatever 
action you deem appropriate. No response to this office is 
necessary. 6 31 




Pitas* rsviav and rtturn tha Raport of Invastigation with 
axhibits ta within 90 days. 

If you hava any quastions concaraing this cast, plaasa call 
mm at 377-7257 

Thank you for your continuad cooparation. 

Attachsants 


TO 40-01 raqulrss spaeial handling and rtturn of 
invastigativa raports to this offioa. 


Votat 
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I-NB-91-OOfc, 


MAY 14 1991 


MEMORANDUM TO*: L. William Seidman 

Chairman 

Federal Deposit Insurance Corporation 

FROM: Charles D. Fowler, I II I Signed)] • 

Assistant Inspector General 
for Investigations 
Office of Inspector General 

SUBJECT: Alfred J. T. Byrne 

General Counsel 

Federal Deposit Insurance Corporation 


Attached is our Report of Investigation into an allegation 
referred to the Treasury Department, Office of Inspector General 
(OIG) , by Timothy Ryan, Director, Office of Thrift Supervision. . 
Ryan stated that Alfred J. T. Byrne, General Counsel, initiated a 
telephone conversation on December 20 , 1990 , which he considered 
to be highly improper, for the purpose of discussing the Neil 
Bush and Silverado Banking matter currently pending within the 
Office of Thrift Supervision (OTS) . 

The subsequent joint investigation conducted in cooperation 
with the Office of Inspector General, Federal Deposit Insurance 
Corporation, confirmed that Byrne called Ryan on December 20, 

1990. Byrne stated that prior to his telephone conversation with 
Ryan, at your behest, he called C. Boyden Gray, Counsel to the 
President, and spoke with him on another matter. During that 
call, as an aside issue, Byrne stated that Gray asked him whether 
any administrative or legal procedures existed, which would allow 
for the pending Neil Bush and Silverado Banking matter to be 
decided by a Federal court of law, rather than OTS. In a later 
conversation, Byrne told Gray that in his opinion, the adminis- 
trative remedies need to be exhausted before the matter could be 
appealed to a Federal circuit court. 

Durina the investigation, Byrne admitted calling Ryan and 
advising him of his conversation with Gray regarding his question 
of bypassing him for a Federal district court. Byrne said that 


6 3 1 (j 



4033 


- 2 - 


•v»n though Gray hid not auggast or diract him to call Ryan, ha 
dacidad to pass on tha information to Ryan as ha routinaly doaa 
with avarything. 

Gray atatad that ha vaa aurpriaad whan told that Byma 
callad Ryan on tha Nall Buah and Silvarado Banking matt ar. Gray 
alao aaid that it vaa not good for Byma to hava dona it. Gray 
confirmad that ha did not instruct Byma to contact Ryan on tha 
quaation which ha had aakad. Gray did atata that Byma told him 
that ha vaa willing to contact Ryan and paaa on tha information 
in auch a way as not to laava fingerprints. But Gray told Byma 
that it vaa not nacaaaary to do that. Byma danlad auggaating to 
Gray that ha could contact Ryan in a covart or surreptitious 
manner . 

Ryan said that ha was flabbergasted that Byma callad to 
discuss tha Nail Bush/ Silvarado matter. Ryan believed that it 
was clearly inappropriate for Byma to hava callad him on it. 

Ryan stated thit ha vaa aware that Byma vaa recused from any 
activity involving Silvarado Banking. Ryan also aaid that - 

everyone, especially Byma, knew that ha did not talk about tha ) 
pending OTS matter with anyone. 

Tha United States Department of Justice is reviewing tha 
results of tha investigation for prosecution consideration. Tha 
matter is currently pending. However, on Nay 10, 1991, Marshall 
Jarratt, Chief, Criminal Division, U.S. Attorney's Office for tha 
District of Columbia, stated that it was his judgement, although 
ha had made no final determination, that tha Treasury Department 
should be able to proceed administratively at this point. 

As a result of this investigation, tha following 
recommendation is made: 

Taka approprlata aflalnlatratlya action against 

Part, 33,,6-TEBPteM 

Responsibility and Conduct. Subpart B. 336.7. General Rules 
(12 CTB CH. Ill ( 

eriy*ta-g§.liLL and m public 1 1 

confldanca In tha integrity of tha FPIC. 

Please notify this office within 90 days, of any action 
taken as a result of this investigation. 


6317 


4034 


@ FEDERAL DEPOSIT INSURANCE CORPORATION. wa««g«» oc 20*a 
OFFICE OF THE CHAIRMAN 


Hay 20. 1991 


Dear Nr. Byrne: 

I have reviewed tha report of tha investigation prepared by 
raprasantativaa of tha Department of tha Treasury's Of flea of 
Xnspactor Ganaral concerning telephone conversations which took 
place on December 20, 1990 between you and C. Boyden Gray, 

Counsel to tha President, and than later during that sane day, 
between you and T. Timothy Ryan, Jr., Director of tha Office of 
Thrift Supervision COTS"). 

In my view, the report is inconclusive on the issue of 
whether your conduct violated, or could create the appearance 
that you violated, any of the Corporation's standards of conduct 
regulations. Nevertheless, I consider your telephone 
conversation with Mr. Ryan regarding the OTS' administrative 
enforcement proceeding against Neil Bush to have been 
Inappropriate, and to reflect a flaw of judgment on your part, 
for the following reasons: 

Whatever your motive may have been. Nr. Ryan interpreted 
your conversation as an attempt to influance him to refrain 
from acting on the. Neil Bush/OTS matter, and to have the- 
me tter decided by a court. 

The matter did not involve Mr. Ryan in his capacities as a 
member of the Board of Directors of the FDIC, or the RTC, 
and was outside the jurisdiction of either agency. 

By discussing the matter with Messrs. Gray and Ryan, you 
violated the terms of your own recusal which you filed with 
the Executive Secretary on July 26, 1990, in which you 
indicated that you were " 'walled off' from all substantive 
and procedural discussions relating in any way to matters or 
decisions concerning Silverado" • (Emphasis added) 


6318 
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For the aforamantionad raasons, Z hava dacidad to 
parmanantly withhold tha axacutiva bonus which was dua to you in 
January of this yaar for your parforsanca during calandar yaar 
1990. 


Sincaraly, 






L. william Saidman 
Chairman 


Mr* Alfrad J. T. Byraa 
Ganaral Counsal 
FDZC 

550 17th Straat H.W. 
Washington, D.C. 20429 

cc: Charlas 0* Fowlar, ZIZ 
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January 2, 1991 4:00 p.a. 


mating MiUk 

- Tia Ryan 

- Harris Wsinstsin 

- Don Kirkendall 

- Bob Cases 

Masting vas requested by Tia Ryan 

Tia currently has in his office an Administrative Lev 
Judge's ruling on Hail Bush. Tia needs to decide whether or not 
to take exception to this ruling. 

on 12/20/90 at 3:00 p.a., Tia received a call from A1 Byrne, 
General Counsel to Williaa Seidaen and the Resolution Trust 
Corporation (RTC) . A1 Byrne classified the purpose of his call 
as confidential. 

A1 Byrne proceeded to tell Tin Ryan, that he had a 
conversation with C. Boyden Gray, White House Counsel, 
re: Neil Bush. Even though Tia Ryan advised A1 Byrne that he 
does not vent to discuss the issue, A1 Byrne suggests to Tim that 
the decision regarding the ruling should be given to an 
independent body, a Foderal District Judge. Tia Ryan asked 
Al Byrne vhose idea it vas to call him. XI responded by saying 
"it vas his." 

Tin Ryan conaunicated this discussion to Jonathan Fichter, 
an OTS Deputy. 

Tia Ryan advised Don and ae that Al Byrne is recused fron 
any involveaent with Silverado. Al Byrne's foraer lav fira 
represents a Mr. Weiss, a principal with silverado. 

Tia Ryan is scheduled to seat with williaa sisdaan on 
1/3/91. He will advise Siedaan of vhat transpired and also of 
Tin's referral to the Treasury Inspector General. He vill call 
us as to the results of that nesting and discussion. 



Timothy Ryan 


OMcMiniwaupmUM 
Dtnftent of tba Ttmmtt 
1T00 O StTMt, N.W. 
WuhlfifCan, D.C MB 





6320 



4037 


The Honorable- Jay B. Stephens 
Unitad States Attorney 
555 4th street; N.t. 

Suita 5806 

Washington, D.C. 20001 
ATTNr* Robart R. Chapman: 

Dear Mr. Staphans: 

My offica praviously submittad our Raport of Znvastigation 
cone aiming an allsgation rafarrad to ay offica by Tiaothy Ryan, 
Director, Offica of Thrift Supervision COTS) . Mr. Ryan had 
earlier coaplainad that Alfred J. T. Byrne, General Counsel, 
Federal Deposit Insurance Corporation (FDIC) , Washington, D.C., 
had initiated a tslaphona call to hia on Decaabar 20, 1990, which 

Mr. Ryan believed to be improper. According to Mr. Ryan, 

Mr. Byrne discussed during that telephone conversation a 
sensitive natter pending within OTS regarding Neil Bush, the 
President's son,' and Silverado Banking. 

Mr. Robert R. Chapman, an Assistant U.8. Attorney in your 
office, has recently stated that criminal prosecution has been 
declined and the natter has been referred back in lieu of 
adainistrative action. 

Our Report of Investigation with a recommendation to take 
appropriate administrative action was submitted to the FDIC. 
Subsequently, Mr. Byrne was given a written reprimand and his 
executive bonus for this year was withheld. 

Thank you for your assistance in this natter. 

Sincerely, 

Francis W. Curran 
Deputy Assistant Inspector General 
for Investigations 


bcc: chrozr file 

Curran/ fwc/ 6- 10-9 1/disk williams rois/doc stphns.ltr 
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INVESTIGATIVE RECORD REVIEW 


PLEASE REAP AMP SION BELflg 

This filcxootain* information from the Office of Inspector General’s General 


This material must be safeguarded from unauthorized disclosure. It should not 
be left unattended nor discussed with unauthorized persons, and must be retained 
in an approved security container when not in use. Those individuals who review 
this material are required to complete the bottom portion of this form. 

This file or any portions thereof may not be released tp. reviewed by. or 
reproduced by any person, other than someone acting in his or her official 
capacity who us a need to review the report, without the expreu. written . 
consent of the Office of Inspector General. This prohibition includes, but is 
not limited to, the subject o? the investigation, any individual i de n ti fi e d 
therein, or their representatives. 


SUBJECT CASE NUMBER 

REVIEWED BY 

DATE 

OFFICE/BUREAU 

TITLE 

SIGNATURE 
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OFFICE OF 

INSPECTO R GENERAL 

CASE TITLE: 


DEPARTMENT OF THE TREASURY 

WASHINGTON. D.C 20220 
REPORT OP INVESTIGATION 

> CASE NUMBER: I-NE-9 1-002 


Alfred J. T. Byrne 
General Counsel 
Federal Deposit Insurance 
Corporation (FDIC) 

550 Seventeenth Street, N.W. 
Washington, D.C. 20429 


DATE OF REPORT: MAY 141991 

VIOLATION (S) : FDIC, Part 336— 
Employee Responsibilities, 
Subpart. B, Para. 336.7, 
Sections (a) and (f) , General 
Rules (12 CFR Ch. Ill 
(1-1-90)). 


SYNOPSIS: 

This investigation was initiated based upon a referral from 
Timothy Ryan, Director, Office of Thrift Supervision (OTS) , 
Washington, D.C., who stated that on December 20, 1990, at 3:00 
p.m., he received a telephone call from Alfred J. T. Byrne, 
General Counsel, FDIC, Washington, D.C. According to Ryan, Byrne 
told him that he previously had a telephone conversation with 
C. Boyden Gray, Counsel to the President, regarding Neil Bush, \ 
the Presidents son, and Silverado Banking (Silverado). Ryan 
advised Byrne at that time that he did not want to discuss this 
particular subject because he had pending within in his office a 
matter involving Neil Bush and Silverado. However, according to 
Ryan, Byrne persisted in his conversation by saying that Gray 
asked whether Ryan's decision responsibility on the OTS matter 
regarding Neil Bush and Silverado could be transferred to a 
Federal district court. Ryan said that he discontinued their 
telephone conversation on the matter and told Byrne that they 
should not discuss the subject any further. 

(Cgntlnusd an the next gaga.) : 

DISTRIBUTION: 

Chairman, FDIC 
Director, OTS 
Inspector General, FDIC 
u. s. Attorney's Office 
District of Columbia 


NO PORTION OF THIS REPORT MAY BE REPRODUCED WITHOUT THE WRITTEN 
AUTHORIZATION OF THE INSPECTOR GENERAL OR DE8IGNE8. THIS REPORT 
IS MADE AVAILABLE ONLY ON A NEED TO KNOW BASIS. 


CAS Eo AGENT: 


Francis W. Curran 
Regional Inspector General 
for Investigations 
Northeasl 
APPRC 



Deput^As^istant Inspector 
General for Investigations 
Office of Investigations 
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Tho investigation confirmed that Byms had called Ryan on - 
the Neil Bush/Silverado subject. Byrne stated that during a 
telephone conversation with Gray on another subject. Gray had 
asked him if he knew of any legal or administrative procedures 
which would allow for the pending OTS matter regarding Neil Bush 
and Silverado to be decided by a court of lav, rather than by 
Ryan. Byrne told Gray that he would look into his question and 
get back. After discussing Gray's question with another FDIC 
Attorney, Byrne called Gray back and told him that in his opinion 
all administrative remedies first had to be exhausted before it 
could be appealed to a Federal court. 

Byrne admitted calling Ryan and reviewing his conversation 
with Gray on the question of bypassing him (Ryan) for a Federal 
court. Byrne explained during his interview that it was his 
intent only to pass information on to Ryan as he does routinely 
in carrying out his duties and responsibilities. Byrne stated 
that at no time did Gray suggest or direct him to call and 
discuss the Neil Bush/Silverado matter with Ryan. 

Gray admitted raising the question with Byrne because he 
(Gray) wanted to be prepared to answer any questions regarding * 
the matter if asked him. Gray stated that Byrne told him during 
their previous conversation that he (Byrne) was willing to 
contact Ryan to discuss the question on Neil Bush/Silverado in 
such a way that no fingerprints would be left. Gray said that 
these were not Byrne's exact words, but had the same meaning. 

Gray stated that he told Byrne that it was not necessary. Gray 
said that he was surprised when told during his interview that 
Byrne called Ryan on the Neil Bush/Silverado question. When 
asked, Byrne denied suggesting to anyone that he could call and 
covertly discuss the Neil Bush/Silverado matter with Ryan. 

Ryan stated during his interview that he was flabbergasted 
when Byrne called to discuss Neil Bush and Silverado. Ryan again 
stated that it was clearly inappropriate for Byrne to have done 
so. Ryan said that it was clear to everyone that he did not talk 
about the pending OTS matter. Additionally, Ryan stated that he 
was aware that Byrne was recused from any official involvement 
with Silverado, which again caused him (Ryan) to be' surprised 
with the conversation. 

An Order to Cease and Desist was issued by Ryan on April 18 , 
1991, in the matter of Neil M. Bush as a former Director of 
Silverado. The Order requires Neil Bush to cease and desist from 
any acts involving conflicts of interest, unsafe or unsound 
practices, or breaches of fiduciary duties. It is unknown at 
this time whether Neil Bush will appeal. 
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The United States Department of Justica is reviewing tha 
rasults of tha invast igation for prosacution cons idarat ion. Tha 
mattar is currafltly pending. However, on May 10, 1991, 

Marshall Jarratt, Chiaf, Criminal Division, U.S. Attorney's 
Offica for tha District of Columbia, stated that it was his 
judgement, although he had made no final determination, that the 
Treasury Department should be able to proceed administratively at 
this point. 

FDIC regulations. Part 336— ’Employee Responsibilities, 
subpart. B, Para. 336.7 (12 CFR Ch. Ill (1-1-90)), state that an 
FDIC employee shall not in any action which might result in, or 
create the appearance of: (a) Using public offica for private 
gain; and (f) Adversely affecting tha public confidence in the 
integrity of the FDIC. 
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I. Introduction 


This investigation was initiated based upon a referral of 
information received on January 2, 1991 , from Timothy Ryan, 
Director, OTS, Washington, D.C., who reported that he received a 
telephone call from Alfred J.T. Byrne, General Counsel, FDIC, on 
December 20, 1990, which he considered to be highly inappropriate 
( EXHIBIT l l . Ryan stated that Byrne relayed the fact that he had 
a telephone conversation with C. Boyden Gray, Special Counsel to 
the President, regarding the Neil Bush and Silverado matter. 

Ryan explained that he had currently pending within his office an 
administrative law judge's ruling regarding Neil Bush, and he was 
required to decide whether or not to take exception to it. Even 
though Ryan said that he advised Byrne early in his conversation 
that he did not want to discuss the matter, Byrne continued by 
suggesting that Ryan's decision regarding the ruling should be 
given to an independent body, such as a Pederal district judge. 
When Ryan asked whose idea it was, Byrne responded by saying that 
"it was his." Ryan further explained that he was aware that 
Byrne was recused from any involvement with Silverado because 
Byrne's former law firm represents a principal with Silverado. 


5 


63 28 



4045 


XX. Background 


In a newspaper articla published in The Washington Poet on 
Decaabar 19,- 1990 ( EXHIBIT 2 ) , it is reported that Daniel J. 
Davidson, an OTS Administrative Lav Judge, recommended that a 
cease and desist order be issued against Neil Bush for the 
failure to disclose his business relationships with two large 
Silverado borrowers. According to the article, the order would 
require Neil Bush to avoid any conflict of interest if he ever 
again becones the director of a bank or thrift. Neil Bush's 
attorney is quoted in the article as saying "...he would appeal 
any OTS order against [his client] to the 10th Circuit Court of 
Appeals ." Bush's counsel further stated that: "I'm confident 
that real judges in a real court will decide it on the merits." 

In a second newspaper article found in the Business Digest 
section of The New York Times , also published on December 19, 

1990 ( EXHIBIT 3 ) , it states that Judge Davidson's recommendation 
goes to OTS Director Ryan for his ruling. Again it was noted 
that Neil Bust} can appeal an adverse decision in the courts. 

In an article found in The Washington Times for January 31 , i 

1991 ( EXHIBIT 4 ) , it was reported that a legal brief was filed by 
Neil Bush with OTS, which disputes the statements made by the 
Administrative lav judge in his recommendation. According to the 
article, Ryan will make his final decision in the coming weeks. 

In a special article published in The American Lawyer , for 
January/February 1991 ( EXHIBIT 5 ) , it is reported that Byrne as 
FDIC's General Counsel will be responsible for budget of the 
world's largest consumer of legal services. According to the 
article, Byrne is required to assist in the development of the 
legal strategies and legislation necessary to cope with the 
thrift crisis. Iir the article, it is further reported that FDIC 
will pay out $624 million for outside legal services during 1991, 
in an effort to litigate more than 100,000 cases. 

In the FDIC News Release dated September 21, 1990 
( EXHIBIT 61 . it was announced that a lawsuit was filed against 
former officers, directors and lawyers for the failed Silverado 
Banking, Savings and Loan Association, Denver, Colorado, seeking 
$200 million- in damages. The Release indicated that FDIC also 
named Silverado's outside counsel as defendants, seeking damages 
for their breaches of duty in representing the thrift. 

In an article found in the American Banker , for December 10 , 
1990 ( EXHIBIT 7 1 , some potential candidates were identified who 
might succeed L. William Seidman as Chairman of the FDIC. 

Timothy Ryan, Director of OTS, was identified as one of those 
candidates. 
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An. 0« Cum and Desist Ord er was issued on April 18, 1991 
against Kail- IT*’ Basil as a rssult of tho finding that hs shgagad 
in conflict* of intsrsst vhils ssrving as a diractor of failad 
Silvarado Banking, saving and Loan Association, Danvar, Colorado 
^ exhibit 81 . Tha Order signed by Ryan, specifies that Bush oust 
"cease and desist fros any acts, omissions, or practices 
involving any conflicts of interest, unsafe or unsound practices, 
or breaches of fiduciary duties ..." Zt also prescribes 
conditions that Bush must abide it he were to become affiliated 
again with a Federally insured depository institution, or any 
related holding company. 
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III. fiYlflttigl 


A. December 20. 1990. 9:55 a.a^_C^BQYdsiLGrav. Special 

counsel to the President. Rtturrwi Telephone Call to 

Air red BYniii 

Alfred Byme stated under oath that at the request of 
Seidman, he initiated a telephone call on December 20, 1990 to 
Gray to report that he had rendered a legal opinion to the FDIC 
Board of Directors regarding Seidman's term as Chairman, as well 
as provided a copy of the opinion to senior representatives of 
the Department of Justice ( EXHIBIT 9 ) . Gray returned Byrne's 
call at 9:55 a. a. as evidenced by the copy of the phone memo 
attached to his affidavit (EXHIBIT 8) . Byrne stated he explained 
to Gray that he had been asked by Seidman to convey that the 
opinion relating to the tenure issue was given to the FDIC Board 
and Justice Department, and there would be no embarrassment to 
the Administration. Byrne said that he reported the substance of 
the opinion to Gray who seemed to be aware of it. 

Byme stated that following his report of the legal opinion. 
Gray stated in effect (EXHIBIT 9): "While I've got you, I have a 
matter for you." Byme said that Gray inquired of his knowledge 
about the existence of any administrative or other legal 
procedures which would allow for the pending matter regarding 
Neil Bush/Silverado to be decided by a court of law. According 
to Byme, Gray stated: "We have an interest in Tim Ryan not 
having to make that decision." Byme stated that he believed 
that Gray was soliciting his views based upon his experience and 

knowledge as the FDIC's General Counsel. By me said he 

interpreted Gray's question to be an intellectual exercise, a 
common practice among attorneys. Byme responded to Gray by 
explaining that standard administrative procedures applicable to 
the FDIC would allow an individual to appeal to the D.C. Circuit 
Court of Appeals only once a final decision was reached by the 
agency. Byme told Gray at that time that he would look into it 
further and report back to him. 

Byme was re-interviewed and shown a transcript of the local 
telephone calls made during the month of December 1990 from his 
personal telephone or that of his secretary ( EXHIBIT 10 ) . A 
review of the transcript reveals that Byme placed a telephone 
call to the White House on December 17, 1990 and not December 20, 
1990 as he first had stated. Byrne stated that it was 
conceivable that he made his first call to Gray on December 17, 
1990. Byme said that on December 14, 1990 he met with William 
Barr, U.S. Department of Justice, to discuss the tenure matter. 
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Byrne said however, that ha doaa not hava specific recollection 
of the data* of hie conversation with Gray. Byrne reaaabers 
speaking trltfc Gray only on two occasions regarding the Neil 
Bush/Silverado Setter. Byrne again stated that he initiated the 
call to Gray? and any suggestion that Gray made the first call to 
hia is incorrect. 

C. Boyden Gray, Special Counsel to the President, stated 
that he received a telephone call froa Byrne, but was unable to 
recall its priaary purpose and the exact date when it occurred 
r EXHIBIT ID . Gray estiaated that this telephone call with Byrne 
occurred approxiaately five to six days before Christaas (1990). 
Gray stated that at the end of their conversation, Gray took the 
opportunity to ask Byrne a procedural question regarding a 
pending matter in OTS concerning Neil Bush and Silverado. Gray 
said that he asked Byrne if there is a vay to bypass Timothy 
Ryan, Director of OTS, in favor of a Federal district court, 
since Ryan is a Presidential appointee. According to Gray, Byrne 
initially explained the administrative procedures and the appeal 
process, as he knew them. Byrne told Gray that he wanted to 
think further about the question, and he would call him back 
later. , 


B. December 20. 1990. 11:40 a.m.. Alfred Byrne Met With 

Douglas H. Jones. Senior Daoufcv General Counsel. Federal 
Deposit Insurance Corporation (FDIC). 

Byrne stated that after a Resolution Trust Corporation (RTC) 
Board of Directors meeting on December 20, 1990 at approximately 
11:40 a.m., he met with Jones to discuss the procedural question 
posed by Gray earlier -that morning (EXHIBIT 9)-. - Byrne stated 
that they discussed generally how the FDIC would react to Gray's 
hypothetical question, and concluded that all administrative 
remedies must be exhausted before any action could be taken to a 
court. Byrne also said that they explored several other issues 
relating to Gray's question such as processes and jurisdiction. 
Byrne stated that based on his conversation with Jones, which 
lasted approximately 10 to 15 minutes, he concluded that Gray's 
inquiry developed sore questions than answers. 

Douglas H. Jones, Senior Deputy General Counsel, FDIC, 
stated that* in early to mid December 1990, he met with Byrne to 
discuss a telephone conversation which Byrne had with C. Boyden 
Gray ( EXHIBIT 12 ). According to Jones, Byrne said that he 
initially discussed with Gray the tenure issue involving Seidman. 
Jones then stated that Byrne's conversation with Gray was 
diverted to an administrative matter regarding Silverado 
currently being adjudicated at OTS. Jones stated that Gray asked 
Byrne if he had any ideas whether any procedures existed allowing 
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OTS to iovt thm. ponding administrative action Involving Sllvorado 
fro* OTS ta the courts. Byrno told Jonos that Gray was soaking a 
legal opinion as wall as any other thoughts on the matter which 
Byrne might have. Byrne also explained to Jones that Ryan was in 
a conflict situation with having to make a decision on the 
administrative matter regarding Silverado, since he is a 
political appointee. Jones said that he discussed with Byrne 
various options how this could be accomplished. Byrne told Jones 
to think about it further and get back to his if he had any 
additional ideas. 

Jones stated that he did not recall that Byrne mentioned 
anything further regarding Ryan during their thirty minute 
meeting (EXHIBIT 12) . Jones said that Byrne did not state 
whether he planned to contact Ryan on the matter. Jones also 
stated that he did not have any reason to believe that Gray 
wanted Byrne to call Ryan. According to Jones, Byrne did not say 
whether Gray suggested that Byrne contact Ryan or anyone else 
regarding the question which Gray had posed. Jones stated that 
he understood that Byrne's conversation with Gray focused on 
procedures, and was not a discussion of the substantive facts 
surrounding the matter involving Silverado at OTS. 

Jones stated that he was aware that Byrne was recused from 
taking part in any matter involving Silverado (EXHIBIT 12) . 

Jones explained that when Byrne first was appointed FDIC General 
counsel, he provided a list of clients which Byrne's former lav 
firm had or was currently representing. Jones said that to his 
knowledge Byrne was not involved with the initial evaluation of 
the FDIC civil suit due to his recusal. 

Jones stated that he later became confused as to the status 
of Byrne's recusal (EXHIBIT 12). Jones said that at some point 
following FDIC's filing of the civil suit against Silverado, 
probably in late Fall (1990) before Byrne ’ft conversation with 
Gray, Byrne told Jones that his former firm no longer represented 
Silverado or anyone connected with it. Consequently, Byrne told 
Jones that he did not believe that he should be recused any 
longer. Jones stated that no formal letter or notification was 
prepared advising anyone at FDIC of the change in Byrne's recusal 
status. However, to the best of his knowledge, Jones said that 
Byrne ham not been involved in the FDIC's suit against Silverado. 

EXHIBIT 13 is a photocopy of a memorandum dated July 26, 
1990, from Alfred J. T. Byrne, General Counsel, to Hoyle L. 
Robinson, Executive Secretary, in which Byrne recused himself 
from all decisions concerning Silverado. 
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c. nrnluimr- d «" a™* RafarnaA 

gaeiMid galmhcna e»li *° Alfred Bvrna. 

Byrne stattfl that following hia discussion with Jonas on 
Oacaabar 20, 1990, ha attaaptad to placa a sacond talaphona call 
to Gray to report the substance of his discussion with Jonas with 
regard to Gray's previous question fron the FDXC point of view 
(EXHIBIT 9). Gray returned the call at approximately 12:20 p.n. , 
on that sane day, as evidenced by the copy of the phone nano, 
also attached to his affidavit (EXHIBIT 9). Byrne told Gray that 
he was unaware of any cases involving FDXC which would be of 
special relevance to his earlier question. Byrne told Gray that 
in his view the question was further complicated by a number of 
issues, which he discussed. Byrne said that this second 
conversation was like the first in. that it was largely a 
hypothetical and theoretical discussion between two lawyers 
concerning the results of Byrne's analysis and conversation with 
Jones. Byrne said at no tine did Gray discuss any actual or 
purported facts of the Bush/Silverado natter. In fact, Byrne 
stated that he was not sure whether Gray was aware of any of the 
circumstances surrounding the Neil Bush/Silverado matter. Byrne 
stated that at the end of this second telephone call with Gray, £ 
he offered to pass the substance of their conversation along to l 
Ryan or Harris Weinstein, Chief Counsel, OTS, but Byrne said that 
Gray did not encourage, condone nor object to the offer. Byrne 
stated that at no time did Gray ask or direct him to contact Ryan 
or anyone else at OTS to discuss the question posed by Gray. 
Additionally, Byrne stated Gray did not make any attaint to * 
influence hia concerning his views which he held regarding the 
procedural issue. According to Byrne, the only assessment which 
Gray offered in Byrpe's response to his (Gray's) earlier question 
was "interesting". Byrne stated that nothing further was 
discussed during this second conversation. 

Gray said that Byrne had called him back the same day and 
explained that administrative remedies needed to be exhausted 
before any action could be initiated in any Federal court 
(EXHIBIT 11) • Gray said that, in other words, Ryan could not be 
bypassed nor the Neil Bush matter transferred to another court. 

According to Gray, Byrne asked hia if this was something he 
(Gray) would want Byrne to raise with OTS (EXHIBIT 11) • Gray 
stated that hyme told hia that there might be a way that he 
could ask the question without leaving fingerprints. Gray said 
that these were not Byrne's actual words, but reflect Byrne's 
words to voluntarily pass the question on to representatives of 
OTS, in a covert manner. Gray stated that he declined Byrne's 
offer of assistance and further said that his question to Byrne 
was something which he would not want communicated to Ryan or 
anyone else from OTS. Gray stated that at no time did he direct, 
suggest or hint that Byrne call OTS or Ryan's office, regarding 
the question of bypassing Ryan in favor of a Federal court. Gray 
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said that at- that point ha considarad tha aattar to ha a daad 

issua. 

Gray said that his intant in asking Byrna tha quaation of 
bypassing Ryan in favor of a Padaral court, was to gat fraa lagal 
advica from tha chiaf attoraay of FDIC, a ragulatory agancy 
similar to OTS (EXHIBIT 11). Gray statad that ha was asking a 
procadural quastion. Gray said that if it had not baan for tha 
fact that ha was talking to Byrna on anothar aattar, ha would not 
hava avan thought to hava raisad tha quastion to him. 

Byrna was ra-intarviawad and statad that ha did not say or 
suggast to Gray that ha (Byrna) could surreptitiously , quiatly or 
circuitously contact Ryan or anyone else from OTS regarding tha 
possible recusal by Ryan of tha Nail Bush aattar in favor of tha 
courts (EXHIBIT 11) * 

Again, tha investigation was unable to clarify tha variance 
between Byrne's testimony (EXHIBIT 9) and tha transcript of 
telephone calls (EXHIBIT 10). 


D. D«c.mb.r 20. 1990. Mid Aft. moon. Alfr«d Bvrn. Mat With 

L. Wllllaa Saldman ■ Chairman. FDIC. 

Byrna statad that ha mat with Seidman in mid afternoon on 
December 20, 1990, to review with him several pending matters, 
before tha holidays (EXHIBIT 9) . Byrna said that among tha 
matters reported to Chairman Seidman was tha confirmation that he 
had advised Gray of tha lagal opinion regarding tha tenure issue. 
Byrne told Seidman that Gray knew of tha existence and 
conclusions of tha opinion, because he did not seam surprised 
when told about it. Byrna statad that in passing he 'mentioned 
tha discussion of tha procedural issua concerning tha 
Bush/S ilvarado matter initiated by Gray. According to Byrna, 
Seidman appeared not to be interested in tha subject. Byrna 
stated that ha believed that Seidman was not particularly 
interested in Gray's quastion, because ha considarad it to be an 
OTS matter'* Byrna statad that Seidman did not request or suggest 
that ha contact anyone else concerning Gray's quastion, nor did 
ha recall telling Seidman that ha was considering passing the 
information along to Ryan. Byrna said that they spent tha 
remainder of tha time discussing tha status of tha tenure 
opinion. 

Seidman stated that his conversation with Byrne regarding 
Gray's telephone call probably occurred on December 19 or 20, 

1990, just before Christmas ( EXHIBIT 15 ) ■ By way of background, 
Seidman explained that he previously had instructed Byrne to 
initiate a call to Gray regarding the tenure issue. Seidman said 
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that Byrne vas .reporting back to hia at to vhat Gray had amid. 
Saidaan stated that hit diaeuaaion with Byma regarding tho Nall 
Bush aattar laatad approximately tvo minutes. Saidaan aald that 
ha did not pay such attantlon to vhat Byma was aaylng concerning 
tha Nall Buah matter, baeauaa nalthar rozc nor RTC vara Involved, 
and thay should not ba. According to Beldaan, Byma* said that 
Gray brought up tha Nall Bush aattar In order to seek advlca. 
Saidaan statad that ha had not spokan to Gray about his talaphona 
conversations vlth Byma. 

kyan statad In his notes regarding a seating vlth Saidaan on 
January 3, 1991 (EXHIBIT 1) , that, according to Byma, Gray asked 
Byma to contact Ryan about sovlng tha Mall Bush/f live redo setter 
to a Federal district court for a declaratory judgement. Ryan 
said that Saidaan told Byma to forget it, not to call or discuss 
It vlth Ryan. However, Byma statad that Gray did not direct him 
to call Ryan or anyone also at OTS (EXHIBIT 9). Gray also statad 
that ha did not Instruct Byma to call Ryan about tha Nall Bush, 
matter (EXHIBIT 11) • Saidaan said that ha considered it to ba a 
non-iasue (EXHIBIT 15). 

Saidaan vas re-interviewed and stated that he did' not 
remember much about tha one minute conversation vlth Byma, but 
he said that Ryan's name never came up r uansTT Ml . 

Additionally, Saidaan said that he did not infers Ryan, that 
according to Byrne, Cray directed Byrne to discuss the 
Bush/S 1 1 varado aattar vlth his (Ryan) ( EXHIBIT 171 . Ryan vas 
also re- interviewed and ha statad that ha prepared his notes as 
ha vas talking to Seldsan and ha believed then to ba accurate 
(EXHIBIT IB) . 

. ruic, statad th.tr aft«r 

reviewing Seidman's calendar, there are no notations on December 
20, 1990, indicating that Saidman had any meetings vlth Byma 
f exhibit 191 . (/ , t aald however that this is not unusual 
because Byma frequently meats vlth Saidaan whenever ha can slip 
in without making an appointmant. 


E. December 20. 1990. 3:00 P.m. . Alfred Bvrae Telephoned 

Timothy Rvan. Director. Office of Thrift Supervision fOTS) . 

Byma stated that ha called Director Ryan tha aftamoon of 
Decamber TO, 1990, because Ryan previously expressed an intarest 
in ths status of tha tanura opinion (EXHIBIT 9). Byma statad 
that after some deliberation, ha also coneludad that he should 
report to Ryan ths question possd by Grey. Byrne stated that he 
told Ryan that he had discussed the tenure opinion vlth Cray, as o 

veil ae reported the substance of his tvo telephone conversations 6 6 o 
with Cray concerning tha rDZC legal analysis of tha procedural 
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questions as a* result of his conversation with Jones. Byrne said 
that he suggested to Ryan that asong the issues were four areas 
which needed consideration. Byrne stated that he discussed these 
with hin. Byrne stated: "At no time during ay discussion with 
Ryan, did I offer any legal recommendations, suggest any legal or 
factual conclusions, provide any 'answers' or give him any 
practical or legal advice." Byrne said that the sole purpose of 
the call was to report the substance of his conversations with 
Gray. 


Byrne said that throughout the conversation, Ryan seemed to 
be uncharacteristically quiet, although Ryan interrupted on two 
occasions asking whether there was "anything sore" (EXHIBIT 9). 

At the end of Byrne's reporting, Ryan asked Byrne: "Was this your 
idea or Boyden"s ?" Byrne stated that he took this question to 
mean whether the legal procedural issues were his, and Byrne 
answered he was "to blame". According to Byrne, Ryan said that 
he did not nfced any assistance with the Bush/Silverado matter; 
and Ryan said that he thought Byrne's initiation of the subject 
was inappropriate. Byrne said that it was clear from his voice 
that Ryan was upset and irritated. Byrne stated that was enough 
for him and they concluded their conversation. Byrne said that 
his call to Ryan lasted perhaps five to ten minutes. 

Timothy Ryan, Director, OTS, stated that on December 20, 

1990, at approximately 3:00 p.m. , he received a telephone call 
from Byrne ( EXHIBIT 20 ) . Ryan said that at the very beginning of 
their conversation, Byrne asked if it could be confidential. 

Ryan agreed to the confidentiality because he assumed that Byrne 
was going to discuss the Seidman tenure issue. However, Ryan 
stated that Byrne raised the Neil Bush/ Silverado matter instead. 
According to Ryan, Byrne said he had a discussion with C. Boyden 
Gray regarding the possibility of submitting the Neil Bush matter 
to the Federal District Court in Denver, Colorado. Ryan stated 
that he was flabbergasted. Ryan said that he was in a state of 
shock that Byrne would discuss this particular subject with him. 
Ryan said that Byrne persisted and continued his discussion of 
his analysis and remedies regarding Neil Bush/Silverado. Ryan 
said that he half listened for a period and then cut Byrne off by 
saying that he did not want to talk about it any further. Ryan 
told Byrne that it was not a good idea to be talking about it. 

Ryan said that if he had known what Byrne was going to discuss, 
he would not have taken the call. 

Byrne confirmed that he briefed Ryan during his discussion 
with him on December 20, 1990, of the tenure issue regarding 
Seidman ( EXHIBIT 21 ) . Byrne sated that he definitely discussed 
the tenure matter with Ryan on that occasion, and in fact Ryan 
said that he believed the issue would go as high as the President 
for review. 

Ryan was re- interviewed and stated that Byrne "absolutely" 
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did not aentionthe tonuro issue concerning Chairman Ssidasn 
during hi# telephone conversation on Deceaber 20, 1990 
(EXHIBIT-ID* - 

Harris Weinstein, Chief counsel, ots, stated that on 
December 20, 1990, Ryan reported to him a telephone conversation 
which he had earlier that afternoon with Byrne ( exhibit 23 1. 
According to Weinstein, Ryan told hia and Jonathan L. Piechter, 
Deputy Director for Washington Operations, OTS, that Byrne called 
to discuss the Neil Bush enforceaent natter now pending before 
OTS* Weinstein explained: "That the case vas the subject of a 
rtconsndsd decision issued by Administrative Lav Judge Davidson 

on Deceaber If, 1990." According to Weinstein, Byrne urged Ryan 
during the telephone conversation "...to refrain from deciding 
the Neil Bush case and instead to request that the United States 
District Court for the District of Colorado enter a declaratory 
judgeaent regarding the legality of Hr. Bush's conduct." 
Weinstein stated that he agreed with Ryan and Fiechter that 
Byrne's call vas iaproper. 

Jonathan L- Fiechter, Deputy Director for Washington 
Operations, OTS, confined such of the intonation previously 
provided by Ryan (EXHIBIT 21) • 

, Building Manageaent Section, 

Administrative Services Division, OTS, stated that her office 
does not tract local calls made from the telephones at OTS, 
Washington, D.C., and vas unable to provide a transcript of 
telephone calls made froa Ryan's Office. 


IV. Meeting vlth FDIC Executive Secretary and Assistant 

Sifigitjgy for Ethics. 

Hoyle L. Robinson, Executive Secretary and Ethics Officer, 
and Katherine L. Corigliano, Assistant Executive Secntary for 
Ethics, both with FDZC, were briefed on the results of the 
investigation and stated ( EXHIBIT 18 ) that it vas not 
inappropriate to include with the Department of Treasury, OIG 
Report of Investigation a recommendation to take administrative 
action against Byrne for violating FDIC regulations. Part 336 — 
Employee Responsibilities, Subpart B, Para 336.7, Sections (a) 
and (f). General Rules (12 crR Ch. Ill (1-1-90)). 

at 

Additionally, Robinson confirmed that he had a telephone 
conversation with Byrne on Saturday, January 5, 1991, and a 
meeting with Byrne on Sunday January 6, 1991, regarding Byrne's 
telephone conversations with C. Boyden Gray and Ryan 
(EXHIBIT IS) • Robinson stated that the substance of his meeting 
with Byrne vas consistent vlth Byrne's Affidavit dated January 
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29, 199Z« Rflhtnion also said that to tha bast of his knowledge, 
Byrna dose* not aaintdin any financial ralationship with his 
former lav firs. Finally, Robinson anphasizsd that in Byrna' s 
racusal memorandum (EXHIBIT 11), Byrna said that ha has 
"walled [himself] off froa all substantive as vail as procedural 
discussions regarding Silverado. 
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V. U it of Eshifriti 


Exhibit 

1 

2 

3 

4 

5 

6 

7 

8 


9 

10 
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Description 

Memorandum of the Mooting, datod 
January 2, 1991, vith Timothy Ryan, 
Diroctor, OTS. 

Photocopy of Thi waihington Pott 
novspapor articlo, datod 
December 19, 1990. 

novspapor article^dated* Ti “ a “ 
Docoabor 19, 1990. 

Photocopy of Tho Washington Tlmea 
novspapor articlo, datod 
January 31, 1991. 

Photocopy of iht /mrican Lawytr 
aagazino articlo, January/ February? 
1991 odition. 

Photocopy of tho FPIC MtVl Ralaasa, 
datod Soptoabor 21, 1990. 

Photocopy of American Banker 
magazlno articlo, datod 
Docombor 10, 1990. 

Order To Coaoo and Desist, signed 
by Timothy Ryan, Diroctor, OTS, on 
April 18, 1991, in tho natter of 
Noil M. Bush. 

Affidavit, datod January 29, 1991, 
in tho name of Alfred J.T. Byrne, 
General Counsel, FDIC.- 

Memorandum of Interviev, datod 
April 5, 1991, in tho name of 
Alfred J. T. Byrne, General 
Counsel, FDIC. 

Memorandum of Interviev, datod 
January 14, 1991, in tho name of 
C. Boydon Gray, Counsel to tho 
President. 
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Memorandum of Interview, dated 
February 7, 1991, in tho nan* of 
Douglas H. Jonas, Senior Deputy 
General Counsel, FDIC. 

Photocopy of the Meso rendu*, dated 
July 26, 1990, fro* Alfred Byrne, 
General Counsel, to Hoyle L. 
Robinson, Executive Secretary, 

PDIC. 

Meaorandu* of Interview, dated 
January 25, 1991, in the na*e of 
Alfred J. T. Byrne, General 
Counsel, FDIC. 

Mesorandu* of Interview, dated 
January 4, 1991, in the na*e of 
L. Willie* Seidaan, Chairman, FDIC. 

Meaorandu* of Interview, dated 4 
March 21, 1991, in the naae of 
L. William Seidaan, Chairman, FDIC. 

Memorandum of Interview, dated 
April 8, 1991, in the na*e of 
L. William Seidaan, Chairman, FDIC. 

Memorandum of Interview, dated 
March 27, 1991, in the name of 
Timothy Ryan, Director, OTS. 

Meaorandu* of Interview, dated 
April 5, 1991, in the naae of 

* Vi 

ruic. 

Memorandum of Interview, dated 
January 3, 1991, in the naae of 
Timothy Ryan, Director, OTS. 

Memorandum of Interview, dated 
January 24, 1991, in the naae of 
Alfred J. T. Byrne, General 
Counsel, FDIC. 

Memorandum of Interview, dated 
January 25, 1991, in the name of 
Timothy Ryan, Director, OTS. 
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Manorandun of Interview, datad 
January 3, 1991 , in tha mam of 
Karris Wains tain, Chiaf Counsal, 
OTS. 

Manorandun of Zntorviav, datad 
March 21, 1991, in tha naaa of 
Jonathan L. Piachtar, Daputy 
Diractor for Washington Oparations, 
OTS. 

Manorandun of Zntorviav, datad 
April 5, 1990, in tha nana of 

(m -f Cs , Building 

ftanagananu baetion, OTS. 

Manorandun of Zntorviav, datad 
Fabruary 11, 1991, in tha nanas of 
Hoyla L. Robinson and Xatharina L. 
Corigliano, attomays, PDZC. 
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I, Alfred J. T. Byrne, am employed as General Counsel of the 
Federal Deposit Insurance Corporation in Washington, D.C. On 
January 7, 1991, I met with Paul J. Lillis and Francis W. Curran, 
who identified themselves as Deputy Assistant Inspector General 
for Investigations and Regional Inspector General, NER, 
respectively, pf the Office of Investigations, Office of 
Inspector General, Department of Treasury, and with Carolyn R. 
Ryals, known to me as the Assistant Inspector General for 
Investigations, Office of Inspector General, FDIC. 

I hereby solemnly swear that the information provided by 
this affidavit is true, complete and accurate to the best of my 
knowledge and belief, and that I make this statement voluntarily 
and of my own free will and without having being subjected to any 
unlawful influence, coercion or inducement. 

1. On the morning of December 20, 1990, at the request of FDIC 
Chairman L. William Seidman, I initiated a telephone call to C. 
Boyden Gray, Special Counsel to the President. Mr. Gray returned 
my call on that date at approximately 9:55 a.m. as evidence by 
the copy of the phone memo attached to this affidavit. 


2. The sole purpose of the telephone call placed to Mr. Gray was 
to report to him, at the request of Chairman Seidman, that I had 
rendered a legal opinion to the FDIC Board of Directors, and had 
provided a copy of that opinion to senior representatives of the 
Department of Justice, concerning the tenure of Mr. Seidman' s 
term as Chairman of the FDIC. I explained to Mr. Gray that I had 
been asked by Chairman Seidman to convey this information (and 
information in the opinion relating to the tenure of other 
directors of the FDIC) to him set that there would be no 
embarrassment to the Administration concerning the existence or 
subject matter of the opinion. I reported the substance of the 
opinion to Mr. Gray and told him that I had reviewed the opinion 
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executive session briefing with them, from which Chairman Seidman 
had recused and absented himself. Mr. Gray seemed to be aware 
of the existence of the opinion and its conclusions, or at least, 
did not seaK to be surprised about the information Z reported to 
him. 

3 . Following, completion of my report to Mr. Gray, he said 
something to the effect that "While I've got you, I have a matter 
for you." Mr. Gray then proceeded to inquire about the existence 
of any administrative or other legal procedures of which I might 
be aware that would allow for the pending matter regarding Neil 
Bush and Silverado to be decided by a court of law. Mr. Gray 
said "We have an interest in Tim Ryan not having to make that 
decision." Because Mr. Ryan is the Director of the Office of 
Thrift Supervision, as well as a Director of the FDIC and 
Resolution Trust Corporation, I did not view Mr. Gray's inquiry 
to be improper. I responded "That's really a question for the 
OTS and Karris," referring to Harris Weinstein, Chief Counsel of 
OTS. Mr. Gray indicated that he was soliciting my views, which I 
took to mean that he was asking me to address his inquiry from 
the viewpoint of the FDIC, based upon my knowledge and experience 
as its General Counsel. I also interpreted his question largely 
as an intellectual exercise, a common and frequent practice among* 
attorneys, and assumed that his use of the pronoun "we" meant to 
refer to our layyer-to-lawyer conversation, because that is 
consistent with my own practice and usage of that pronoun. 

4. I told Mr. Gray my preliminary reaction was that standard 
administrative procedures applicable to the FDIC would allow an 
individual or organization to appeal to the D.C. Circuit Court of 
Appeals once a final decision had been reached by this agency. I 
indicated that I would be pleased to look into the matter further 
and report back to him. Except for a few pleasantries, nothing 
further was said during that conversation. 

5. I have spoken by telephone with Mr. Gray only on two 
occasions. The first conversation is recounted above; the second 
is recounted below. Even though I am advised Mr. Gray resides in 
Georgetown, as I do, I have met Mr. Gray only on one occasion, 
when I introduced myself and my wife to him in passing in the 
1400 block of 31st Street, N.W. several months ago and long 
before I became or was, to my knowledge, considered as a 
candidate for the position of General Counsel of the FDIC. 
otherwise, I do not know Mr. Gray and do not consider him an 
acquaintance. We do have a mutual friend, Arthur Newbold, a 
close personal friend of Mr. Gray's and a former law partner of 
mine. 

6. Following my brief conversation with Mr. Gray on December 20, 
1990, I prepared for and subsequently attended a meeting of the 
Board of Directors of the RTC which began at 11:00 a.m. and 
lasted approximately 30 to 40 minutes. 
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7. After that' Meting, I asked ay Senior Deputy General Counsel, 
Douglae Jonem, to meet with me in ay office to discuss the 
procedural issues that would be presented for the FDIC on account 
of the inquiry posed by Mr. Gray to me earlier that aoming. Mr. 
Jones and I discussed generally how the FDIC would react to Mr. 
Gray's hypothetical question, and concluded that, as a general 
proposition, all administrative remedies would have to be 
exhausted before any action could be taken to or by a court. We 
explored whether an administrative matter could be transferred to 
the courts on motion of the administrative agency or the 
respondent, which party or parties arguably would have the right 
to object to any such petition or motion and the consequences of 
any such objections, and whether an appellate court or trial 
court would provide the proper venue or offer any jurisdiction to 
hear an administrative matter such as the Bush/Silverado matter. 
We considered, specifically, for example, whether the D. C. 
Circuit Court of Appeals would have any jurisdiction, because an 
appeal would not be viewed as n ripe for jurisdiction" since there 
was nothing yet to appeal, or whether the Federal District Court 
in D. C. would have trial court jurisdiction over an FDIC matter, 
if no party objected. Because we understood the Bush/Silverado 
matter was pending in Denver, however, (information that I 
learned directly from Director Ryan several weeks previously) , we 
speculated that a Federal District. Court sitting in Denver, 
Colorado, may be a more appropriate form, if one party elected to 
pursue removal there. Based on my conversation with Mr. Jones, I 
concluded that Mr. Gray's inquiry, although professionally and 
intellectually interesting, presented more questions than 
answers. My discussion with Mr. Jones lasted perhaps 10 to 15 
minutes. 

8. Following my discussion with Mr. Jones, I placed a second 
telephone call to Mr. Gray to report the substance of that 
discussion from the FDIC's point of view. Mr. Gray was not 
available to receive that call, but returned my call at 
approximately 12:20 p.m. on December 20, 1990, as evidenced by 
the copy of the phone memo attached to this affidavit. I 
explained to Mr. Gray that we had considered his earlier inquiry 
from the FDIC's standpoint. I indicated to him that, to our 
knowledge, there were no specific cases involving the FDIC that 
would be of special relevance to his earlier inquiry and that I 
believed him inquiry presented difficult issues to which there 
probably wer« no clear answers. I mentioned to Mr. Gray that, in 
my view, his ‘inquiry was further complicated by the fact that the 
OTS matter involving Neil Bush and Silverado was, as I had been 
advised by Director Ryan, pending in Colorado, not Washington, 
D.C., and that the OTS differed from the FDIC in that, among 
other things, the OTS has only one director, while the FDIC has a 
five member Board of Directors. 


9. This second telephone conversation with Mr. Gray was, like 
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the first one,, a largely hypothetical and theoretical discussion 
between twa lawyers concerning the results of ay earlier 
conversation with Mr. Jones about the FDXC's analysis of the 
question previously posed by Mr. Gray. At no tine during either 
conversation with Mr. Gray did we discuss any actual, alleged or 
purported facts of the Bush/Silverado matter nor any matter of 
substance whatsoever, and Mr. Gray did not mention to me any 
matter of fact or substance concerning that matter. In fact, I 
did not know then and do not know now whether he is aware of any 
such facts or substance; I am not, because I previously recused 
myself from participation in the civil suit filed by this agency 
against Neil Bush and others. At the conclusion of the second 
conversation with Mr. Gray, I offered to pass the substance of 
our conversations along to Director Ryan or to Harris Weinstein. 
Mr. Gray neither encouraged or condoned nor objected to that 
offer. At no time did Mr. Gray ask or direct me to contact 
Director Ryan or anyone else to discuss the question posed by Mr. 
Gray regarding the Bush/Silverado matter, nor did he make any 
attempt to influence me concerning any views that I held, had 
shared with him, or might hold concerning the procedural issue. 

As I recall, he indicated only that the assessment of his inquiry 
by Mr. Jones and by me was " interesting" . Nothing further was 
discussed with Mr. Gray in this second conversation, and X have -• 
not spoken with him about this or any other matter since that 
conversation. * 

10. I knew Chairman Seidman planned to be away from the office 
over the Christmas holidays and was scheduled to depart on 
December 21, 1990. Accordingly, Z arranged a meeting with him in 
his office in mid-afternoon on December 20, 1990, to review with 
him several pending matters before the holidays. As a rule, I 
generally have a list of several items with me when I meet with 
Chairman Seidman so that my ’brief ings with him can be presented 
efficiently. Among the matters reported to Chairman Seidman 
during that meeting was confirmation that I had advised Mr. Gray 
of the tenure legal opinion, as I had previously been requested 
to do by Chairman Seidman. I indicated to Chairman Seidman that 
I assumed Mr. Gray knew of the existence of and conclusions 
expressed in the opinion, because he did not seem surprised when 
I so advised him. In passing, I also mentioned the discussion of 
the procedural issue raised by Mr. Gray concerning the 
Bush/S ilvermdo matter, indicating to Mr. Seidman that such 
inquiry had been initiated by Mr. Gray. Chairman Seidman 
appeared uninterested in that matter. We spent most of my brief 
meeting with him discussing the status of the tenure opinion and 
when we could expect to hear from the Department of Justice 
concerning its views about that opinion. My briefing with 
Chairman Seidman concerning several topics lasted approximately 
20 minutes, of which no more than one minute was devoted to my 
report of the inquiry raised by Mr. Gray concerning the 
Bush/S ilvtrado procedural matter. Frankly, I formed an 
impression that Chairman Seidman was not particularly interested 
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in Hr. Gray'* inquiry, that ha considarad it an OTS matter, and 
that it va* largely a "non-issue" for him. chairman Seidman did 
not request or suggest that I contact anyona also concarning that * 
discussion, including Diractor Ryan, nor do I racall indicating 
to Chairman Saidman that I was considaring passing this 
information along to Director Ryan. 

11. Following my meeting with Chairman Saidman, I determined to 
call Diractor Ryan the afternoon of December 20, 1990, because ha 
had previously expressed an interest in the status of the tenure 
opinion and had also offered to me (in the presence of two other 
FDIC directors) to make that opinion known to the Office of Legal 
Counsel at the Department of Justice. After some deliberation, I 
also concluded that I should report to Director Ryan the inquiry 
posed by Mr. Gray concerning the procedural legal issue discussed 
by Mr. Gray and me and, separately, by Mr. Jones and me. 

12. I therefore called Director Ryan to tell him that I had 
discussed the tenure opinion with Mr. Gray and also reported the 
substance of my two telephone conversations with Mr. Gray 
concerning the FDIC legal analysis of the procedural questions 
made as a result of my conversations with Mr. Jones. I suggested 
to Director Ryan that among the issues that occurred to us were - 
(i) whether all administrative remedies were and would have to be 
exhausted before there could be any consideration of transferring 
the matter to the courts, (ii) the appropriate procedural steps 
available for moving the Bush/Silverado matter to the courts and 
by which party those procedures could be initiated, (iii) whether 
jurisdiction would be " ripe" at all in view of the pendency of 
the matter before the OTS, even if Director Ryan were to recuse 
or excuse himself on account of actual or perceived interest in 
the matter, and (iv) whether proper venue would lie in a Federal 
trial court or appellate court sitting in Washington, D. C. or 
Denver, Colorado. At no time during my discussion with Director 
Ryan, did I offer any legal recommendations, suggest any legal or 
factual conclusions, provide any "answers," or give-him any 
practical or legal advice. My sole purpose was to report to him 
concerning the substance of my previous conversations with Mr. 
Gray, in which I thought he would have an interest. 

13. Throughout my telephonic report. Director Ryan seemed to me 
to be uncharacteristically quiet, although on two occasions, he 
asked whether there was "anything more", or was "anything else 
said?" At the end of my report to Director Ryan concerning the 
issues discussed with Mr. Gray and the procedural options that 
seemed to be available, Director Ryan asked, "Was this your idea 
or Boyden's?*" I did not take his question to refer to whether it 
was Mr. Gray's or my idea to call Director Ryan. Instead, I 
assumed his question to refer to the legal procedural issues 
discussed with him. I explained to Director Ryan that I was "to 
blame" for the analysis provided from the FDIC point of view, and 
that I had elected to report this information to him because I 
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had spoken with Hr. Gray concerning both tha tenure opinion with 
(which Director Ryan waa familiar) and tha Bush/S ilvarado natter 
in which I' thought ha would be interested. 

14. Director Ryan responded that he did "not need any help" with 
the Bush/Silverado matter, and that he thought my initiation of 
the conversation with him concerning that matter was 
inappropriate. It seemed clear from his tone of voice that 
Director Ryan was upset and irritated. Even though I had elected 
to report this information to him because he is a Director of the 
FDIC and RTC (as I attempt to report to all directors information 
that I judge to be of interest to them individually or 
collectively) , his questioning of the propriety of the 
conversation led me to conclude and to tell him that his concerns 
were "enough for me", and that we should not continue our 
conversation further. My entire conversation with Director Ryan 
lasted perhaps five or ten minutes. 

15. I recognize that Director Ryan has an extremely difficult 
job and that, partly as a consequence of the difficulties he 
faces, he seems careful to maintain business relationships as 
such. I do not know whether Director Ryan considers our 
relationship tg be one of friendship, although he has on occasion 
been collegial and jocular in my presence. 

16. I have not spoken to Director Ryan about the Bush/Silverado 
procedural issue since my telephone conversation with him on 
December 20, 1990. Nor have I spoken with Mr. Gray about that 
matter or any other matter since December 20, 1990, nor has he 
received from me any further or additional information concerning 
our discussion or the inquiry he raised. I did subsequently 
discuss with Mr. Jones the fact that an interview by Messrs. 
Lillis and Curran was scheduled for January 7, 1991, and that he 
may wish to participate in that. Upon reflection, however, I 
concluded that Mr. Jones should not participate in that interview 
in order to avoid placing himself in any "compromising position", 
and suggested that he abide by my earlier request not to discuss 
the procedural inquiry raised by Mr. Gray with anyone else, 
including Director Ryan. 

17. On January 3, 1991, while attending a meeting with 
representatives of the FDIC Office of Inspector General and Price 
Waterhouse, I was handed a note by my secretary that Chairman 
Seidman wished to see me immediately. I recall the note 
specifically, because it bore the time of 12:00 noon, and our 
meeting seemed to be ending in any event. 


18. Shortly after 12:00 noon on January 3, 1991, I met with 
Chairman Seidman in his office. '"Chairman Seidman told me that 
Director Ryan complained to him about the telephone conversation 
I had with Director Ryan on the afternoon of December 20, 1990. 
According to Chairman Seidman, Director Ryan had concluded that 
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ay conversation with him regarding the Bush/Silverado matter was 
inappropriate and had accused me of attempting to " influence H him 
as the sol* decision-maker in that matter. Chairman Seidman said 
that Director Ryan felt strongly enough about our conversation 
that he had eleqted to refer the matter to the Inspector 
General's Office of the Treasury Department for further 
investigation. I reviewed with Chairman Seidman the substance of 
my telephone conversation with Director Ryan and told him that, 
in my view, it was a report of the procedural issues discussed 
with Mr. Gray and nothing more. 

19. Following my discussion with Chairman Seidman, I elected to 

walk through the Corcoran Art Gallery (across the street from the 
FDIC) to reflect on the information Chairman Seidman reported to 
me about his conversation with Director Ryan, and Director Ryan's 
decision to initiate an investigation. I concluded that, under 
the circumstances, I should report this matter to the FDIC 
Inspector General and to Hoyle Robinson, the FDIC Executive 
Secretary and Ethics Officer. Although I was and remain 
satisfied that my version of the conversation with Director Ryan 
and its purpose differs substantially from that of Director Ryan, 
I was also persuaded that my failure to report this on my own 
initiative and the passage of time could raise questions by 
others . 1 

20. Following' my reflections at the Corcoran, I stopped Chairman 
Seidman in the hallway outside his office (he was on his way to a 
2:00 p.m. meeting) on January 3, 1991. I told him I was 
satisfied that my conversation with Director Ryan was proper, and 
that I wished to report this matter to the FDIC Inspector General 
and Ethics Officer. Chairman Seidman suggested that we "sleep on 
it," and discuss it the next day, January 4, 1991. 

21. On January 4, 1991, I was required to be in New York for 
meetings with outside counsel on a unrelated matter. I returned 
to Washington and to my office about 8:30 p.m. that evening to 
review my mail and telephone messages. Among the telephone 
messages was a note of the scheduled meeting with Messrs. Lillis 
and Curran for January 7, 1991. I was scheduled to return to New 
York on Saturday, January 5, 1991, to continue the conversations 
with outside counsel on the unrelated matter. I left for New York 
the following morning on an early shuttle flight and .learned, by 
telephone call from Mr. Jones while there, that an emergency 
meeting of the FDIC Board of Directors was scheduled for 

4:00 p.m. or 4:30 p.m. that afternoon. I attended that meeting 
which lasted until approximately 6:15 p.m. 

22. Because I had not had an earlier opportunity to discuss with 
Chairman Seidman his previous suggestion that we revisit the call 
from Director Ryan, I met with Chairman Seidman in his office 
following the January 5, 1991 board meeting at about 6:45 p.m. 
that evening. I told Chairman Seidman I was still satisfied my 
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report to Director Ryan vae entirely proper and that X wished to 
report this natter to Bob Hoffman, the FDXC Inspector General, 
and to Hoyle Robinson, our Ethics Officer. Chairman Seidman 
indicated he had committed to representatives of the Treasury 
Inspector General's Office that he would not involve others in 
this investigation, but that he would not prevent me from 
reporting it. to others as X thought appropriate. 

23. Following my conversation with Chairman Seidman on Saturday, 
January 5, 1991, X called Robert Hoffman, the FDXC Inspector 
General, at his residence sometime, between 7:30 p.m. and 8:30 
p.m., and provided to him an overview of my conversations with 
Mr. Gray, Director Ryan and Chairman Seidman. X told Mr. Hoffman 
that X would be pleased to meet with him and representatives of 
his office to discuss the matter further, and that he was 
welcomed to call me Monday morning, January 7, 1991, tQ schedule 
a meeting for that purpose. 

24. On Sunday, January 6, 1991, before a second emergency board 
meeting scheduled for 2:00 p.m. that afternoon, as pre-arranged 
by telephone call to Hoyle Robinson the preceding Saturday 
evening while he was at home, I met with Mr. Robinson in my 
office at about 1:00 p.m. to review with him the substance of my 
conversations with Mr. Gray, Director Ryan and Chairman Seidman. 

I spoke with Mr. Robinson from extensive notes X had 
reconstructed of the various conversations to refresh my 
recollection, and offered to provide him with any additional 
information that he required, as the FDIC's Ethics Officer or 
otherwise. 

25. On Monday, January 7, 1991, I met in my office at 2:30 p.m. 
with Messrs. Lillis and Curran and with Ms. Ryals, to review this 
matter. That meeting lasted about one hour. (The office was 
reasonably quiet because Federal Government offices had been 
closed since about 1:00 p.m. because of weather conditions, 
including snow, accumulation. ) I reported- to Messrs. Lillis and 
Curran and to Ms. Ryals everything I could recall about the 
various telephone conversations and discussions concerning 

Mr. Gray's initial inquiry, and about my reports of those 
discussions to Chairman Seidman and to Director Ryan. 

26. As previously indicated, I had recused myself from 
consideration by the FDIC or RTC of any matters relating to 
Silverado and the decision by this agency to bring suit against 
Neil Bush and others, because my former law firm, I believed, 
represented the former chairman of Silverado. To my knowledge, my 
former law firm has never represented Silverado as an entity or 
any other individual involved with it. I do not know who 
represents Neil Bush, nor have I discussed this matter at all 
with anyone purporting to represent or advise Neil Bush, either 
with respect to the OTS inquiry or the now pending civil 
lawsuit initiated against him by this agency. 
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27. Subsequent to my recusal from any decisions involving 
Silverado by this agency, Z was advised (and Hoyle Robinson 
confirmed) that my former firm no longer represents the former 
chairman of Silverado and that, "technically," I no longer need 
to recuse myself. However, I have concluded to treat myself as 
recused to avoid any appearance of impropriety. I severed all 
relationships, including economic relationships, with my former 
law firm on June 1, 1990, in advance of becoming General Counsel 
of the FDIC on June 4, 1990. Since then, I have received no 
compensation whatsoever from that firm (although, as previously 
arranged with the FDIC Ethics Office, I received a return of a 
pension fund) . I will stay recused from any matter involving 
Silverado for a "cooling off period" of about two years. In 
addition, I wish to stay recused to avoid the prospect of 
embarrassment to Chairman Seidman, Director Ryan or this agency, 
and to avoid putting them in a potentially awkward position 
concerning that matter. 

28. As I advised Messrs. Lillis and Curran, I remain somewhat 
puzzled by Director Ryan's accusations. As General Counsel of 
both the FDIC and the RTC, I assume a responsibility to report 
all relevant information which could potentially affect those 
entities to our Directors and to Senior Executive Officers. This 
produces a kind of tension between the responsibility to report : 
information on the one hand, and concerns about sharing 
information with our two SX officio directors, Messrs. Ryan and 
Clarke from separate and independent regulatory agencies, on the 
other hand. However, my conversation with Mr. Gray related to 
Director Ryan by name, involved a matter in which his agency was 
involved, came up during a telephone conversation with Mr. Gray 
involving another matter (the tenure opinion about which Director 
Ryan was aware) , and, it seemed to me, was consistent with 
Director Ryan's strongly held views previously expressed to me 
about the need for inter-agency information, cooperation and 
coordination. In fact, in an earlier unrelated conversation with 
Director Ryan's Chief Counsel, Harris Weinstein, Mr. Weinstein 
specifically encouraged me to communicate more directly with 
Director Ryan. 

29. On reflection, however, I may have been somewhat naive not 
to perceive the possibility that Director Ryan would- consider my 
conversation with him to be inappropriate, and did not adequately 
factor into my thinking that the information reported to him by 
me could place Director Ryan in an awkward position. I am 
satisfied, nevertheless, that no information of substance or 
relevance, or relating to the merits of the OTS administrative 
matter involving Neil Bush, was discussed with Director Ryan. In 
fact, I do not know what the merits of that matter involve. 
Instead, my intent only was to disclose to Director Ryan, a 
lawyer himself, the procedural legal issues and alternatives I 
had reviewed with Mr. Gray. 
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30. Clearly, the conversation with Director Ryan was not a "good 
conversation* and his expressed concerns will cause me to pause 
before I report information to him in the future. On the other 
hand, I undoubtedly will elect to inform Chairman Seidman of all 
important information Z acquire as General Counsel of the FDIC 
and RTC, because I believe that information, for the most part, 
is made available to me in my institutional capacity and, 
therefore, should be available to him as Chairman. 

31. I have also concluded from this experience that when asked 
about the Bush/Silverado matter in the future, I will respond, as 
I have in the past, that Z cannot and will not discuss that 
matter because Z am recused, or perhaps more pointedly, because I 
know nothing of substance about that matter. 

32. At no time did Z intend or attempt to influence the process 
of the OTS administrative matter involving Neil Bush or 
Silverado, nor did I intend or attempt to influence Director Ryan 
personally about the OTS proceeding in any way. The sole purpose 
of my telephone conversation with Director Ryan was not to 
discuss the merits of the OTS administrative matter, but rather 
to disclose to, him the procedural alternatives and procedural 
legal issues that Z had relayed to Mr. Gray during my 
conversation with Mr. Gray. Though Z remain concerned with 
Director's Ryan's conclusions drawn from our conversation, 
because Z respect his judgment and sense of integrity, Z am 
equally persuaded there are lessons to be learned from these 
circumstances on both sides. 

33. I have discussed this matter with no one else but my wife, 
with whom Z generally review items of interest that occur during 
my normal workday. 

34. I have not maintained any handwritten notes or other 
documents relating to my conversations with Chairman Seidman, 
Director Ryan, Mr. Gray or others concerning this matter, except 
copies of the phone memos which are attached to this affidavit. 

35. I am prepared to discuss this matter with such other as 
representatives of the Office of Inspector General of the 
Treasury Department may request or instruct, and I have so 
advised Messrs. Lillis and Curran. Otherwise, I do not intend to 
discuss this matter with anyone else. 
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X, Alfred J. T. ivmtr hava raad tha foragoing affidavit 
consisting of pagas, and baliava tha affidavit is trua, 

accurata and corract to tha bast of ny knovladga and baliaf. X 
hava signad this affidavit in tha praaanea of two vitnassas and 
hava initialad aach paga of this affidavit. 



Paga ^ of 4 Pagas 
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Date of Transcription 


Alfred J. T. Byrne 
General Counsel 

Federal Deposit Znsuranee Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D.C. 20420 


On April 5, 1991, Alfred J. T. Byrne, was re- interviewed by 
Carolyn R. Ryals, Assistant Inspector General for Investigations 
(AIGI) , Office of Inspector General (OIG) , FDIC; Francis w. 
Curran, Regional Inspector General for Investigations (RIGI) , 
OIG, Department of Treasury (DOT) ; and Michael R. Lombardi, 
Manager, Investigations Operations Branch, OIG, FDIC. Byrne 
provided the additional information regarding a telephone 
conversation ba made on December 20, 1990, to Timothy Ryan, 
Director, Office of Thrift Supervision (OTS) . Byrne was shown a 
transcript of local telephone calls which were made from his 
personal telephone (202-898-3680) and those of his secretary 
(202-898-3703/4), which is attached. 

Byrne stated that his secretary frequently places all his 
telephone calls for him. However, when he calls any Directors, 
he usually places them. It was explained to Byrne that the 
following calls were placed from either his office telephone or 


that of his secretary's, as 

shown on the attached 

reports : 


Ext. 

Time 

Duration 

Number 

Party 

12/17/90 

3704 

11:29 

1:18 j&in. 

456-1414 

White House 

12/18/90 

3680 

15:25 

3:12 min. 

906-6280 

Ryan 

12/19/90 

3680 

11:51 

5:48 min. 

906-6268 

Weinstein 

12/20/90 

3704 

12:24 

8:42 min. 

456-2632 

Gray 

12/20/90 

3704 

15:01 

5:24 min. 

456-2632 

Gray 

12/20/90 

3680 

15:07 

6:24 min. 

906-6280 

Ryan 

Date Interviews 

d 04/05/91 

Time: 11: 

00AM Place: Wash. D.C 







By: F. Curran, 

RIGI, OIG 

Dictated: 

04/08/91 



Also Present: C. Ryals, Case Number: I-NE-91-002 

AIGI, OIG, FDIC? 

M. Lombardi, OIG, FDIC 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is cade available only on a need to know basis. 
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Additionally, Byrna was ramindad that tha Talaphona Mamo'a which 
ha praviously £umishad identify two talaphona calls mada to him 
from C. Boydan Gray: 

Data Tima Party Number 


12/20/90 09:55AM 

12/20/90 12:20PM 


Boydan Gray 
Boydan Gray 


456-6611 

456-2632 


After review, it was pointed out to Byrna that his praviously 
submitted affidavit did not agree with tha abova mentioned 
information. As evidence abova, Byrna mada a talaphona to the 
White House on December 17, 1990, and than did not call Gray back 
until 12:24pm on December 20,1990, after Gray had mada two 
earlier calls that day. Byrna was unable to explain tha variance 
in the telephone calls, but ha stated emphatically that ha 
initiated the first call to Gray, at tha behest of William 
Seidman, Chairman, FDIC, rather than Gray making the first call. 
Byrne reiterated that the fact that Seidman wanted him to contact 
the White House to tell of the legal opinion regarding his 
(Seidman' s) tenure issue. Again, Byrne stated that any 
suggestion that Gray made the first call is patently incorrect. 


Byrne said that it was conceivable that his first call to Gray 
was on December 17,1990. The report regarding the tenure issue 
was made public on December 12 or 13, 1990. Byrne said that he 
remembered talking to Hoyle Robinson, Ethics Officers, FDIC, on 
either December 13 or 14, 1990. Byrne said he then had copies of 
the report hand delivered to the FDIC Directors or their 
Deputies. Byrne said that on December 14, 1990 he met with 
William Barr, Department of Justice, to discuss the tenure 
matter. Consequently, Byrne said that it is conceivable that he 
first opportunity to call Gray was on. December 17, 1990. As 
discussed previously, Byrne believed that the December 17 would 
be consistent with the timing of everything else. Byrne said 
that he is not trying to overly rationalize the sequence of dates 
but only provide of what he believes to be an explanation as to 
the timing of the telephone calls. Byrne stated however that he 
does not have specific recollection of all of the dates and times 
involving his conversations with Gray. Byrne said that it is 
consistent that the first call is December 17 and not consistent 
with his previously submitted affidavit. 

Byrne added that he is not surprised that Gray did not call him 
back immediately because Gray is in an important and a very 
demanding position. Byrne stated that on the first occasion, 

Gray did not know why he (Byrne) was calling. In fact, Byrne 
specifically recalls telling Gray that: "... this is why I'm 
calling." Byrne stated that Gray had no reason to call him. 

Byrne said that his affidavit is clear that he has spoken with 
Gray on very few occasions. Byrne said that he has never called 
Gray from his home. 
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Byrne stated that ha initiatad tha call on Daeaabar 17, 1990, but 
ha vaa unabla to talk with Gray. But Gray said again that ha 
callad first* Byrna statad that ha remembers speaking with Gray 
tvica ragarding tha Bush/S ilvarado matter. Byrna said that it 
was not a situation vhara ha attempted to spaak with Gray and 
laft multiple messages to ratum his call. Additionally, Gray 
did not call savaral tinas laaving massagas in an attampt to 
spaak with Byrna. 

Byrna said that ha doas not maintain a log of all out going 
talaphona calls. Aftar reviewing his calandar for Dacambar 17, 
Thara ara no indications of any spacific maating with Gray. 

After raviawing all of incoming Talaphona Memo's for tha month of 
Dacambar 1990, tha first incoming call from Gray was on tha 
Dacambar 20, and tha next ona is also on tha 20th. 

Byrna said that it is also conceivabla for him to hava either 
spokan with Ryan bafora or aftar his convarsation with Gray. 

Byrna said that ha was not troublad by his lack of spacific 
recollaction of tha timing of tha talaphona calls. Byrna statad 
that it is obvious that tha sequence occurred earlier. 

Byrna statad that ha generally doas not gat on tha calandar whan 
maating with Seidman, but usually goes to Seidman's office and is- 
allowed to talk with him without an appointment, especially at 
tha and of tha day. 

Byrna statad that ha has not discussed this matter with either 
Gray, Nail Bush or Bush's attorneys. Byrna also said that ha has 
not discussed tha Bush/S ilvarado matter with Karris Weinstein, 
and ha continues to considered himself recused from any 
1 involvement. 
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DEFJUWKEET 07 T8S TREMURT 
OFFICE OF XH8FECTOR GENERAL 
OFFICE OF XHVESTXGATX0E8 


zitoaiin: jlu im 

Date of Transcription 


C. Boydon Gray 

Spacial Counsal to tha Prasidant 
Whita Housa 
Washington, D.C. 


on January 14, 1991, c. Boydan Gray was intarviawad by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations, and 
Francis W. Curran, Regional Inspector General for Investigations, 
who identified themselves as representatives of the Office of 
Inspector General (OIG) , Department of Treasury; and Carolyn R. 
Ryals, who is the Assistant Inspector General for Investigations, 
OIG, Federal Deposit Insurance Corporation (FDIC) . Also present 
during the interview was Gregory Weldon, Staff Attorney, White 
House. Gray' provided the following information regarding his 
telephone conversations with A1 Byrne, General Counsel, FDIC, 
regarding Neil Bush (President Bush's son): 

Gray said that he received a telephone call from Al Byrne, but was 
unable to recall its primary purpose. Gray was also unsure as to 
the exact date of the telephone calls with Byrne, but estimated 
that they occurred 5 to 6 days before Christmas (1990) . Gray 
stated that at the end of the conversation, he took the opportunity 
to ask Byrne a procedural question regarding a pending matter in 
the office of Thrift Supervision (OTS) concerning Neil Bush (the 
President's son). Gray asked Byrne if there is a _way_to bypass 
Timothy Ryan, Director, OTS, in favor of a Federal district court, 
since he is a Presidential appointee. According to Gray, Byrne 
initially explained the administrative procedures and the appeal 
process, as he knew them. Byrne said that he wanted to think 
further about the question, and he would call Gray back later. 


Date Interviewed: 

By: F. Cu&aft, RIGI, OIG Dictated: 01/15/91 

Also Presea^rV. Lillis, .Case Number: I-IN-91-000 

DAIGI, OIG (T^ear^V^/ ^alyls, AIGX, FDIC, OIG 

No portion of this report may be reproduced without the written 
authorization of the Inspector General or designee. This report 
is made available only on a need to know basis. 


01/14/91 Times 5:30 fM. Place: Wash. D.C. 
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Byme called Gray back latar that same day and basically explained 
that administrative remedies needed to be exhausted before any 
action could* be initiated in any Federal court* Zn other words, 
Ryan could not be bypassed, and the Neil Bush matter transferred 
to another court without first exhausting all administrative 
remedies* Gray believed that the OTS procedures were much like 
those which he experienced in environmental law* Gray indicated 
that Byrne then asked him if this was something Gray would Byrne 
to raised with OTS* According to Gray, Byrne said that there might 
be a way that he could ask the question without leaving any 
fingerprints* Gray said that these were not Byrne's actual words, 
but reflect Byrne's word to voluntarily pass the question on to 
representatives of OTS, in a covert manner* Gray stated that he 
declined Byrne's assistance in this matter any further, and said 
that this is something which he would not want to communicate to 
Ryan or anyone from OTS* Gray stated that at no time did he 
direct, suggest or hint that Byrne call OTS or Ryan's office, 
regarding the question of bypassing Ryan in favor of a Federal 
court. Gray said that at that point he considered the matter to 
be a dead issue. ; 

} 

Gray explained that his intent in asking Byrne whether Ryan could 
be bypassed in favor of a Federal court, was to get free legal 
advice from the chief attorney of FDZC, a regulatory agency similar 
to OTS. Gray indicated that he inquired of the procedures, in case 
he would be asked to advise someone as to his opinion. Gray said 
that he felt comfortable discussing the matter with a FOIC 
representative, because the FDIC is not an Executive agency, and 
is independent of the Bush Administration* 

Gray stated that he was asking a procedural question; that is, how 
would a case such as Neil Bush's sit procedurally? He said that 
previously, while in law practice, he specialized in environmental 
law, and he was interested in discussing the Neil Bush matter with * 
someone who had experience in banking regulations and procedures, 
such as Byrne. Gray said that he was not familiar with the 
procedures, and that is the reason he initiated an inquiry to 
Byrne. Gray said that he doubted that he would . normally have 
called Byrne at all with a question such as this. He stated that 
if it had not been for the fact that he was talking to Byrne on 
another matter, he would not have even thought to have raised the 
question to Byrne. 

Gray said he was not aware until this interview that Byrne had 
contacted Ryan regarding the Neil Bush matter. Gray stated that 
he had not talked with Byrne or anyone else* Subsequent to his 
last conversation with Byrne, Byrne said there were no way to 
transfer the Neil Bush matter to a court. Gray was not aware, and 
was extremely surprised, that Byrne had discussed the issue with 
Ryan. He said that it was not a good thing for Byrne to have done. 
Gray stated that he did not consider calling OTS himself, because 
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he believed that it vould ba inappropriata. In fact. Gray statad 
that tha last thing ha vould do is call OTS. Gray said that 
Byma's talaphona call to Ryan, regarding tha Nail Bush matter, 
disturbed him; and ha said it was a vary dangerous thing for Byrne 
to have dona. 

Gray statad that ha had not talked to Ryan regarding Byrne's 
talaphona calls between Ryan and Byrne, or Gray and Byrne. Gray 
said that ha never seas Ryan socially or professionally. Gray said 
that ha has no reason to talk with Ryan, especially if the subject 
involved Neil Bush. 

Gray also said that he did not discuss this matter with anyone else 
whatsoever, to include the Department of the Treasury and FDIC. 

Gray stated that he did not retain any notes of his conversations 
with Byrne, nor any other documentation. He said that his staff 
maintains a telephone log which identifies with whom he has had 
conversations* if it should be needed. 

Gray did not provide any further information. 
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DZnBSKU* OF TSWOn 
omct OF ZHSFSCTO* GIMIRAL 

OFFZCB OF IHVBSTIGATXOWS 


Date of Transcription 


Douglas H. Jonas 
Sanior Daputy Ganaral Counsal 
Fadaral Daposit Insuranca Corporation (FDIC) 
550 Savantaanth Street, N.W. 
Washington, D.C. 20249 


On February 7, 1991, Douglas H. Jonas was interviewed by Francis 
W. Curran, Regional Inspector Ganaral for Investigations, 
Northeastern Region, who identified himself as a representative 
of the Office of Inspector General (OIG) , Department of Treasury; 
and Carolyn R. Ryals, Assistant Inspector General for 
Investigations, FDIC. Jones provided the following information, 
of his discussions with Alfred J. T. Byrne, General Counsel, ; 
FDIC, regarding recent telephone conversations which Byrne had * 
with C. Boyden Gray, Special Counsel to the President: 

Jones stated that in early to mid December 1990, he met with 
Byrne to discuss a telephone conversation which Byrne had with C. 
Boyden Gray. Jones said that Byrne told him that during his 
conversation with Gray, he began by reporting the tenure issue 
involving L. William Seidman, Chairman, FDIC. Jones explained 
that Byrne had retained the services of outside counsel who 
prepared a legal opinion regarding Seidman' s tenure issue. 
According to Jones, Byrne said that he told Gray that he had sent 
this opinion to representatives of. either the White House and/or 
the Department of Justice, to ascertain their views. Byrne told 
Jones that Gray did not discuss the legal opinion in much detail * 
during their initial telephone conversation. 

According to Jones, Byrne told him that after the discussion 
regarding Seidman 's tenure issue, his conversation with Gray 
diverted to an administrative matter regarding Silverado Banking 


Date InteryiM^di^02/07/91 Time: 9:00 A.N. Place: Wash. DC 

By: F. CufWn, RXGZ, OIG Dictated: 02/07/91 

Also Present: C. Ryals, case Humber: I-NE-91-002 

AIGI, OIG, FDIC 


Mo portion of this report may be reproduced without the written 
authorisation of the Inspector General or his designee. This 
report is made available only on a need to know basis. 
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(Silveradojh currently being adjudicated at the Office of Thrift 
SupervisionfOTS} . Jones stated that Gray asked Byrne if he had 
any ideas whether any procedures exist where OTS could move the 
pending administrative action involving Silverado from OTS to the 
courts. Byrne told Jones that Gray was seeking a legal opinion 
and any thoughts on the matter which he might have. According to 
Jones, Gray asked Byrne if there were any other options available 
which would make this transfer possible. Byrne told Jones that 
Ryan was in a conflict situation with having to make the decision 
on the administrative matter regarding Silverado, as well as 
being a political appointee. According to Jones, Byrne told Gray 
that unlike FDIC, Timothy Ryan was the only Director of OTS and 
therefore he did not believe that Ryan could recuse himself from 
the decision making. Jones stated that Byrne told Gray that he 
would research it further and call him back. 

Byrne then asked Jones if he had any ideas of how could the 
administrative matter be moved out of OTS, so that Ryan was not 
in the position to have to make a decision. Jones told Byrne 
that it was conceivable that the OTS administrative matter could 
be taken to a court of law. Jones said that he discussed with { 
Byrne the various options how this could be accomplished. Jone* 
said that he suggested that possibly the decision could be 
delegated down to a subordinate of Ryan's within OTS. Byrne told 
Jones that it was an issue in which they normally did not get 
involved. Byrne finally asked Jones to think about it further 
and instructed him that if he had any additional thoughts on the 
matter to get back with him. According to Jones, his 
conversation with Byrne addressing Gray's issues lasted 
approximately thirty minutes. 

Jones stated that he did not recall any mention of Ryan during 
his discussion with Byrne. According to Jones, Byrne did not say 
whether Gray suggested that he (Byrne) contact Ryan or anyone 
else regarding the question which Gray had posed. Jones stated 
that Byrne did not indicate whether he planned to contact Ryan on 
the matter. Jones also stated that he had no reason to believe 
that Gray wanted Byrne to call Ryan. 

Jones stated that Byrne may have discussed further with him his 
initial telephone conversation involving Gray on one other 
occasion. Jones does not recall discussing anything of 
substance on that occasion. Additionally, Jones stated that 
Byrne may have told him that he called Gray back with an answer 
to his question, but he does not recall for sure. 

Jones stated that he understood that Byrne's conversation with 
Gray focused on procedures, and was not a discussion of the 
substantive facts and circumstances surrounding the 
administrative matter involving Silverado pending at OTS. 
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Jonas said that tha first tins ha knew of Byrne's call to Ryan to 
discuss Gray's question was after Byrne had made the call. Byrne 
told Jones that Ryan had contacted Seidman and complained about 
the conversation which he previously had with Ryan regarding the 
Silverado matter. Jones stated that Byrne was concerned and was 
not sure what he should do regarding Ryan's complaint. Jones 
said that Byrne ashed him for his advice. Jones suggested that 
Byrne refer the matter to both the FDZC Ethics Officer and 
Inspector General for their information and action. Byrne asked 
Jones whether he should step down. Jones told him that it was 
too premature. Jones said that Byrne should let the 
investigation be completed and allow everything else to take its 
normal course. 

Jones said that he was aware that Byrne was recused from taking 
part in any matter involving Silverado. Jones explained that 
when Byrne first was appointed FDIC General Counsel, he provided 
a list of clients which Byrne's former law firm had or was 
currently representing. Jones stated that he remembered 
reviewing the ,list and Silverado was on it. Consequently, Jones 
was aware that Byrne was recused from any activities involving 
Silverado. Jones also stated that at approximately the same time 
as Byrne's appointment, the FDIC Was considering and later sued ; 
the former officers and directors of Silverado and a law firm 
representing it. Jones said that to his knowledge Byrne was not 
involved with the initial evaluation of the FDIC civil suit due 
to his recusal. Jones pointed out that Byrne took office in 
early June 1990 and the civil action was filed in September 1990. 

Jones said that he later became somewhat confused as to the 
status of Byrne's recusal. . Jones said that at some point 
following FDIC's filing of the civil suit against Silverado, 
probably in late Fatl (1990)-, before Byrne's conversation with 
Gray, Byrne told Jones that his former firm no longer represented 
Silverado or anyone connected with it. Consequently, Byrne did 
not believe that he should be considered recused any longer. 

Jones stated that no formal letter or notification was prepared 
advising anyone at FDIC of the change in Byrne's status. 

However, ta the best of his knowledge, Jones said that Byrne has 
not been involved in FDIC's suit against Silverado. Jones stated 
that he himself also has not been involved in the civil action 
because he has a different area of responsibility. According to 
Jones, FDIQ attorneys John Thomas and Mark Rosen have been 
primarily responsible for handling the suit for the agency. 

Jones stated that he has not really considered the questions as 
to how long Byrne should be recused or whether he should be 
recused any longer. Jones stated that he defined recusal to mean 
that an individual could not participate in any matter which was 
being addressed by the agency where that person was employed. 
According to Jones, while Byrne was with his former law firm, he 
did not have any real involvement with Silverado or any of its 
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officers* Jftnt stated that up until now ha had not considarad 
talking to BOyla Robinson, tha FDZC Ethics Officar, ragardin 
Byrna 9 s naadr for continuad racusal on matters concerning 
Silverado. 

Jones stated that since tha question regarding Silverado raised 
by Gray involved another agency, ha did not believe Byrne's 
discussion with Gray was inappropriate. Jonas said that in his 
opinion Byrna was providing advice, and nothing substantive was 
discussed regarding tha OTS Silverado matter. Jonas said that 
Byrna was asked a question of lav and ha provided legal advice on 
banking lavs. Jonas stated that there are times vhan ha is 
called and asked to provide Information regarding agency lavs and 
regulations to lavyers and others, and Gray's question to Byrne 
was similar to one of those instances. Jones stated that at the 
time he discussed Gray's question to Byrne, it did not occur to 
him that it was a problem. Additionally, Jones stated that he 
did not believe Byrne's call with Gray even had an appearance of 
impropriety because again it vas another agency's matter and not 
FDIC's. Jones said that he could be mistaken but he did not see 
hov Byrne's call to Ryan affects anything. Byrne is not counsel 
for OTS, nor vas he acting as a representative for Silverado, in 
any stretch of the imagination. Jones believed that Byrne vas * 
merely taking the opportunity to pass on information to Ryan. 
Jones stated that Byrne is a very aggressive and involved 
individual, vho alvays offers assistance and information vherever 
possible. 

With regard to the question of did Byrne attempt to make an ex 
parte contact and influence Ryan, Byrne is not included in the 
decision making of Silverado, and it is stretching the facts to 
conclude that Byrne vas acting as some type of representative for 
Silverado vhen calling Ryan. 

Jones stated that he has not discussed this matter with anyone 
else other than Byrne. Jones also stated that Byrne previously 
considered having Jones be included during the OIG interview of 
him, but later decided against it because he did not vant to put 
Jones in the middle of a difficult situation. However, according 
to Jones, Byrne advised him that the OIG may ask to* talk with 
him. 
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July 26, 1990 


MEMORANDUM TOS* Hoyle L. 

_ Executive 

FROM: Alfred J. T. 

General 

SUBJECT: Recusal 


This vill confirm my sarlisr instructions and decision 
( communicated orally and informally before Z arrived and shortly 
after ay arrival on June 4, 1990) that Z have recused myself fron 
all decisions concerning Silverado. 

The reason for this recusal is that ay former lav firm. Dechert 
Price 6 Rhoads, was (and, Z believe, is still) involved in the 
representation of one or more directors of Silverado (Mr. Wise, Z 
think) • Z never personally participated in any aspect of that 
representation • 1 

As a consequence, Z have been "walled off" from all substantive 
and procedural discussions relating in any way to matters or 
decisions concerning Silverado. 



cc: Chairman L. William Seidman 

Douglas H. Jones 
iterk X. Rosen 
t/Katherine A. Corigliano 


£ 
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defartmeht of treasury 

OFFICE OF XH8FECT0R GEEBRAX* 
OFFICE OF IHVE8TIGATX0H8 


aggm isu 1 221 

Date of Transcription 


Alfred J. T. Byrne 
General Counsel 

Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D. C. 20429 


On January 25, 1991, Alfred Byrne was re-contacted by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations, and 
Francis W. Curran, Regional Inspector General for Investigations, 
both representatives of the Office of Inspector General, Department 
of Treasury; and Carolyn R. Ryals, Assistant Inspector General for 
Investigations, OIG, FDIC. Byrne returned the draft of his 
affidavit vitfi corrections identified on it, so that the changes 
could be made. Byrne also provided the following additional 
information regarding his telephone conversation on December 20, 
1990, with Timothy Ryan, Director, Office of Thrift Supervisions 

Byrne confirmed that a reason that he * called Ryan on the above . 
mentioned date was to discuss the tenure issue concerning L. 
william Seidman, Chairman, FDIC. Byrne stated that he discussed 
the tenure matter for approximately one minute out of a twenty 
minute conversation. In fact, Byrne stated that Ryan said that 
this matter would probably go as high as the President. Byrne said 
that he discussed the tenure issue in his affidavit. 

Byrne also said that the following sentence, located in paragraph 
no. 9 is correct as written: "Mr. Gray [Special Counsel to the 
President] neither encouraged or condoned nor objected to that 
offer [to pass the substance of their conversations to Ryan or 
Harris Weinstein, Chief Counsel, OTS]. 1 ' 


Date Int^cj^i^ed: 01/25/91 

By: F. CurraSn, RIGI, OIG 

Also Pres a^v&iLs, 

DAiGi,NarG? c. Ryals, aigi 


Time: 12:15 PM Place: Wash. D.C. 

Dictation: 01/25/91 

Case Number: I-NE-91-002 
, FDIC 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is for official use only and is made available only on a 
need to Know basis. 
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Bymr additionally: stated that hs did not say or suggest to Gray 
that hs- (Byrne)- could surreptitiously, quietly or circuitously* 
contact Ryanror anyone else tram OTS regarding the possible recusal 
by Ryan of the Keil Bush natter in favor of the courts. 

Byrne was instructed that the corrections to his affidavit would 
conpleted immediately, and the stateasnt will be returned to him 
for execution. 
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department or thb treasure 
orrzcB or inspector general 
orrzcE or investigations 


iaasuauzijL im 

Date of Transcription 


L. William Seidman 
Chairman 

Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D.C. 20429 


On January 4, 1991, L. William Seidman was interviewed by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations, and 
Francis w. Curran, Regional Inspector General for Investigations, 
Northeastern Region, who identified themselves as representatives 
of the Office of Inspector General (OIG) , . Department of the 
Treasury. Also present during the interview was Jacqueiine Pace, 
Special Counsel to the Chairman, FDIC. Seidman provided the 
following information regarding a telephone conversation on 
December 20, 1990, between Alfred T. Byrne, General Counsel, FDIC, 
and Timothy Ryan, Director, Office of Thrift Supervision (OTS) . 

Seidman stated that he met with Ryan early on Thursday, January 3, 
1991, and he was very upset as a result of a telephone conversation 
which he had previously with Byrne. Seidman said that Ryan wanted 
to make him aware of the conversation and his feelings about it. 
According to Seidman, Ryan told him that Byrne suggested during the 
telephone conversation that Ryan recuse or eliminate himself from 
the Neil Bush suite pending in OTS, so that it could be moved out 
of the agency and into the courts. Seidman said that Ryan stated 
that Byrne's call was inappropriate, and he asked the Treasury OIG. 
to investigate. 

Seidman said that he was surprised of Byrne's call to Ryan 
regarding Neil Bush because of an earlier conversation which he 
had with Byrne. Seidman stated that Byrne told him that Gray had 
spoken to Byrne about the Neil Bush matter. According to Seidman, 

Date Interviewed: 01/04/91 Time: 1:30 PM Place: Wash. D.C. 

By: F. Curran, RIGI, OIG Dictated: 01/08/91 

Also Present: Case Number: I-NE-91-002 

DAIGI, OIG 

No portion of this report may be reproduced without tjfre written 
authorization of the inspector General or his designee. This 
report is made available only on a need to know basis. 
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Gray had. returned a. telephone to Byrne in order to discuss an issue 
regarding. tha-lengtfc of Seidman* • tenure. By way of background, 
Seidmai* explained that he previously had instructed Byrne to 
initiate a call to Gray regarding the tenure issue; however, he did 
not recall when* it was. Seidaan said that Byrne was reporting back 
to him as to what Gray had said. Byrne told Seidman that at the 
end of his telephone conversation. Gray asked Byrne whether he had 
any ideas of how the recusal or elimination of Ryan in favor of the 
courts could be legally accomplished. Seidman said that he advised 
Byrne that he could talk with Gray about the Neil Bush issue, but 
Seidman also told Byrne that it was not their matter. Seidman 
further explained to Byrne that the Neil Bush issue was a good 
thing for them to stay out of. Seidman said that he was surprised 
of Byrne's call to Ryan because he told Byrne that it was not 
associated with FDIC or RTC. Seidman said that his conversation 
with Byrne regarding Gray's telephone call probably occurred on 
December 19 or 20, 1990, just before Christmas, and not the 21. 
Seidman said that his discussion with Byrne regarding the Neil Bush 
matter lasted approximately two minutes. Seidman said that he did 
not pay much attention to what Byrne was saying concerning the Bush 
issue because neither FDIC nor Resolution Trust Corporation (RTC) 
were involved, and they should not be. 

f 

Seidman stated that Byrne said that Gray brought up the Neil Bush 
matter in order to seek advice. * Seidman stated that the simple 
explanation for Gray's question was that Gray wanted information 
from Seidman 's counsel regarding how the recusal or elimination of 
Ryan could be done by a regulatory agency. Seidman explained that 
Byrne was General Counsel to both FDIC and RTC. Seidman was 
unaware of any official reason for Gray making his request for 
information. Seidman said that the Silverado Savings and Loan 
(Silverado) failed before 1988, and therefore was not under the 
auspices of RTC. Seidman stated that he has not spoken to Gray 
regarding his telephone conversation with Byrne. 

Seidman said that he was aware of Byrne's recusal from any matter 
regarding Silverado. Seidman stated that the recusal was entered 
into the minutes of a meeting of the FDIC Board of Directors. 
Seidman stated that it was on the record and if we ask the 
Secretary of the Corporation, a copy of the recusal would be 
provided,, or Pace would provide one. 

Seidman stated since his conversation with Ryan, he has discussed 
the matter with Byrne. Seidman said that he told Byrne on 
January 3 C 1991, of Ryan's concern with Byrne's telephone call to 
Ryan regarding Neil Bush. Seidman told Byrne that Ryan was 
unhappy; but Byrne did not say much. Seidman also told Byrne that 
he was surprised to have heard from Ryan. Seidman said that Byrne 
was expecting to hear from the OIG. 

Seidman said that no one else knows about Byrne's conversation with 
Ryan, other than Director Hope. However, Seidman said that this 
was a matter about which all the directors should be informed. 
Seidman said that he would defer talking about the matter with the 


6 3 8 7 



4104 


rest of the FOIC Board of Directors for the next few days, or at 
least until th* Executive Session. 

Seidnan stated that he has not discussed the Byrne\Ryan 
conversation with anyone else. Seidnan also said that he has not 
maintained any notes or records regarding this natter. 
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Date of Transcription 


L. William Seidman 
Chairman 

Fadaral Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.w. 
Washington, D.C. 20429 


On March 21, 1991, L. William Seidman was re-interviewed by Paul 
J, Lillis, Deputy Assistant Inspector General for Investigations 
( DAIGI ) , Office of Inspector General (0IG) , Department of 
Treasury (DOT) ; Carolyn R. Ryals, Assistant Inspector General for 
Investigations (AIGI) , 0IG, Federal Deposit Insurance Corporation 
(FDIC), and Francis w. Curran, Regional Inspector General for 
Investigations (RIGI) , OIG, DOT. Also present during the * 

interview was Jacqueline Pace, Special Counsel to the Chairman, ) 
FDIC. Seidman provided the following additional information 
regarding a telephone conversation on December 20, 1990, between 
Alfred J. T. Byrne, General Counsel, FDIC, and Timothy Ryan, 
Director, Office of Thrift Supervision (0TS) . Seidman was 
furnished the attached list of questions at the beginning in 
order to facilitate the interview. 

Seidman stated that his conversation with Byrne on December 20, 
1990, regarding Gray's call to Byrne on the Bush/Silverado matter 
lasted approximately one minute. Seidman said that he did not 
remember much about the one minute conversation . with Byrne, but 
he said that Ryan's name -never came up at “that particular time, 
to the best of his knowledge. Seidman stated that he did not 
inform Ryan that according to Byrne, Gray directed Byrne to 
discuss the Bush/Silverado matter with him Ryan. When asked if 
he instructed Byrne not to contact Ryan with regard to the 
Bush/ Silverado topic, Seidman again stated that the matter 
[calling Ryan} was never raised. 

Date Inte|^med^^03/21/91 Time: 2:25PM Place: Wash. D.c. 

By: F. Curran, ^tlGI, OIG Dictated: 04/02/91 

Also Prasant: P. Lillis, Casa Mualsar: I-NE-91-002 

DAIGI, OIG; C. Ryals 
AIGI, FDIC. 


No portion of thi* report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to know basis. 
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Seidnan alto* stated that Byrna did not inform him (Saidnan) that - 
ha was going 1 to call Ryan on tha tanura issua. Saidnan confirmed 
that ha instructad Byrna to contact tha White Housa ragarding tha 
lagal opinion ragarding tha tanura issua. 

Saidnan statad that ha was avara of Byrne's racusal from any 
activity involving Silvarado Banking, but Saidnan was unabla to 
commant about whathar Byrna considarad his discussion with Gray 
ragarding tha Bush/S ilvarado mattar to ba a conflict of intarast 
situation. Saidnan statad howavar that ha baliavad Gray's 
conversation with Byrna ragarding Bush/Silvarado mattar was 
stranga and could raisa questions. 

Seidnan stated that ha was not sura whan Gray's convarsation with 
Byrna ragarding tha Bush/Silverado nattar occurred. Seidnan said 
that he was aware that it happened sonatina prior to his 
conversation with Byrne on December 20, 1990. 

Seidnan stated that he has not recorded any telephone 
conversations with Ryan or anyone else ragarding this natter. 
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QUESTIONS FOR L. WILLIAM SEIDKAN 

As a result of your conversations with Byrna on December 
20, 1990, did Gray expect or direct Byrne to discuss the 
Bush/Silverado matter: 

(a) with anyone else? 

(b) with Harris Weinstein or anyone 

else at OTS? 

(c) with Timothy Ryan, Director, 

OTS? 

(d) with you (Seidman)? 

Did you (Seidman) specifically inform Ryan that according 
to Byrne, Gray directed ^ Byrne to discuss the 
Bush/Silverado matter with him (Ryan)? 

Did you (Seidman) specifically instruct Byrne not to 
contact Ryan with the Bush/Silverado matter? If so, why 
then did Byrne contact Ryan on the matter? 

Did Byrne tell you that he was going to call Ryan on the 
tenure issue? 

You (Seidman) were aware of Byrne's recusal from any 
involvement with Silverado Banking, were you not? 

Did Byrne consider his discussion with Gray regarding the 
Bush/Silverado matter to be a conflict of interest, 
especially in light of Byrne's recusal? If not, why not? 

Did you (Seidman) consider Gray'd conversation with Byrne 
regarding the Bush/Silverado matter to be a conflict of 
interest? 

You previously "stated that . .he [By*nej ‘could talk to 
Gray about the Bush/Silverado, but it was not our 
business." Did you realize that the telephone 
discussions already had taken place earlier that morning? 

Did you have any recordings of your telephone 
conversations with Ryan or anyone else regarding this 
matter? 
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April 1. 1991 

Date of Transcription 


Timothy Ryan 
Diractor 

Office of Thrift Supervision (OTS) 
1700 6 Street, N.W. 
Washington, D.C. 20552 
(202) 906-6280 


On March 27, 1991, Timothy Ryan was re- interviewed by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations 
(DAIGI) , Office of Inspector General (OIG) , Department of 
Treasury (DOT) ; Carolyn R. Ryals, Assistant Inspector General for 
Investigations (AIGI) , OIG, Federal Deposit Insurance Corporation 
(FDIC) ? and Francis W. Curran, Regional Inspector General for 
Investigations (RIGI) , OIG, DOT* Ryan provided additional 
information regarding his telephone conversation with Alfred J. t 
T. Byrne, General Counsel, FDIC, on December 20, 1990* 

Ryan was asked to confirm the accuracy of the following statement 
regarding his telephone conversation on January 3, 1991, with 
L. William Seidman, Chairman, FDIC, found in his (Ryan's) notes 
which were provided earlier: "Byrne told Seidman that Gray had 
asked him [Byrne] to contact me (Ryan) about moving the Bush case 
to a Federal district court for declaratory judgement." Ryan 
said that he prepared his notes as he was talking to Seidman and 
he believed- them to-be accurate. Ryan explained that at the time 
of their telephone conversation on January 37 199 l^’SeidA A Re- 
considered the Neil Bush/Silverado matter to be ended and 
therefore not an issue demanding his attention. Ryan said that 
Seidman is allowed to change his mind as to what he thought was 


Time: 1:30PM Place: Wash. D.C. 

Dictated: 04/01/91 

Case Number: I-NE-91-002 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to know basis. 


told him, if he so desires. 


Date Interviewed: 03/27/91 
s F. Curran, RIGI, 
s 


By 


Also Present: -4 ( 

DAIGI, OIG; CTHRyi 
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Ryan stated* that even though ha was not influsncsd by Byrne's 
telephone conversation on December 20, 1990, during which it was 
suggested that the Bush/ Silverado matter be moved to a Federal 
court, he emphatically requested that the investigation be 
completed before April 15, 1991. Ryan said that he is required 
to make a decision on the OTS administrative law judge's 
recommendation regarding Neil Bush and Silverado Banking by that 
date. Ryan said that even though he is able to extend that date, 
he is extremely hesitant to do so because it is not fair to all 
the parties concerned, including the Federal Government. Ryan 
further requested that the Department of Justice be asked to 
render its decision as soon as possible whether it intends to 
further investigate or prosecute anyone. Ryan said that he has 
already made his decision regarding the Bush/ Silverado matter and 
is in the process of finalizing his written response. Ryan 
believes that if he proceeds to advise everyone of his decision, 
he will be asked if anyone from the White House attempted to 
influence it. Ryan stated that it would difficult to answer such 
a question if the investigation into his telephone conversation 
with Byrne on December 20, 1990, was still ongoing. 

Ryan also stated that the above mentioned telephone conversation 
with Byrne lasted approximately five minutes. Ryan said that he 
continues to speak frequently with Byrne on various official 
issues, but he has not discussed the Bush/Silverado matter with 
Byrne since their telephone conversation on December 20, 1990. 

Ryan stated that even though he is a good friend of C. Boyden 
Gray, Counsel to the President, he has not met or spoken to Gray 
whatsoever in the last several months, other then passing him on 
the street and in the dining area at the White House. Ryan said 
that he has never discussed the Bush/Silverado matter with Gray. 
Ryan again explained that he does not discuss the pending 
Bush/Silverado matter.- with -anyone whatsoever, other then those on 
his immediate staff who are involved in the decision making. 
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DEPARTMENT OP TREASURY 
OFFICE OF INSPECTOR GENERAL 
OFFICE OF INVESTIGATIONS 


APRIL ILt-im 
Date of Transcription 


Office of the Chairman 
Federal Dapoait Insurance Corporation (FDIC) 

5S0 Seventeenth Street, N.W. 

Washington, O.c. 20429 

on April 5, 1991 ,L .✓was contactsd talaphonically by 

Carolyn R. Rya la. Assistant Inapactor Ganaral for Invaatigation 
(AIGI) , offica of Inspactor Ganaral, FDIC, and was asked to 
raviav tha calandar of L. William Saidman, Chairman, FDIC, and 
datarmina if Saidman had any appointmanta on Daeambar 20, 1990 : 
with Alfred J. T. Byrne, Ganaral Counsal, FDIC* Aftar ravi awing 
Saidman* a calandar, *, stated that thara vara no notations 

on Daeambar 2£, 1990 , maxes ting that Saidman had any maatinga 
with Byrna* \aaid that however this is not unusual 

bacausa Byrna frequently maata with Saidman vhanavar ha can slip 
in without making an appointmant* 

nothing furthar was discussad with^ 7C ~ it that tima. 


Kota: This raporting agant vaa not diractly party to tha actual 
talaphona convaraation between (J* * g c— 3and Ryala, but was 
prasant in Ryala' offica during tna call. Consaquantly, tha 
information idantifiad abova is as statad by Ryala following her 
talaphona conversation with/T . 

L Li \ "i J 


Data Interviewed! 04/04/91 Timas 11:40AM Plaeat Wash. D.C. 


By: c. Ryala, AIGI, OIG*,. 
FDIC. - 

Raporting Agents F. Curran, 
RIGI , OIG, Dept, of Trass 


Dictated: 04/16/91 
Casa Numbers I-NE-91-002 


No portion of this report may ba reproduce without tha written 
authorisation of the Inspector General or his designee* This 
report is made available only on a need to know basis. 
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Data of Transcription 


Timothy Ryan 
Director 

Office of Thrift Supervision (OTS) 
1700 G Street, N.W. 
Washington, D.C. 20552 
(202) 906-6280 


On January 3, 1991, Timothy Ryan was interviewed by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations, 
and Francis W. f Curran, Regional Inspector General for 
Investigations, Northeastern Region, who identified themselves as 
representatives of the Office of Inspector General (OIG) , 
Department of Treasury. Ryan provided the following information 
regarding his telephone conversation on December 20, 1990 with 
Alfred J. T. Byrne, General Counsel, Federal Home Insurance 
Corporation (FDIC) : 

At the beginning of the interview, Ryan furnished photocopies of 
three pages of notes (attached), dated December 20 and 21 1990, 
and January 3, 1991, which he prepared following telephone 
conversations with Byrne and L. William Seidman, Chairman of the 
Board of FDIC. Ryan said that the sequence of the information 
addressed in these notes is not the actual chronology of his 
telephone conversations with Byrne and Chairman Seidman. Ryan 
stated that he prepared the notes in order to recall accurately 
what was said to him by Byrne. Ryan utilized the notes during 
this interview to refresh his memory as to the substance of the 
telephone calls. 


Date Interviewed* 01/03/91 
By* F. Curran, 'RIGI, OIG 


Also Present 

DAIGI, 01 



Time: 5:30 PM Places Wash. DC 

Dictated: 01/08/91 

Case Number: I-NE-91-002 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to know basis. 
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Ryan said that ha frequently talks with Byrne. Byrne ia General 
Counsel to FDZC And tha Raaolution Truat Corporation (RTC) , and 
Ryan ia a member of tha Board of Diractora which auparviaaa thasa 
two agencies. Ryan atatad that hia aaaociation with Byrna ia 
strictly professional, and ha doaa not maat with Byrna in any 
social capacity. 

By way of background , Ryan s tat ad that ha has racantly racaivad 
an opinion from an OTS administrative lav judga recommending that 
Nail Bush (tha President's son) ba ordarad to caaaa and dasist of 
any furthar action as a officar of Silvarado Banking. Ryan 
statad that in hia official capacity as Diractor of OTS, ha will 
ba required to concur or sat aside tha judge's recommendation 
regarding tha Nail Bush\Silverado matter. Ryan also statad that 
ha does not discuss tha Nail Bush/S ilvar ado matter with anyone, 
and that many people are quite aware of his position in this 
regard. 

Ryan statad that on December 20, 1990 at approximately 3:00 p.m., 
ha racaivad a telephone call from Byrna. Ryan statad that at tha 
vary beginning' of their conversation, Byrna asked if their 
conversation could ba confidential. Ryan agreed to tha 
confidentiality because ha assumed that Byrna was calling to 
discuss another highly sensitive matter, tha Seidman tenure 
issue. Ryan statad that ha was not surprised that Byrna wanted 
to speak with hia confidentially because Ryan was expecting a 
call regarding tha Seidman tenure issue. 

However, according to Ryan, Byrna raised tha Nail Bush\Silverado 
matter rather than tha Seidman' s tenure issue. Byrna told Ryan 
that he (Byrne) and C. Boyden Gray, Special Counsel to tha 
President, had a discussion regarding tha possibility of OTS 
submitting tha Nail Bush matter to the Federal District Court in 
Denver, Colorado, on a declaratory judgement basis. Byrna 
suggested to Ryan that this was an appropriate method of 
resolution considering tha possible difficulties Ryan would face 
as a Bush appointee. Ryan statad that he was flabbergasted. 

Ryan statad that ha was in a state of shock that Byrne would 
discuss this particular subject with him. Ryan stated that he 
initially did not think that the Neil Bush\Silverado issue was 
what Byrna wanted to talk about. Ryan again told Byrne that this 
was not a subject which ha wanted to discuss with anyone. Ryan 
stated that ha told Byrna that he did not wish to talk about Neil 
Bush and Silverado any further. 

Ryan statad that Byrna continued by telling him that he should 
consider tha political ramifications. Byrna reminded Ryan that 
ha is reasonably dose with soma of tha people at tha White House 
as well as a personal friend of Gray's. Ryan said that Byrne 
initially spoke for approximately two minutes on tha subject 
before Ryan interrupted him. Ryan told Byrna that ha had no 
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intention o t~ sending the pending Neil Bush case to another person 
or forum for. decision. Ryan stated to Byrne that he would make 
the decision regarding Neil Bush and did not need any assistance. 
Ryan stated that he was confused and was unsure what Byrne was 
trying to do. 

Ryan stated that he asked Byrne if the idea to call Ryan 
regarding the suggestion on referral of the Neil Bush\Silverado 
matter was his idea or Gray's. Ryan said that Byrne stated that 
it was his. Ryan said that upon reflection, he can not figure 
out what Byrne was trying to accomplish by making the telephone 
call other then possibly improving his position with the White 
House. 

Ryan stated that in the beginning of their conversation, Byrne 
explained to him that because of his former firm's involvement in 
the Silverado matter, he (Byrne) was conflicted out of any 
official connection. However, Byrne told Ryan that he still 
wanted to discuss with him the conversation he had with Gray 
regarding the Neil Bush/Silverado matter. By way explanation, 
Ryan said that Byrne was formerly with the law firm of Decker, ’ 
Price and Rhodes, which represented a former Director of ? 

Silverado. 

However, according to Ryan, Byrne persisted and launched back 
into a discussion of his reasoning and suggested remedies. Ryan 
said that he half listened to Byrne's arguments for some period 
of time, but finally cut Byrne off suggesting that he (Ryan) did 
not want to talk about the Neil Bush\Silverado matter any 
further. Ryan told Byrne that in his opinion it was not a good 
idea to be talking about it. According to Ryan, the entire 
telephone conversation with Byrne lasted approximately five 
minutes. Ryan stated that he was not sure from what location 
Byrne was calling. Ryan said that had he known what Byrne was 
going to discuss, he would not have taken the call. 

Ryan stated that he recognized the apparent inappropriateness of 
Byrne's telephone call and therefore immediately contacted 
Jonathan Fiechter, Deputy Director for Washington Operations, 
FDIC, to advise them of his telephone conversation with Byrne. 
Ryan said that he was unable to write down the substance of his 
conversation with Byrne because he had to immediately leave for 
the airportr. Consequently, Ryan stated that he met with Fiechter 
in the elevator as he was leaving OTS headquarters and quickly 
briefed him on Byrne's telephone call. Ryan stated that he told 
Fiechter to have Harris Weinstein, General Counsel, FDIC, standby 
with him in his (Fiechter' s) office and he would them call back 
as soon as possible. Ryan said that he called back Fiechter once 
he was on route to the airport using the mobile telephone in the 
OTS automobile. According to Ryan, he told Fiechter that the car 
phone was unsecured and he would call him back from a private 
telephone once he arrived at the airport. Ryan stated that he 
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did call baefc. to Fischtor and Weinstein who vaa now with 
Fiechter, and daaeribad tha substancas of Byrne's talaphona 
convarsat ion • 

Ryan said that ha told Fiachtar and Wainstain that ha was upsat 
about tha call and it was something that ha did not like. Ryan 
stated that ha vantad Fiachtar and Wainstain to remember what ha 
had said about Byrne's talaphona conversation. Ryan said that ha 
asked Weinstein to look at the facts and tha law in order to see 
if tha call was illegal. Ryan stated that ha knew that it was 
inappropriate, but ha vantad to determine if it was also a 
criminal violation of any kind. 

Ryan stated that ha called Wainstain while on his trip to San 
Diego, California, and asked him to prepare a legal opinion 
addressing whether tha subject matter discussed by Byrne during 
their telephone conversation was a criminal violation and to whom 
it should be referred. Ryan said that they agreed to further 
discuss Byrne's telephone call after tha Christmas Holidays. 

Ryan stated that ha did not feel intimidated or influenced by tha 
telephone call. from Byrne, nor in any way would ha have allowed » 
Byrne's conversation to influence him. Ryan considered tha 
telephone call from Byrne to be lacking good sense and judgement. 

Ryan stated that he called L. William Seidman, Chairman, FDIC, on 
January 2, 1991, and told him about the telephone conversation 
which he had with Byrne on December 20, 1990. According to Ryan, 
he explained to Seidman that he was very upset about the 
conversation and wished that he would never have to have called 
to tell him about it. Ryan said that he met with Seidman the 
next morning, January 3, 1991, at 8:30 a.m., for approximately 
thirty-five minutes- in 1 Seidman's office to- further discus » 

Byrne's telephone call. Ryan stated that he told Seidman the 
substance of Byrne's call during the meeting. According to Ryan, 
Seidman told him that sometime prior to his (Seidman) leaving for 
Christmas, Byrne had talked to him about his discussion with 
Gray. Seidman told Ryan that Gray had asked Byrne to contact 
Ryan about moving the Bush/Silverado matter to a Federal district 
court for a declaratory judgement. According to Ryan, Seidman 
told Byrne to forget it, and not call or talk with Ryan about it. 
Ryan told Seidman that he hoped that this complaint did not upset 
him, but he* wanted to inform him of the incident. Seidman said 
to Ryan that he was very surprised that Byrne called Ryan. Ryan 
stated that Seidman 's response, if asked about making such a 
call, was the same as his would of been: "It is stupid and not to 
do it." Ryan said that they also discussed what this incident 
meant to Byrne's future. Ryan stated that Seidman and he agreed 
that the Treasury Inspector General should investigate the matter 
immediately. Ryan said that they also agreed that they should be 
interviewed as well as Byrne and Gray. Ryan stated that Seidman 
and he also agreed that it was a very regrettable event. Ryan 
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said that ha^is unsura vhathar Seidman 's convarsation with Byrne 
regarding Gray's telephone call was before or after Byrne's call 
to Ryan. 

Ryan said that the only individuals who are avare of his 
conversation vith Byrne are Fiechter, Weinstein, Seidman and 
Dwight C. Smith, Counsel to the Chief Counsel, OTS, who prepared 
the legal opinion addressing potential violations and to whom 
Ryan should make a referral of his telephone conversation vith 
Byrne. 

Ryan stated that he delayed contacting the OZG until January 2, 
1991, because he first wanted to advise Seidman, Byrne's 
supervisor, who was the most appropriate person. Ryan said that 
he also wanted to ensure that it was not one of those situations 
where there is no harm, and therefore no foul. Additionally, 

Ryan stated that Seidman was not available over the Christmas 
Holidays, so he had to wait. Ryan stated that the other most 
important individual with whom he wanted to talk, was John 
Robson, Deputy Secretary, Department of Treasury. Robson was 
also gone over' the Holidays. Ryan stated that if Robson had been 
there, he would have talked vith him about the conversation. 

Ryan stated that he discussed the matter with Jeanne S. 

Archibald, General Counsel, Department of Treasury. Ryan stated 
that he wanted to discuss the matter vith his Chief Counsel 
before taking any action one way or other, and again not 
everybody was available on Weinstein's staff over the Christmas 
Holidays. 
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DEPARTMENT OF TSS TREASURY 
OFFICE OF INSPECTOR GENERAL 
OFFICE OF INVESTIGATIONS 


JANUARY 24 * 1991 
Date of Transcription 


Alfred T. J. Byrne 
General Counsel 

Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D.C. 20429 


On January 24, 1991, Alfred Byrne was recontacted by Francis w. 
Curran, Regional Inspector General for Investigations, Northeastern 
Region, and Carolyn R. Ryals, Assistant Inspector General for 
Investigations, Office of Inspector General (OIG) , FDIC. Byrne was 
provided a draft of his affidavit which he previously had dictated 
and furnished for transcription. Byrne was returned the original 
tape recording of his dictation, as veil as the equipment. Byrne 
said that he* would review and make any changes he thought was 
necessary, and then call Ryals with them. 

Byrne also stated that he wanted to disclose two other items. 
First he said that following his interview on January 7, 1991, he 
prepared notes which he used to refresh his memory. Byrne stated 
that he would voluntarily provide those notes, if requested. Byrne 
reiterated, as he stated during the first interview, that he did 
not maintain any ' original - notes which he prepared 

contemporaneously. But he was willing to submit these second set 
of notes, since no longer needed them. Byrne was instructed that 
these notes were not needed because the affidavit was 
comprehensive. 

Byrne additionally disclosed that he had discussed this 
investigation with an attorney, even though he is also an attorney, 
as a matter of precaution. Byrne said that he was providing this 
information, in an attempt to fully reveal everyone to whom he had 

4 ^ ■ 

Date Intertwin'd: 01/24/91 Time: 10:15 EM Place: Wash. D.C. 

By: F. C^fran, RIGI, OIG Dictated: 01/24/91 

Also Present: C. Ryals, Case Number: X-NE-91-002 

AIGI, OIG FDIC 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or designee. This report 
is made available only on a need to know basis. 
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discussed the matter* Byrne said that he would assert the attorney 
client privilege^ if anyone should seek to contact his attorney. 
However# Byrne said that he continues to be available to answer any 
further questions or provide any additional information. 

Byrne was asked during the review of his draft affidavit, to 
provide any additional information possible, explaining the reason 
for his calling of Ryan after it was clear that Chairman Seidman 
did not want him to be involved. Byrne was direct to add this 
information to paragraph no. 10, in his draft affidavit. 

Byrne was also asked to confirm whether he briefed Timothy Ryan, 
Director, Office of Thrift Supervision, during his conversation on 
December 20, 1990, regarding the tenure issue. Byrne said that he 
had definitely discussed the tenure issue with Ryan on that 
occasion, and in fact Ryan said that he believed that the issue 
would go as high as the President. Byrne was asked to 'include any 
additional information regarding his discussion with Ryan on the 
tenure issue, into paragraph no. 11, found in his draft affidavit. 

Nothing further was discussed at that time. 
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mi 

Data of Transcription 


Timothy Ryan 
Director 

Offics of Thrift Supervision (OTS) 
1700 G Street, N.W. 
Washington, D.C. 20552 
(202) 906-6280 


On January 25, 1991, Timothy Ryan was re-interviewed by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations, and 
Francis w. Curran, Regional Inspector General for Investigations, 
Northeastern Region, both representatives of the Office of 
Inspector General, Department of Treasury. Ryan provided the 
following additional information regarding his telephone 
conversation' on December 20, 19 9 Q with Alfred J.T. Byrne, General 
Counsel, Federal Deposit Insurance Corporation (FDIC) : 

Ryan stated that Byrne "absolutely” did not mention the tenure 
issue concerning L. William Seidman, Chairman, FDIC, during the 
above mentioned telephoned conversation. 

Nothing further was discussed at that time. 


Date Interviewed: 01/25/91 
By: F. Curran", RIGI, OIG 


Time: 11:30 6M Place: Wash. D.C. 

Dictated: 01/25/91 


Also Present :\lU^l27llis,/ Case Number: I-NE-91-002 
DAIGI , OldXi (PylJ 

No portion of this / report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to Know basis. 
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Harris Wainstain 
Chief Counsel 

Office of Thrift Supervision (OTS) 
1700 G Street, N.W. 
Washington, D.C. 

(202) 906-6268 
(202) 726-2007 


On January 3, 1991, Harris Weinstein was interviewed by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations, 
and Francis W. Curran, Regional Inspector General for 
Investigations, Northeastern Region, who identified themselves as 
representatives of the Office of Inspector General (OIG) , 
Department of Treasury. Weinstein provided the following 
information regarding a telephone conversation on December 20, 
1990, between Timothy Ryan, Director, OTS, and A1 Byrne, General 
Counsel, Federal Deposit Insurance Corporation (FDIC) : 

Weinstein furnished a two page memorandum (attached) dated 
December 20, 1990, which summarizes his discussions with Ryan and 
Jonathan L. Fiechter, Deputy Director for Washington Operations, 
OTS, regarding the above mentioned telephone conversation. 
Weinstein said that. lie. prepared the memorandum _u sing, hi a personal 
computer at his residence, on December 20 and 21, 1990, as shown 
on the bottom of each page. Weinstein referred to this 
memorandum in order to refresh his memory. 

On December 20, 1990, at approximately 4:30 p.m., Weinstein 
received a telephone call from Ryan who was calling from the OTS 
automobile traveling to the airport. At that time,' Ryan advised 
Weinstein to meet with Fiechter and discuss a telephone 
conversation which Ryan had with Byrne earlier in the day. Ryan 

Date Interviyed: 01/04/91 Time: 5:50 p.m. Place: Wash. DC 

By: F. Currant Rl£l, OIG . Dictated: 01/11/91 

Also j case Number: I-NE-91-002 

No portion of t^is report may be reproduced without the written 
authorization of the Inspector General or designee. This report 
is made available only on a need to Know basis. 
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told Weinstein that ha had briafad Fiachtar aarliar ragarding his 
convaraatiosr with* Ryan aaid that ha did not vant to discuss tha 
matter an/ furthar using tha car phona . Ryan told Weinstein to 
go to Fiachtar 's office and ha will call than bach in 
approximately one-hour. 

Wainstain stated that Ryan call bach from tha airport, and thay 
discus® ad Ryan's aarliar convarsation with Byma. Wainstain said 
that ha and Fiachtar both agraad with Ryan in faaling that 
Byrna's talaphona convarsation was inappropriata. Wainstain said 
that ha praparad tha attachad memorandum that avaning using his 
parsonal computar at his residence. Wainstain said that tha 
memorandum includad his undarstanding of what Ryan and Fiachtar 
had told him that day ragarding Ryan's convarsation with Byrne. 

Wainstain said that ha has not had any conversations with Byrne 
ragarding tha subject matter discussed by Byrne with Ryan. 
Wainstain did say that Byrne dropped by to his offica without an 
appointment sometime following after Byrne's call to Ryan, but 
Wainstain was unable to speak with him. 

jWeinstein said that ha attended a meeting on December 21, 1990, 
in which Byrnb was present with Jerry Jacobs, one of Byrne's 
deputies. According to Wainstain, Byrne said that ha wanted to; 
talk to Wainstain ragarding something after tha meeting, but 
Wainstain statad that ha triad to avoid him. Wainstain said that 
ha had with him Carolyn Lieberman, his Deputy, who ha told before 
the meeting that ha did not want to be left alone. Wainstain 
said that ha did not tall Lieberman anything about why ha did not 
vant to be left alone with Byrne, nor tha substance of tha 
previous talaphona convarsation between Ryan and Byrne. 

Wainstain said that ha did not have any idea what Byrne wanted to 
talk about since ha did not get a chance to talk with him. The 
subject of tha meeting was totally unrelated to Byrne's 
convarsation with Ryan on December 20; 1990. Wainstain said that 
was tha only convarsation ha had with Byrne since tha 20th. 

Wainstain said that tha only other individuals to whom ha has 
spoken with regard to tha Ryan telephone convarsation with Byrne 
are Jeanne Archibald, General Counsel, Department of Treasury, 
and Dwight C. Smith, Counsel to tha Chief Counsel. 

Wainstain said that ha did not have any handwritten notes of his 
conversations Ryan and Fiachtar, but did retain soma of his notes 
used for the briefing of Archibald. 

Wainstain statad that Byrne asked £yan to refrain from making the 
decision and let someone else do it. 

Wainstain said that ha spoke with Ryan while ha was on travel to 
Los Angelas or San Diego, California, and it was decided that 
legal research should be dons to determine what tha right course 
should be. Wainstain statad that Ryan wanted know to whom ha 
should report his talaphona convarsation with Byrne. Weinstein 
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said that- they. vara a vara that Seidman was not going to ba around 
during the*- Christmam Holidays. Additionally, Dvight Smith, 
Counsal to tha Chiaf Counsal, OTS, was going to ba on laava and 
would do soma research into vhathar any lavs vara violatad and to 
whoa tha incident should ba raportad. 

Tha results of tha legal analysis was presanted orally to Ryan on 
Friday, December 28, 1990, and it was concluded that Seidman 
should be advised of Ryan's telephone conversation with Byrne. 
Weinstein said that an appointment was made with Seidman at tha 
earliest possible moment. Weinstein decided that they did not 
see any evidence of any criminal violations, and consequently, 
there was no need to report it to the Justice Department. 
Weinstein said that they also decided that it should be referred 
to either the Inspectors General (IG) for FDIC or tha Department 
of the Treasury. Weinstein stated that he attempted to arrange 
appointments with John E. Robson, Deputy Secretary of the 
Treasury, and Jeanne S. Archibald, General Counsel, but they were 
gone until to January 2, 1991. Weinstein stated that he was able 
to call Archibald and ask her advice regarding hov to handle the 
matter. Archibald recommended that the incident should be 
referred to the IG for the Department of Treasury. ^ 

Weinstein said that they waited to contact the IG because no ot \4 
was available and they also wanted to do some legal research to * 
determine the appropriate thing to do. 
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OFFXCB OF XMVBSTXaATXOW* 


April ii im 

Data of Transcription 


Jonathan L. Fiaohtar 

Deputy Diroctor for Washington Oparations 
1700 o street, w.w. 

Washington/ D.c. 20552 
(202) 505-5590 


On March 21, 1991, Jonathan L. Fiachtar was intarviawad by 
Carolyn R. Ryala, Assistant Inspactor Ganaral for Znvastigations 
(AIGI) , Of flea of Inspactor Ganaral (OIG) , Fadaral Daposit 
Insuranca Corporation (FDIC) ? and Francis W. Curran, Regional 
Inspactor Ganaral for Investigations (RIGI) , OIG, Department of 
Treasury (DOT) . Fiachtar provided the following information 
regarding a telephone conversation on December 20, 1990, between 
Alfred J.T. Byrne, General Cotinsel, FDIC, and Timothy Ryan, 
Director, Office of Thrift Supervision (OTS) . 

Fiechter stated that sometime during December 1990, probably at 
the end of a week, Ryan walked into his office and appeared to be 
upset. According to Fiachtar, Ryan said that ha had just 
completed a telephone conversation with Byrne, during which Byrne 
attempted to discuss Ryan's upcoming decision regarding the Neil 
Bush/Silverado matter. Fiechter said that ha believed that the 
telephone call occurred at approximately the same time that the 
ots administrative law judge had made his recommendation to Ryan 
regarding Neil Bush/Silverado. According to Fiechter, Ryan 
stated that he* initially was confused as- to where Byrne was going 
with his conversation. Fiechter stated Ryan was told that Byrne 
knew a way in which Ryan could defer from making a decision on 
the recommendation. Fiechter said that Ryan thought Byrne's 
telephone call was "pretty dumb". 


Date Intej 


03/21/91 


By: F. Curran, RIGI, OIG 


Also Present: C. Ryals, 
AIGI, OIG, FDIC. 


Time: 2:00PM Place: Wash. D.C. 

Dictated: 04/02/91 

Case Number: I-NE-91-002 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to know basis. 
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Fiechter again said that Ryan was vary upsat about tha Byrne's 
telephone convarsation with him regarding tha Bush/Silverado 
matter, and ha vantad to tall somaona about Byrne's talaphona 
call rather than keeping it to himself. Fiachtar baliavad that 
Ryan's meating with him (Fiachtar) immediataly following his 
talaphona conversation with Byrne, was an attempt by Ryan to 
•if ess up to tha call." Fiachtar baliavad that Ryan used him as 
an objective party to discuss Byrne's talaphona convarsation 
regarding tha sensitive Bush/Silvarado matter. 

Fiechter stated that Ryan left his office, and drove to tha 
airport to catch a flight. Fiachtar said however that Ryan 
called him from the phone in the automobile ha was taking to the 
airport. According to Fiechter, Ryan had asked to have Harris 
Weinstein, Chief Counsel, FDIC, present during this telephone 
call. Ryan again discussed the telephone convarsation which he 
had earlier that day with Byrne, during which Byrne suggested he 
had a way for Ryan to bypass making a decision on the 
administrative law judge's recommendation. Fiechter stated that 
he is unable to recall exactly what that way was. 

♦ * 

Ryan told Fiechter that he asked Byrne whose idea it was to calX 
him, and Byrne said that it was his. According to Fiechter, Ryan 
stated that Byrne denied it was Cl Boyden Gray, Counsel to the - 
President, who requested him (Byrne) to call Ryan. Fiechter said 
that Ryan however believed the suggestion was initiated by Gray 
even though Byrne said that it was not Gray. Fiechter said that 
Ryan then asked Weinstein and him what they thought should be 
done as a result of Byrne's telephone conversation with Ryan. 
Fiechter stated that they all believed that it was more dangerous 
not to do anything. Fiechter said they were all confused as to 
why Byrne was making the call to Ryan. Fiechter said that he and 
Ryan speculated that Byrne .yas. Jurying .to help the White. House. 
Fiechter said that it was Ryan notion that Byree»jwas^ trying tq 
influence the process. 

Fiechter stated that they did not get into a discussion of the 
details and merits of Byrne's suggestion during their telephone 
conversation with Ryan. According to Fiechter, Ryan said that 
Byrne was not sufficiently in tune with the sensitivity of his 
(Ryan's) situation. Ryan again told Fiechter that he thought 
that his conversation with Byrne regarding the Bush/Silverado 
matter was clearly inappropriate. Fiechter estimated that their 
telephone conversation with Ryan lasted no longer than ten 
minutes, possible less. 

Fiechter stated that during Ryan's telephone conversation with 
him and Weinstein, Ryan was trying to decide what should be done 
next. Fiechter said that they decided that there were four 
alternatives: (a) Refer the matter to the Chairman Seidman; (b) 
refer it to the Justice Department for investigation; (c) refer 
the Byrne's telephone call to the DOT OIG; (d) other combinations 
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of the thrbei- Fiachtar said that Ryan talked through tha various' 
options with then* Givan tha concarn ovar tha conversation, Ryan 
balievad that it was not a good idaa to lat a slaaping dog lit, 
but may ba take soma hind of action. Ryan told Fiachtar that ha 
was going to' slaap on it and would talk to than about it latar. 
Fiachtar statad that nothing alsa was discussad during Byrne's 
convarsation with Ryan f to include no discussion of tha tanura 
issua. 

Fiachtar statad that ha and Ryan spaculatad as to why Byma would 
make such a talaphona call to Ryan ragarding tha Bush/S ilvarado 
inattar, and thay baliavad that Byma was naraly attanpting to ba 
halpful to tha Whita Housa. Howavar, according to Fiachtar, Ryan 
statad that tha paopla at tha Whita Housa would. cons idar a; 
talaphona convarsation daaling with Nail Bush/ S ilvarado to ba 
impropar. Fiachtar statad that ha is sura that Ryan has avoided 
any communication with tha Whita Housa ragarding tha 
Bush/S ilvarado matter. 

Fiachtar said that during a subsequent meeting with Ryan thay 
revisited tha 'same options in order to decide tha appropriate 
action to taka. Included in their discussion , according to 
Fiachtar, was ' again a referral to. tha FDIC for their information, 
since Byma was an FDIC employee • Fiachtar statad that it was * 
finally decided that tha DOT OIG should ba notified of tha 
talaphona convarsation as wall as to contact Chairman Saidman. 
Fiachtar statad that his and Ryan's last involvement was tha 
referrals of tha matter to FDIC and tha OIG. 

Fiachtar said that tha only other discussion ha has had with Ryan 
ragarding Byrne's talaphona convarsation was a thirty second 
masting which occurred sometime following the referral to tha 
above mentioned partiam» : .^At Jthat .timg , according to Fiachtar, 
Ryan again said that* the talaphona convarsation ragarding tha 
bush/Silverado matter was a dumb and stupid move by Byma. 

Fiachtar statad that ha was confidant that Ryan has not raised 
tha matter of Byrne's talaphona call with Gray. 

Fiachtar stated that ha was not aware of any personal problems 
between Ryan and Byma, and in fact Fiachtar said that it was hi 
impression* that thay gat along considerably batter than most. 


TREASURY 
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DEPAKTXZVT OF TUMCU 

ofpzce or inspictoe gbmxiuu. 

OFFICE OF ZVTECTIOkTZOM* 


>mil i. mi 

Oat* of Transcription 


U 

Building hana genent Section 
Administrative Itnioti Division 
office of Thrift Supervision (OTS) 

1700 e street, v.v. 

Washington, D.c. 20532 
(202) 900-0224 

i,7C > 

On April 5, 1991, Jvas tslsphonicnlly contacted 

in ordor to obtain a transcript or ail outgoing tslaphons nils for 
tha month of December 1990, nado from the number ( 202 )£ 
located at OTS. ’ stated* that OTS does not track local 

calls made fron the telephones at OTS, Washington, O.C., and 
therefore is unable to provided such a transcript* Nothing further 
was requested at that time* 


Date Interviewed!. 04/05/91 Timet 4tl5PM Placet Wash. D.C. 

Byt F. Curran, RXGI, OXG Dictated! 04/00/91 

Also Present! None Case Humbert I-NE-9 1-002 


Vo portion of this report nay be reproduced without the written 
authorisation of the Xnepector General or his designee. This 
report is nade available only on a need to know basis. 
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077ZCB 07 ZVS7BCT0B GBXBBRL 
077ZCB 07 INVESTIGATION* 


itteaia iii im 

Data of Transcription 


Hoylo L. Robinson 

Executive Secretary and Ethics Officer 
Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D.C. 20429 
(202) 898-3813 

Katherine L. Corigliano 
Assistant Executive Secretary for Ethics 
FDIC 

Washington, D.C. 20429 
(202) 898-7272 


On February 11, 1991, Hoyle L. Robinson and Katherine L. Corigliano 
met with Francis W. Curran, Regional Inspector General for 
Investigations, Office of Inspector General (OIG) , Department of 
Treasury; and Carolyn R. Ryals, Assistant Inspector General for 
Investigations, FDIC, regarding the investigation of Alfred J. T. 
Jones, General Counsel, FDIC. Robinson and Corigliano were briefed 
as to the result of the investigation. In addition, they were 
advised of the areas in the investigation where there are 
discrepancies in the testimonies between Byrne and various other 
witnesses. 

It was further _e^.Xa^j 2 sd^ to. Robinson and Corigliano. that if the 
U.S. Attorney's Office 'for the Judicial District for the District 
of Columbia declines on prosecution, then it is anticipated that 
L. William Seidman, Chairman, FDIC will receive the final Report 
of Investigation with a recommendation to take appropriate 
administrative action against Byrne for violating FDIC, Part 3 3 6- 
-Employee Responsibilities, Subpart B, Para. 336.7, Sections (a) 
and (f), General Rules (12 CFR Ch. II (1-1-90)). Robinson and 


Date Interviewed: 02/11/91 

By: F. Curran, ^RIGI, OIG 

Also Present: C. Ryals, 

AIGI , OIG, FDIC 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to know basis. 


Time: 10:00 a.m. Place: Wash. DC 

Dictated: 02/11/91 

Case Number: I-NE-91-002 
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Coriglianot stated that they believed that tha recommendation was 
not inappropriate in light of tha rasulta of tha invastigation as 
they know the*. ' 

By way of information, Hoyle stated that on Saturday, January 5, 
1991, between 8:00 and 9:00 p.m., ha received a telephone call at 
his residence fro* Byrne asking hi* if he had ten or fifteen 
minutes to discuss an important matter. Robinson told Byrne that 
he was entertaining fifteen to twenty guests currently, and 
therefore was not in a position to speak with him at that time. 
Robinson recommended that they meet following the 1:00 p.m. Board 
of Directors meeting the next day, Sunday, January 6, 1991. 
Robinson said that he in fact met with Byrne in his (Byrne's) 
office and discussed the facts and circumstances surrounding 
Byrne's conversations with C. Boyden Gray, Special Counsel to the 
President, and Ryan. Robinson said that this meeting lasted 
approximately ten minutes and is consistent with the information 
found in Byrne's affidavit executed on January 29, 1991. 

Additionally, ^Robinson stated that to the best of his knowledge 
Byrne does not. maintain any financial relationship with his former 
law firm. 

Robinson stated that Byrne provided a statement in which he said 
that he has "vailed off" himself from all substantive and 
procedural discussions regarding Silverado. Robinson said that all 
new employees are given instruction especially in the area of 
conflicts of interest. Robinson said that FDIC attorneys are 
instructed when they are hired that they are recused from any 
matters currently ongoing within FDIC, which relates to clients who 
were previously represented by his/her former lav firm, especially 
if they were a senior partner in that firm. Jones stated that 
Byrne was a senior partner of the firm which represented Silverado, 
and therefore, he-wiH- continue to be recused. 
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action ahaQ be taken In aocord- 
with app lic a b l e lav. executive 
order, and regulation. 

lC i Remedial action, when appropri- 
ne may include, but Is not limited to, 
divestment of conflicting Int e res t s, 
cnanie in assigned duties, or dlsquall- j 
ficaiion from a particular assignment 
or i particular matter. 

(d) Unless an employee or special 
government employee request! review, 
pursuant to 1 3364, of an order of re- 
medial action, such order of remedial 
action, other than disqualification. 
,h«Jl take effect 30 days after receipt 
of notice thereof, and dlaqnallflralfon 
inaJl take effect Immediately. Any 
order of remedial action revie w ed and 
approved pursuant to 1336.6 shall 
take effect Immediately upon receipt 
of notice of the determination of the 
Chairman or hia or her designee. 

I,UU B«tW« of r«— dial ecti— . 

When remedial action la ordered 
pursuant to I 3364. the affected em- 
ployee or special government employ- 
it may request the Chairmen to 
review such order. Any request for 
review shall be made In writing, within 
:0 days of receipt of notice of the 
order, and shall contain a statement of 
rraions for such request. The Chair- 
man. or hie or her designee, will 
promptly review the matter and will 
provide written notice of his or her de- 
urminatlon to the employee, which 
determination shall be flnaL 

Subport I fthliwi end Other Con- 
duct end totpefttibUMes of Em- 
ployees 

*U«.7 General rulaa. 

FD1C employees are expected to 
maintain unusually high standards of 
honesty. Integrity. Impartiality, and 
conduct and to avoid misconduct and 
conflicts of interest, or the appearance 
•>f conflicts of Interest. No employee 
'hall engage In any action, whether or 
'•ot specifically prohibited by this 
Pert, which might result In. or create 
the appearance of: 

<a> Using public office for private 
*am: 


(c) Impeding the FDICX efflete oey 
oreoonemy; 

(d) Losing oomplote independence or 
Impartiality^ 

(e) Making an VDIC decision outside 

rtiMwrif or 


it) Adversely affecting the publics 
confid e nc e la the Integrity of the 

FDICL- • .. . 



(a) Except as provided In paragraph 
(b) of this section, no employee may 
solicit or aooept, for himself or herself 
or for another p er so n , directly or indi- 
rectly, any gift, gratuity, favor, enter* 
talnment, loan, or other thing of 
etary value from a person whoc 

(1) Has or seeks contractual or other 
businees or financial relationsh ip! 
with th PDIC; . . . 

(2) Is or may be regulated or exam- 
ined by the FDIC; or 

(3) Has interests that may be sub* 
stantlally affected by the performance 
or nonperformance of the employee's 
official duties. 

(b) The prohibitions of paragraph 
<a) of this section do not apply: 

(I) To the solicitation or acceptance 
of anything of monetary value from a 
friend, parent, spouse, child, or other 
does relative where it is clear from the 
circumstances that personal or family 
rather than fchp business 
of the persons concerned are the moti- 
vating factors: 

(3) TO the acceptance of unsolicited 
advertising or promotional material 
such as pens, pendls. note pads, cafeo* 
dais, and other items, of. nominak* 
value; ' 

(3) Except as otherwise provided In 
1336.16, to the acceptance of loans 
from banks or other financial Institu- 
tions on the customary terms and con- 
ditions offered to the general public; 

(4) To the acceptance of food, re- 
freshments. and accompanying enter- 
tainment of nominal value on infre- 
quent occasions In the ordinary course 
of a conference, meeting, or other 
function at which an employee Is 
properly In attendance In his or her 
official capacity, and 
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anctions Urged Against || 
Neil Bush for S&L Role 


NEIL BUSH. Fro* A1 


flict of interest charges. Ryan has four 
months to make his deasxxi. 

Bush is the only one of Silverado's 
outside directors to face the threat of 
regulatory sanctions, although all the 
directors are defendants m a $200 mu' 
lion avil suit filed by the Federal De- 
posit Insurance Corp. Silverado, locat- 
ed in Denver, collapsed in 1988 and is 
expected to cost taxpayers about $1 
billion. 

Bush’s attorney, James E. Nesland. 
ailed the ruling “ridiculous* and said 
he would appeal any OTS order 
against Bush to the 10th Circuit Court 
of Appeals. The judge is wrong and so 
is OTS,* said Nesland. Tm confident 
-that real judges in a real court will de- 
cide it on the merits. ■ 

'* “Administrative judges routinely 
ladopt the positions of the admmistra- 
*tive agencies over which . they pre- - 
^dt ... The judge simply' adopted ‘ 
' the OTS position.* said Nesland. 

.Administrative law judges like D>- 
"vidson rule on administrative cases 
within federal agencies and dd not pre-%. 
side over civfl orjarirainal trials 
- OTSV case aga mst ' Bush centered ' ' 
-on two issues Should Bush have voted 
on loans to Bill L Walters, an investor 

rus oil and gas company, JNB Expl- 
oration Co.? And • ii& Bdsh-~disclo »f£ < . 
•'enough information about his ties' to 
'developer Kenneth M. Good when be 
fsougnt a $900,000 line of credit from 
^Silverado on Good’s behalf and when 
^Gooc sought forgiveness for his loans? 

Bush contended that he could vote 
on loans to Walters because ne stood 
to gain ‘no financial benefit no i vnrf? 

i; 


period, from any transactior.' involving 
the dev el op e r . But Bush said that if his 
brother had tried to borrow money 
from SQverado, “I would probably have 
bent over backwards to abstain, to 
stay away from votsig." 

Davidson said Bush's position wa3 
contradictory, because in both cases 
he “would not have directly benefited 
from the transaction. ... His testimo- 
ny rev can either an unwillingness or 
an inability to und er st a nd the underly- 
ing purposes of the conflict of interest 
policy* 

Bush said he avoided any conflict of 
interest with Good, also a major inves- 
tor in his oil firm, by disclosing to Sil- 
verado that he was m business with 
Good and abstaining horn voting on 
any transactions involving Good. 

But Davidson said Bush did no: 
make it dear to Silverado's board that 
his' own com pany would benefit when j 
he sougte a S9OC.000 fine of credit for' 
Good Good needed the line of credit 
in order to bid with Bush ic a joint ven- 
ture seeking Argentine oil and gas 
projects. 

Davidson also sad. that Bush should 
have informed SOverado that Good had 
pledged to invest $5 milbon m his firm 
at the s dnet ft * that Good was Asking 
Savearta^^e^&taerai iet $8. 



NEIL BUSH 

. . . actions said to put SAL at risk 

institution in a position of potential ab- 
normal risk of loss.* 

Davidson recommended that the 
OTS order that if Bush ever again be- 
comes a bank or' thrift director, he 
must disdose aL/biabesx ties with 
"borrowers, get Idnoe, from a lawyer 
' on his dudes, ant riarur. from voting 
or matters in whfcbjlgt'or his family 
members have an snteresL 
The FDIC sin: a g a in st Bush and 12 
other former Sihreradordireaorv at- 
torneys and executive* alleges that 
they drove the thrift into insolvency by 
authorizing excessive payments to 
. managers and approving risky transac- 



Both Walters and Good, said David- 
son, “ re pr pjf ntrrf i mp orta nt sources of 
financial bsdong and credit for Bush's 
httBnftwrs *What (Bush] is apparently 
unwilling to accept s the fact that fail- 
ure to disdose significant conflicts of 
interest constitute unsafe and unsound 
that) . . . place the financial 


> 6i another S&t case yesterday, the 
OTS asked a federal court to issue a 
avil contempt order against David L 
Paul, former chief executive of the 
failed CenTrust Bank of Miami, for 
failing to comply with a ‘cease and de- 
sist order. Paul has failed, to produce 
an accounting of his assets and failed 
to post a portion of them as security. 


Fed Cuts Discount Rate to 6.5 Percent 


In Effort to Stop Economy’s Slide 
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ECONOMY, Fro«Al 

estate purchases and encouraging 
buyers to enter the market. 

At the White House, presidential 
spokesman Marlin Fitzwater wel- 
1theaowh.fi ‘ " 


CONSUMER PRICES 

PERCENT CHANGE IN PRICE OF 
GOOOS FOR URBAN CONSUMERS 
1 . 2 %| 


trying to move ahead more aggres- 
sively than before. They have come 
to the conclusion that the economy 
is weaker than they have thought." 

Fed sources said analysts should 


taken in 
major 
hattam 
of Los Ang 
ing company j 
MNC “ 
battered 
and a slumping^ 
Banking a oaf 
plauded Citicorp^ ate 
that the campargriw 
even more to weitfr 
economic downtuHE* 
“We view this 'ax a 
that is necessary to <k 
banking problems,* 
Crowle' assistant d 
search at Keefe, Bruy 
Inc., a New York-base 
ties firm. “We’ve bet 
them to take dramatic 
Several banking «f 
they were surprised^ 
ticorp added to its res 
ering its large* pool of k 
payments are behKT* 
likelihood, the analyst* 
will need to set asaie'rr 
cover bad loans in the' 
and abroad. 

"Citicorp's problems^ 
mountable, but they&r 
solved yet,’ -said Mart/ 
aging director and bans 
Bear Steams & C 04 a 
firm. 'Reserve; 
4*are-suU the lowest of ar. 
so they still need res 
there’s no reason to bei 
performing loans have 
pert said, referring to 1 
not earning interest. 

Citicorp said the cos: 
gram would result in 1 ; 
of $800 million. It said 
the projected job'cuuT 
been made in 1990, art 
ing 4,400 jobs will be 
over the next two year 
in every 11 jobs will be 
A Citicorp spokesma 
disclose specifically wtv 
cuts would occur. While 
biy would be spread th; 
> bank's operations,. he 
would be more likely 4c 
merdal operations than 
ny’s profitable consum< 
The company employed 
pie in more than 40 state 
of 1989. 
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tfca pMt rath and a half couki bdp 
limp tht decfiot in real relate values 
Jfrtowerin* the coat of financing real 
Sre ECONOMY, AlS,CoLl 

i us trade deficit for October u 
wort since 198& fye D1 


p le asure from Wal Street i 
regulators, to trim con and 
recognize the need to set aside 
more money to cover bad 
loans. Similar steps have been 
Sea CITICORP, A18, Col 4 
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Law Judge Urges Censure 
Of Neil Bush for S&L Role 

‘ Significant ’ Conflicts of Interest Are Cited • 


ptive warrant from Mississippi 

Ivers Case 

fNAACP Official 

ed in a freshly built dam 44 
, after the three were shot, 
their deaths were the subject 
:he 1988 film “Mississippi 
ling." 

ew in Jackson other than the 
ecutors expected a conviction 
he Evers case. ‘At Beckwith’s 
trial, the. prosecutor asked 
ipective jurors flat-out: “Do 
believe it is a crime to kill a 
er?" The judge was an admit- 
segregationist. Blacks who 
aded the first trial expressed 
)rise when he allowed them to 
the courthouse restroom, 
St EVERS. A6, CoL l 


By Susan Schmidt 
and Sharon LaFraniere 

Wiatautai Fa* Staff Wnun 

An administrative law judge said 
yesterday that President Bush’s son 
Neil had engaged in “significant* 
conflicts of interest while serving as 
a director of the now-defunct Silver- 
ado Savings and Loan and recom- 
mended that bank regulators cen- 
sure him. 

Bush’s failure to fully disclose his 
business relationships with two large 
Silverado borrowers put the institu- 
tion at “abnormal risk,* said Judge 
Daniel J. Davidson. 

Davidson rejected Bush’s argu- 
ment that he had ao financial inter- 
est in loans to one of his partners 
and that he adequately disclosed 
how he would benefit from Silvera- 
do's transactions with another part- 
ner. 

. Davidson recommended that fed- 
eral bank regulators issue a “cease 
and desist" order against Bush, re- 


quiring him to avoid any conflict of 
interest if he ever again becomes 
the director of a bank or thrift. 

The proceedings against Bush are 
the most celebrated of dozens of ac- 
tions regulators have brought 
against thrift directors since the sav- 
ings and loan crisis began. A “cease 
.and desist* order is the regulators’ 
mildest sanction; many directors, in- 
cluding Silverado’s top officers, have 
been banned from the banking indus- 
try altogether. 

The existence of less than fully 
disclosed conflicts has the effect of 
eroding the confidence of the public 
and depositors in the financial sound- 
ness of the institutions. Absent such 
confidence, no financial institution 
can long survive," concluded David- 
son. 

Davidson’s recommendation goes 
to Timothy Ryan, director of the Of- 
fice of Thrift Supervision (OTS), the 
same agency that brought the con- 
See NEILUUSH, A18, CoL 1 


< 


dy in a State of Qiaos’ 

uties’ Protests, Appeals to People for Peace 


Actually," Gorbachev replied, 
:\ going around in circles." 
vs other reporters and legislators 
ved in, he grew more serious. 
)nce the cameras from “Vre- 
a." the state-run television news 
gram, started up, Gorbachev put 
ny aside. 

tat after such a typical morning. 


Gorbachev had been taking a 
beating for hours. 

The Moldavian delegates, furious 
with Moscow’s inability to resolve 
their ethnic crisis, had stormed out 
of the hall and headed for Kishinev, 
the Moldavian capital. 

Russian President Boris Yeltsin 
said “no way" would his republic 
’« proposal for a. 

ft 



ffas/iington Alive 
In Baseball Bid 

The National League yc* 
terday selected a Washington 
group headed by dev ‘ 

John Akridge amon* 
finalists- for. thr .. .. 
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137 J2 Yen 
£0.38 Yen j 


I yli'Tbe Fed cut the discount rata te'fJ percent tnSSi 
£•: sending t loud signs] that reversing whsint bow tckaowB 
recession'— rather than fi ghting inflation —jus become Jt3 
v>\.c era. [Page Al.l 

V*” ■■•''' President Bust suggested for theOlrst’titteth^^ 
straints would prevent him from proposing a ah ofthectSI 
tax-next year. (Al.) 

The FJ) J.C. said it would recommend to Coogres that 
" mlums hanks pay be based on their financial health'ral 
uvdr sizajpuj rv. j .. - • vi slhSSfe 

•' An administrative law judge assailed Neil Bush^on 

\ f r ■* * r ^ W fl 1 e Intaneaf" • n/i * S fa <»»' 


/- called "conflicts 'of interest^, and ’“unsafe or .unsbuSdjSnic 
■\ when he was a S Over* do' director and recommended IhattK? 
' 'dent's soo'be disciplined. [DI.I -jS 

»w A L-vC onsumer prices .rose a modest U percent tn Novembe 
^Mhanjulf - Uy mrr^d ofl^iyeh^paa'set tcThe &rce Sfio&bi 
^Ttraifi lnvastcqtbe Labor Degarrmentlaki-'T nl lUM 


^terDepwrosenslakL"! DL 

-<V- Citicorp a nn ou nce d that because o: rt*tn 2 probi?ra 
■ loans it would ait its dividend sharply 'and lay off ‘OOOjS 
ers.lt said It would also post a quarterly loss of S300 millii 
milllpa;iAl.j;^; / : *.v. , 

- /Some “reformulated". gasoflnos may ba i owL 
While several changes rn»ri» by oil companies do "mike" 
. run cleaner; theyjnake older models run dirtier, a study sa 
N/. The two cable TV comedy channels Vgrtod^ta mcrg 
-year of bitter rivalrv, creating a ehannai to beloini 
b^HBO and VUam. [DL] JT ./ 
^Orwenry^niW*statei asked a court to force Saadsxto 
xns i^biooc^tesans 'system to every buyer of a drug use* 


Iriiematioi 


«fice and did not respond to’ 
lleft on *his' telephone 'arise 


Shap 


By ERIC 


*Is Urged tor'Go'nflicte^ 

Y-; - 

- .^MARTIN TOLCTIN 

'••-v • '••• • ’•J i '**3aZ7* 

... -. Innn a Tka h*» Tart Ttsas > > n> .*T- 

WASHINGTON, Dec 1ft - An ad-' 

. ministrative law judge today assailed 
Nefl Bush for what be called .’’con- . 

• flicti of interest”,, and “unsafe or un- ^ . The 360-seat two 
■*. pracbces'^whea he was' a di^v iviilabie by the I 

r r and recommended '.that .the : Presi. /"t'v • 

- - The y recommendaooo,^ however, 
i was for the mildest disciplinary ac- 
-tion that can be imposed. It was noo^' ‘ 
theiess strongly fought by Mr. Bush, 
who denied wrongdoing. 

The judge, Daniel' J. Davidson, 
cri tidied the President' i son for fac- 
ing to fully disclose his busmen deal- 
ings with two large borrowers of the 
Silverado Banking Savings and Loan 
. Association in Denver, whose unpaid 
. loans contributed to the 11 billion fail- _ 

.ure of thtlMtiujttan In IMS- - * j Ph,^ 

.> x,*; -<l 4f. • y, sensua. in a fundi 

?„* >He recommended that Mr. Bush be : way it brings ou: 
> ordered to make full disclosures in h>- — Boemg Company : 
$ ture “dealings' .with TederaHy insured '. to help it draft a d 
• ••; Institutkxu, and to' uphold his respon- made final early □ 
sib ill ties to depositors and sharehold- What they arrt> 

ers. This amounted to what is called a plane that will be 
“cease and desist” order. 

•'Respondent’s refusal to recognize 

- the conflicts of interest or the unsafe 
or unsound practices Involved in his 
actions constitutes all the more rea- 
son to issue a cease and desist order 
against him In order to prevent simi- 
lar actions In the future,” Judge 
Davidson said in his opinion. 

Tougher Move Is Dedisej 

. ■ Judge Davidson declined to take 
-the rare step of granting greater re- _ _ , , 

. lief tnan was sought by the Office of N O DrODl 
d-Thrtft Supervision, which regulates • r 

t-aavfafs Vaaid *lnaa “ bmimrinrig -Wi« — — — 

‘ '' " " " ba 

th; 

much more quie: 
'of the’ planes It ts 
t the McDonne 

elghH'com; 
feature foldr 

^from'Denver thaTtf Mr.'Ryaruqibolds'^ ^ ce 196-foot 
r^.the recommeadahoi/V^'re'gtrtng to^"^. the “ a 
^wn~teT>^l Softer planes cun 

? to use ter 

>3Tilr7Bush'wasTte of hS^^r S ‘- m4ller * 

- J ^all new planes, 0 

by two pilots tnsu 

iCt.The airlines si: 

">5ederal regulatorT^tSded IhS^^ 1 * ^ * 

"Mr: Bush had failed to "disclose »d--' leys 'J lv ‘!f nei 
y aqua taly 'his buainau 'reiadonships V m y v * d ab«3u: on 
_w1th the two borrowers when he'was'- f4irlu,e “ 

-- — * ! — * — overmah 


twin-engine jetlb 
smaller than the l 
Boeing 747. The r 


Want 2 e 
and lavat 
on tracks 


v? recbmmeodadon'^nbw ' r gbes -to • 

y r^dotb- R'HLZ Jr- ^ ^eor^s diroc-'riJ? 1 *^ * 

Utoz. Idr. Bush out'appS Sidvene'*? 2 - ^ -» 

fldebston m the oourta. ' 

esla52, r Mg*fi ush 1 s la w 
' todaTthaT^uage^vidsoc 1 ! 
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S& V — i-i» m d.^ 

Continued From First Business Pog« .•« said that Mr. Bush violated SUvera- 

: rr i do’i Internal p otlrtea as weU as Gov- 

;->*• * il ^ '- -- emment' confllct-af-intcrest stand- 

's SUverado director from IMS to . ml* by failing to fully niy^ his 
;1M*.*;.?. • . ■? > ■' business dealings with the men. ' 

■'Judge Davidson sakl In his recom-- . The judfe said these lapses, which 
mendation: "What respondent is ap- to “unsafe or unsound 

parently unwilling to accept is the piactice*,” occurred when Mr. Bush, 
fact that failure to disclose slgnifl- without disclosing his dealings to the 
cant conflicts of interest constitute other directors, voted to approve 
unsafe and unsound practices which more than S100 million in loans to Mr. 
are contrary to fene rally accepted .Waiters and recommended a 1900,000 
standards of prudent operation and line of credit for a venture between 
place the financial institution in a his company and Mr. Good, 
position of potential afaoormal risk of ' Judge Davidson also dted Mr. 
loss, v*-- r- » i : ** . i.r : •* Bush's failure to notify fellow dlrec- 

r -"In addition to depriving the board tors that Mr. Good was contempUt- 


Ti 

:I 


at 


of all facts which may have s bearing 
on the ultimata decision vts-4-vis any 
given transaction, the existence of 
less than fully disclosed conflicts has 
the effect of eroding the confidence of 
the public and depositors In the finan- 
cial soundness of the institution," the 
judge continued. "Absent such confi- 
dence, no financial institution can 
long survtve." 

Mr. Bush and Silverado's other di- 
rectors face a $200 million lawsuit 
filed by the Federal Deposit Insur- 
ance .Corporation. The case is ex- 
nt-ctfid to be tried ***** f an , * 

£Last xumrner,' Mr v Bush began a fft^ 1 T 

; public relations' campaign, as wen as * — _l_ “t. . 

: a^ hard-fought legal defense that cuM ; £ 

jminated jtn V.'thie^day - bearing - ta 
> September. He tn«f«r»d that his bust- Ppo ® jel ' T ’ p0 T a - ~r 
ness dealings with the borrowers, BOl 
L. Walters and Kenneth M. Good, ad- 
hered to the highest legal and ethical 
standards. 

Mr. Bush contended that in a ties 
like Denver, everybody did business 
with everybody else. "Everybody 
knows everybody,'" 
tervtewihen. 


ing a S3 million Investment in his 
Denver oil exploration company 
when SUverado allowed Mr. Good to 
reduce his debt to the savings Institu- 
tion by SSJ million because he was 
approaching Insolvency. 


U.S. Petroleum Data 

In mAone of Mrrete except refinery uMzatlon 


U 12 72 

2J 2J 14 

224.0 221.7 220-5 

132.0 133.4 110.2 

11 :■ 4.7 . .0.4 

2.1 1.7 2J 

341 J 332.1 347 J 

12 72 7.3 

111 03.0 092 

imnnita 


•VJ 


Crude proOucaon. axJy 
Refinery mention (%) 


he said In an tn- 


REMEMBER THE NEEDIEST! 
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STf>c HJosljutgtott tunes 


Neil Bush defiant 
in brief to OTS 


THE ASSOCIATED «<ES3 

President Bush’s son Neil has ac- 
cused federal thrift regulators of 
having a "Big Brother mentality" 
unsupported by law in their conflict- 
of-interest case against him. 


get advice from a lawyer on poten- 
tial conflicts of interest if he takes 
another position with a bank or sav- 
ings and loan. 

But the OTS lawyers said Mr 
Bush should not be allowed to accept 


In a legal brief, NeilBush'dis-' — • posxaon-unless he has demon- 


puted the Office of Thrift Supervi- 
sion’s recent statement that he 
should demonstrate that he under 
stands conflict-of-interest con- 
straints before being allowed to ac- 
cept another position with a savings 
institution. 

The brief was submitted Sunday 
to OTS Director Timothy Ryan and 
released yesterday 

The OTS said early this month 
that Mr. Bush showed "evidence of 
personal dishonesty” by failing to 
fully disclose his business ties when 
he w as a director of the collapsed 
Silverado Banking, Savings and 
Loan Association of Denver Sil- 
verados failure in December 1988 is 
expected to cost taxpayers SI billion. 

The OTS regulators agreed with 
most of the restrictions that Admin- 
istrative Law Judge Daniel J. David- 
son recommended last month for 
Mr. Bush. But they proposed slightly 
stricter conditions. 

For example. Judge Davidson 
sa:d, Mr. Bush should be required to 


strated to federal regulators that he 
can recognize the existence of ac- 
tual and potential conflicts of inter- 
est. Mr Bush. 36, could demonstrate 
such an understanding by his con- 
duct or by completing relevant “for- 
mal education;' probably consisting 
of courses in business ethics, the 
regulators said. * 

Mr. Bush called that requirement 
“vague and meaningless" in his new 
bnef. He continues to insist be com- 
mitted no wrongs. 

The condition would subject Mr 
Bush to the "unprecedented pros- 
pect of having to satisfy OTS or 
other agencies by some kind of 
schooling or testing that he can rec- 
ognize drhat the agency may believe 
is a conflict of interest.” the brief 
says. “That kind of ’Big Brother* 
mentality is not supported by any 
law, and the [OTS] staff cites none." 

Mr. Bush's bnef also contends 
that Judge Davidson's conclusions 
“do not remotel y support" the OTS 
position. 



Neil Bush 


Judge Davidson “nowhere found 
that Bush's actions involved per- 
sonal dishonesty' or ‘a willful and 
continuing disregard for the safery 
or soundness' of Silverado," the bnef 
says. "Nor is [the OTS] entitled to 
even assert its position since it never 
charged, never proved, and never 
proposed such findings." 

The OTS' actions in the case have 
not been "restrained by laws, proce- 
dures. rules or notions of fair play 
and due process" the bnef adds. 

OTS Director Ryan will review 
Judge Davidson s recommendations 
and is expected to make a final de- 
cision in the coming weeks. 


TREASURY 
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HEAVY-HITTER 


fcy Miriam Rozert 


The . Biggest Client 
In The Country 


W hen the Federal Depr»n Insur- 
ance Corporation started look- 
ing for a new general counsel 
last February. a parade of well- 
qua 1 1 lied bank regulatory lawyers 
applied tor the job that would allow 
them •«* preside over the nation's big- 
gest legal bonanza ever— the SAL 
cleanup. From the list* of interested 
lawyers pros ided by board members 
and former general counsel. FDIC 
chairman L. William Seidman had 
culled scscral impressive resumes, 
including tfe**c of Mark Weiss, a 
I p jnncr Jl Washing ion. DC '% Coving- 
l ton A Burling, and Mary Ann Cadit- 
ala. an assistant general counsel at the 
I T reasuty 

The Mia of Alfred Byrne arrival 
I through a different route. A partner 
I and corporate securities specialist in’ 
! the DC orficc of Philadelphia s 390- 
j lawyer Dcchen Price A Rhoads. 


Responsible for over 100,000 cases and 
$624 million in outside counsel fees this 
year , FDIC general counsel Alfred 
Byrne manages a mecca for lawyers . 


Byrne learned of the iob in January 
i rum Arthur Newbnld. a Dechcn 
Price litigation partner. NewboJd 
piqued Byrne's interest, then fired off 
a letter recommending his partner to 
his former prep sc hi ad classmate and 
Harvard University roommate. White 
House counsel C. Boy den Cray. 

The networking succeeded. Byrne 
quickly became “the White House 


candidate” for the according to 
FDIC chairman Seidman. And (hough 
Seidman and the president 1 advisers 
disagree on many (hints, they agreed 
on Byrne. Seidman. a Harvard-trained 
lawyer, says he was impressed with 
Byrne's m- house management expe- 
rience at an insurance company and 
with his take-charge demeanor. 

But news of Byrne's appointment on 



May 12 promgned grumbling amnrw 
some Washington lawyers. With ms 
feu* regulatory experience ami mi 
public policy background. Bvrne rmd 
wom perhaps the highest -profile gtw* 
eral couuad job m a regulatory 
agency. He wtadd now control the 
powerful iprgoi from which the FDIC 
projects roughly S624 million in out- 
side rotund fees will flow m 1991. 

"He’s an unknown commodity up 
here |on Capitol Hill|." says a via Her 
on the House Gov. rnmem Operations 
committee. An FDIC depury general 
counsel and a general counsel at an- 
other agency say that they heard 
v peculation that Byrne got the jub be- 
cause ha was Seidman s Georgetown 
neighbor— an i n correct assumption 
hut one that shows the extern to w hich 
Byrne's qualifications were ques- 
tioned. 

Arguably no one is qualified for the 
FDIC job. As the nation v SAL bailout 
bill digs more deeply imo taxpayers* 
packets, the FDIC* legal department 
budget (which include* outside coun- 
sel fees) will more than double to 
S809 8 million m 1991. nuking it the 
agency s single largest expense. The 
department s caseload has already 
surpassed 100.000. These days Seid- 
man refers to bis agency as a "mecca 
for lawyers.** 

As general counsel for the world's 
largest consumer of legal services 
Byrne will make policy and manage- 
ment decision* that will affect the bot- 
tom lines of hundreds of Arms. To he 
successful. FDIC ubsereftn and in- 
siders say. he will have todvertmul the 
FDIC* outside counsel practices, 
completely retool the legal depart- 



94 
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its in ho u s e «aff of ttwyurs 10 ! JOO 
by the cad of 1991— hiring ttanmof 
50 attorneys a moo*. A» te M 
mob he an alao he* dmtof hpl 
nmeyies and l#do a cope 
it* thrift crisis. _ 

He mutt actoomU* aN ofMriectt- 
environment that i akin to a 
short tank. Eager » find 
and to defied Mama. 

Congresx will fra 
time nor fonivenesi 
All in all. it's • 
lenge for i a 
experience touli II months. As Byme 
says. '*1 couldaX have arrivad at a 
better or worm lime." 

TYPE-A. AND HR 
LETS YOU KNOW n* 

Since taking office on June 4. Byrne. 
47. has continently taken un co n ven- 
t tonal steps that— given the conserva- 
tive nature of the regulatory world 
—seem, like showmanship. He hired 
one of the country's most prestigious 
and expensive law firms. New Yort's 
326-lawyer Cravath. Swaine 4 
Moore, m a bold attempt to recover 
SAL junk bond losses from bankrupt 
Dread Burnham Lambert Croup, lac.. 
and its subsidiaries. He retained two 
top legal consulting firms. Hilda- 
brsndt. Inc., and Altman Weil Pensa. 
to study the agency's outdated com- 
puter system and its hiring practices, 
respectively. He even invited ten 
general counsel from the nation's 
largest corporations to a bull sesaioo 


•Its not that his ideas are ulti- 
mately wrong." says a general coun- 
sel at another regulatory agency, who 
concedes he has been offended by 
Byrne's brashness, "but it s the way 
he handies things.'* 

FDIC suffers, however, appear will- 
ing to wau and we whether Byrne's 
flashy moves pan ouv. To his credit, 
they say. he has established himself as 
an industrious, inventive leader in the 
face of extreme pressure. Given the 
depth of regulatory experience at the 

agency, current and former agency 
officials agree that Byrne's aptitude 
fur management is much more signif- 
icant than his knowledge of the Fi- 
nancial Institution Reform. Recovery 
and Enforcement Act of 1919, the 
SAL cleanup leg islattoa. 

If rollcd-up shirtsleeves and sheer 
diligence were the mein indices of 
success, the forecast for the new gen- 
eral counsel would be bright. Though 
his Georgetown home and 
des have prompted some 
among hts staff. Byme has ii 
his FDIC colleagues as a hard 
He arrives every morning at 7:30 A.M. 
and often remains there for 12 boon, 
rarely letting things sit on his desk far 
more than a day. according to Ids 
Jcpuiics. At regular Monday mor ni n g 
meetings in which his five deputies 
give progress reports, he generally 
docs not accept excuses for delays 
graciously, two deputies uy. 

Dimes handsome. all-American 
image is marred only by his chain- 
smoking— a habit that, like his no-small- 
talk manner and determined gait, re- 
fiats his driven nature. "Byme is a 
t>pe-A personality, and he'll let you 
know it." says one deputy »eneral 
counsel. Indeed. Byme all-tow- 
proudly recounts how. during a recent 
trip to Palm Beach. Florida, he sat 
tvside the pool reading an early draft 
<•1 j five- volume opus on his agency's 






‘l think he cm go 

anything. B 
dotal mesa ha total know 
he's thinking." 



Inc. and McrriH Lynch A Go. be. 
Two yon laar Byre# ■mm imtf to 
turn to tha Uniiad Stem. Ha 


M9 and soon bapn letting Mim- 
aers know that he was imir— id ■ a 
public policy p o ta ioa a w efl -pravna 
earner booster for a corporaaa lawyer 
seeking to settle m the Caphoi. 

Byrne's general counsel job pays 
S 120.000 1 year, significantly H« thta 
average Deehan Price drew of 


I as "a achadnla 


the position 


won raqnwaa 
White Honan 


After going out on a political limb 
to have Cravath launch the assault 
against Drexel, Byme has followed up 
quickly and fastidiously. 


strata his dedication. "We have all 
kinds of show-the-flag meetings 
now," gripes one of Byrne's deputies. 

, A HOPSCOTCH CAREER 
Byrne's earner is more notable for its 
hops cotc h pattern than for its logical 
progression toward a top bonk regu- 
latory job. The son of the chief finan- 
cial officer of • medium-sized com- 


Byme grew up m Palos Verdes Es- 
tates, a suburb of Los Angeles, and 
received his BA. and law degree from 
Washington and Lee University in 
Lexington. Virginia. Starting at 
Richmond's 50- lawyer Christian. 
Banco. Epps. Breat A Chappell, he 
moved to the city's more prestigious 
450-lawyer Hunt on A Williams in 
1971. After teven years of general 
corporate work, he left without mak- 
ing partner. “They had a fair shot at 
me. ha explains. "In a word. I left 
same of impatience." 

He landed an m-house job at INA 

ToSft 

Corporation, and within five weeks he 
was promoted to managing attorney, a 
position which made him responsible 
for the activities of 150 lawyers. 

In 190 Byme moved back into 
private practice, accepting an ofTer at 
nioeaix'i 110-lawyer O'Connor. 
Cavanagh. Anderson. W estover, Kill- 
ingswonh A Beshears. O'Connor 
partner Gerald Jacobs— whom Byme 
would later hire as an FDIC deputy 
general counsel knew Byme through 
work hts firm had done lor the insur- 
ance company. O'Connor asked Byme 
to head hts firm's fledgling five- 
lawyer corporate department. The 
stint was brief. For personal reasons 
Byme returned to Philadelphia and 
accepted a partnership offer from 
Dechert Price, according to Dechert 
Price partner Allan Mostoff. 

After two years in Dechert 'i Phila- 
delphia headquarters Byme was asked 
to go to the firm's five-lawyer London 
office. Banon Winokur. then head of 
the firm's international practice, says 
the firm was hoping Byrne's extensive 
experience with securities work would 
bulkier Dechan » overseas business. 


and the FDICs five-member board. 
Ostensibly, political party affiliaikM 
was not an issue, but Byrne's Repub- 
lican credentials cenamty did not 
hurt. In I9t9. at the request of the 
Republican Netional Com mi t t e e , he 
handled legal matters for a fund- 
raising campaign led by singer Dionne 
Warwick on behalf of minority chil- 
dren with AIDS. Pen n s y lvania's two 
Republican senators. Arlan Specter 
and John Hems, supported his aoau- 


HIRING CRAVATH 
Of all the steps Byme has taken since 
he assumed his pest, the men revea l - 
inj has been his plan to hire Cravsth 
to pursue Drexel. Before Bvme came 
to the FDIC. agency officials had 
esked New York's Thacker Proffitt A 
Wood to represent it in the Drexel 

' 'CE 

rvptcy court that Drexel had conspired 
to plunder the SAU. ip violation of 
RICO laws. But Byme hp&even big-, 
ger plans. 

Byrne told Seidmen and other 
agency officials that the FDIC would 
have to hire a Wall Street firm with 
experience in high-stakes securities 
litigation if it wanted to pursue a 
RICO claim against Drexel effective- 
ly Sc id man says Byrne convinced htm 
that the agency would have to pay a 
premium for such a firm s services. 
Typically the FDIC ask* lawyers who 
charge S250-S300 an hour to discount 
their rates by at least 10-20 percent. 
But the partners at the New York 
firms Byme was considering generally 
charge between S350 and S500 an 
hour. 

In late August Byme began truer* 
viewing partners at high-orofile New 
York firms— including Cravath and 
Davis Polk A Ward well. To attract the 
firms without paying their costly 
hourly fees, he offered them a con- 
tingency arrangement. The talks with 
Davis Polk had not gone very far 
when an irmoivahie conflict was 
discovered, according to partner Lew- 
is leaden At Cravath. however, star 
litigators David Boies and Thomas 
Barr were intrigued by the high- 


They sought to com 
mam ib aconite FDIC a 
But may of Cemdi's 66 


is 66 partners 
ffffff jiH M 


their direct* at 


curs*? 

klitg Hfte of coq 
rooms Mate in 
"They argued that «« lose either 
way. recalls one partner who sup- 
ported the proposal. "If wc take the 
cast and wm h quickly, they will era- 

ieitt us for getting too much money. If 

we don't do that, teyll criticize us for 
being too slow." 

On August 27 Laurie Cohen, a staff 
reporter at TV Wall Street Jtmntoi. 
about the Cravath proposal, and 
representatives stepped 
Cardin Collins, a Chi- 
cago Democrat and a member of John 
DtnfeH'i fe 


the proposed arrangements to "award 
... a potentially muhimillion-datlsr 
contract to one of the country's most 
ex p e nsi v e law firns." Barbara Tim- 
mer. general counsel of the House 
Committee on Banking. Finance and 
Urban Affairs, chided. "I have an 
idea why they art worth twice as 
much as anyone else.'' 

When Byme took the proposal to 
the FDIC board in August. Scidmut 


amount of money tetlzrav 
earn if it 


ing. At that point the leading proposal 
on the table was a package of dis- 
counted hourly rates and a c ap ped 
contingency fee based on the emuuni 
recovered. The board m em bers also 
questioned Cravath's potential con- 
flicts: the firm had represented The 
First Boston Corporation and other 
investment banks that used Drexel s 
junk bond financing techniques. 

Against tough Washington odds 
Byrne's plan prevailed He overcame 
the conflicts issue with the help of 
Yale Law School professor Geoffrey 
Hazard. Jr., who studied the nutter 
and gave hi* blessing. As for Cru- 
vath's fees, the arrangement was 
changad: Cravath will receive a dis- 
counted hourly rate and. if « wins, a 
capped premium bused on the hours 
billed and the- a m ount recovered. 

Having gone out on a political limb 
to have Cravath launch the Drexel as- 
sault. Byme has followed up quickly 
and fastidiously. Cravath > Boies sas> 
Byme has not only attended each 
weekly conference-call strategy session 
conducted by the Drexel litigation 
team but has also made substantive 
conmbuttom to the legal arguments 
"Me has taker! a proprietary interest, 
says Botes. 

Filed in New York bankruptcy 
court on November 14. the highly 
publicized claim seeks $6 8 billion in 
damages under civil RICO laws, al- 
leging that Drexel "plundered" 41 J 
failed thrift* that are now under the I 
government x control. The FDIC al- ! 
lege* that Drexel used bribery, s.vr 
cion, extonion. fraud, and other ille- ; 
gal mean* to get the SALs tu use g.n • 
emmem-insured funds i«> purchase | 
Dread's junk bonds— nuny of »hi,h 
were issued without the proper r v -gt- J 
nation. The agency also contends thai , 
Drexel engaged in market mtn.pu!,- 
lion through threats and brines de- 
signed to control prices and inflate th- 
vaiue of the junk bond market 

How much money the cU<«i night 
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You don't have 
to work on Wall . 
Street to read 
The Wall Street* ' 
Journal. And yote 
don't have to - 
practice in 
Washington to 
read Legal Times. 
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yield ifimee uflrer. Dread de- 
clared ia btenwpKjr court tel k hm 
SJ.I biltiua m asm. boi te coomt 
already owes at lead 119 biilioa to 
oter ctatmana. As pan of in teak 
med with te SBC. Drad 

FDIC 

was quote ia 7V 
JT7C Mac*. • Bctete. Mary- 
lead laird ncwalcner. at tayiag that 
the agency hope* to recover $500 
Tnillioa from DrcaeL Thai would rep- 


FDIC sua filed so far, according to 
FDIC spokesman Alan Whhaey. 

In December Cravath filed a suit oa 
behalf of Columbia Saving* A Loaa 
Association again* nine former Dm* 
el officials and more than 100 Dread* 


making charges similar to those al* 
leged in the FDICs bankruptcy claim. 
Once one of Dread's largest client*, 
the ailing Columbia is now likely to be 
taken over by the FDIC which is ex- 
pected to file a related suit against the 
same panics. 

A MANAGEMENT 
NIGHTMARE 

A few days after he staned work at the 
FDIC Byrne asked for a list of cases 
the agency was handling. That's im- 
possible. suffers said. The agency's 
computer tracking system could not 
produce that information. The de- 
partment could not even count its 
cases, much less analyze their cost- 
effectiveness. The rudimentary con- 


jHBWY-WTTHt 


turned to a pnsidous law firm con- 
sultant. Altman Wed Pmaa. far ad- 
vice. He had alrea dy dir ecte a 



since ha arrived at the FDIC remain 
unresolved. For starters there is die 
p ropose d S2-3 million cap oa the le- 
gal feas any outside firm can re cei ve 
from the agency in • year. Seidmaa 
says that the cap exists and any staff- 
ers who are suit debating the issue 
“should be docked pay because the 
issue has already been decided." But 
Byrne has taken a mors ambiguous 
stand so far. ‘"The chairman clearly 
•eels mors strongly about the rigidity 
of the rule than we do." he say*. 

A case in point is the recent hiriiw 
of Chicago's 289-lawyer Hopkins A 
Sutter for the high-profile case against 
the officer* and directors of Silverado 
Banking, Savings and Loan Associa- 
tion, a group that includes President 
George Bush's son. Though Bymc 
recused himself from the decision 
because Dechert Price represents one 
of the Silverado directors, he says he 
supports giving the work to Hopkins 
A Sutler. The assignment enures that 
Hopkins A Sutter s fees will exceed 


The hiring of Chicago 's Hopkins & 
Sutter for the high-profile case against 
the officers and directors of Silverado 
ensures that the firm 's fees will exceed 
the FDIC’s fee cap several times over. 


diikra astonished Byrne. FDIC chair- 
man Sc id man had warned him that the 
agency's legal depa rtm en t was a man- 
agement nightmare, but only after in- 
cidents like this did he fully understand 
Seidman's meaning. “I underestimated 
the challenges here.'' he says. 

At the root of the agency's problem 
was an explosive growth in tu case- 
load. When the Federal Savings and 
Loan Insurance Corporation was ab- 
sorbed by the FDIC. the case numbers 
more than tripled overnight. Byrne 
says the existing computer system had 
been insulted when the agency hand- 
led roughly 13.000 cases at a time, 
compared to the more than 100.000 it 
handles today. Byrne has hired Hilde- 
brands to advise on the computer 
problem and has esubli tried an m- 
housc committee to supervise trie 
overhaul of the system. 


Bymc also needs to get a grip on his 
panment's procedures for hiring 
outside counsel. More than 1.000 


department's procedures 


firms are registered as approved out- 
side counsel, and hundreds more art 
vying to land a spot on the gravy train 
by demonstrating that they have ex- 
perience doing the kind of work the 
agency now needs. 

To ensure that the agency is fol- 


standards as n hires, supervises, and 
pays these firms. Byrne once again 


the cap several times over. In 1989 the 
firm received $105 million from the 
FDIC. according to the agency. Hop- 
kins A Suiter was handling a simitar 
work load this year even before the 
firm cot the Silverado case. FDIC 
records indicate. 

The cap dilemma resulted largely 
from the 1989 merger of the FDIC and 
the FSUC. a congress »onally man- 
dated solution to the SAL crisis. The 
agencies' annual records of spending 
show that the FSUC maintained close 
relationships with reUtively few 
firms, paying 80 percent of its legal 
fees to 19 outside counsel, according 
to a former FSUC lawyer. But the 
FDIC. which at the time managed a 
fraction or the FSUCs case load, 
handled nrutters mostly in-house and 
never paid an outside firm more then 
S2-3 million a year. 

Deputy general counsel Jack Smith, 
a former FSUC lawyer, still advo- 
cates his old agency's system. “Why 
should we reverse that pattern 1 " he 
asks, pointing out that few private 
corporations spread their work among 
more than a dozen outside firms. In 
contrast. FDIC deputy general coun- 
sel Thomas Rose, a propon e nt of the 
cap. believes that distributing all the 
work among a small group of law 
firms makes it impossible to drop an 
outside firm if n becomes necessary to 


do so. Hundreds of firm ti m *. 
teir stew of the FDIC pie agree w 
Roae. They have passed that rsmi 
oo wwesr c on gr e ssm e n, whn Imt 
mm hounded te FDIC 
. "I heve stacks and sacks of te 
learn compfaiteg fthaj they «j 
seys Theodore Jacobs, c fa 
counte of te House subco mm itte e ■ 
commerce, crammer, and naavu 
affairs. 

Byrne says he plans to take a stai 
early this year on the cap issue in 
formal report on te agency's outs* 
counsel policies, la that sama reps 
ha also hopes to deal with a seem, 
major issue: Cea te sgeacy coatuu 
to work with law firms it has decitk 
to sue? The cue of Janes. Day. Reus 
A Pogue best illustrates the p robi e r 
The FDIC filed s $72 million m 
practice suit again* te 1.203-lawyc 
Cleveland-based firm last month • 
charges related to several partner 
r epr esenta tion of failed Texas thrift 
The firm had been handling matte: 
for the FDIC until the suit was file* 
and it has continued to work on inn- 
actional metiers for financial rnsiiti 
tiona te FDIC has taken over, a. 
cording to deputy general count. 
Rosen, who shs on the legal depart 
meat's conflict committee. "We'r 
reviewing diet (Jones, Day relation 
ship) with a presumption (that th 
work) will be moved." Rosen says. 

Such conflicts are now decs ‘ ’ 
case-by-ease basis, but te 



trie agency steps up its i 
lawyers and takes over 
thrifts. “We keep running into ( 
selves." concedes Cecil Underwood 
a lawyer in the agency's j 
liability unit. John Beaty, 
the unit, told Legal 
owned by American 
LP.) that 30 p ercent 
pending investigations will result n 
malpractice sums tgaimt attorneys. A 
the mom en t, Rosen says, there is iv 
formal system for informing th. 
FDICs regional offices about firm- 
that have become targets of im-ntiga 
none. As e result, the agency is likelv 
to end up suing firms H has hired, 
lirmen Sew 



is not paritcu 


Chairmen 
lariy 

conflict*. Having faced similar issue- 
with accounting firms that are bcin> 
sued by the FDIC while continuing t< 
.work loc-th e ag en cy. Sc id man says h. 
is willing to accept a similar selutiot 
for lawyers. "We are familiar will 
Chinese walls, and we use ihcm al 
ready." says Seidman. But Byrne i- 
more cautious in this respect. "Id. 
have a real problem with the notion o: 
walls." he ays. noting that the court- 
have not considered walls to he . 
particularly good defense again-' 
conflict-of-interest allegations. 

Byme could be criticized for dclth 
crating too long on certain maior is 
sues, such as the conflicts policy oi 
the proposed fee cap But given ih» 
size and complexity of his mission 
most observers believe it s too early !• 
pass judgment on his performance 
Even a bank regulatory lawyer »h»« 
considers Byrne an ambitious "man 
on the make" concedes that the gen- 
eral counsel has made no glaring 
blunders so far. 

To his credit. Byme seems to relish 
the formidable challenges he faces. "I 
think I have the bcsi legal joh m the 
country." he says. He may be right 
But it sure wouid be nice if he could 
get a list of all his apenev - cj-c* 
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NEWS RELEASE 





She Federal Deposit Ins u r an ce C orporat ion today filed a lawsuit seeking 
$200 million in damages against farmer officers, direc to r s and lawyers for the 
failed Silverado Banking, Savings and lean Association, Denver, Colorado. 

Ihe IDIC lawsuit alleges that the former officers and directors of 
Silverado breached their fiduciary duty and were guilty of gross negligence. 
Sane of the insiders of Silverado also are accused of having been unjustly 
enriched at the institution's expenee. She IDIC also n amed Silverado's outside 
counsel as defendants, seeking damages far their breeches of duty in 
representing the thrift. 

Silverado was c l o se d by the farmer Federal Home Loan Bank Board on nanmh*r 
9, 1988. At the time, it had $2.3 billion in assets, lhe JBXC acquired the 
Silverado receivership as a result of the 1989 savings and loan rescue law that 
abolished the Federal Savings and Loan Insurance C orporat ion and put the FDIC 
in charge of federal deceit insurance far thrifts. Ohe lawsuit was filed in 
the U.S. District Court in Denver. 

Delias K. Jones, the JBXC's Senior D^uty General Counsel, said today: 
’This suit was filed after a careful and thorough investigation conducted over 
several ninths - Our conclusion is that Silverado was the victim of 
sophisticated schemes end abuse by insiders and of g oo es negligence by its 
directors and outside professionals. We are saridng in this case to recover 
every available dollar for the federal de p o s it insurance funds and the American 
tasqpayers." 
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Named as defendants in ths suit are the following fanner officers of 
Silverado: chairman and chief executive officer Michael Wise; chief financial 

officer Robert lewis; chief operating officer Richard Vandapool; and 

executive vice president Russell Murray. 

W. James Metz, who owned 88 pe r cent of the stodc in Silverado and its 
holding crapany, also was named a defendant. Board membra who held positions 

between 1984 and 1988 also were named. They are Fieri an Barth, Richard 

Bunchman, Neil Bush, Diane Ingels, Marjorie Page and Richard Vitkus. 

The FDIC's Claims include allegations of isprqper loans and investments 

made by the officers and approved by the directors, with many of the 
transactions in violation of federal regulations and Silverado's own lending 
policies. 

Legal counsel to Silverado named as defendants in the suit were: the 

Denver law firm of Sierman & Howard, which was general aounsel to Silverado 
between 1984 and 1988; and firm parser Ronald Jacobs, who also served an the 
board of Silverado's ftotcflng n cxrpany. ~° nr - 

The FDIC's att o rney malpractice claims against Sherman & Howard result from 
the failure of that firm and its attorneys to execute their obligations to 
Silverado, placing the interests of a few insiders over those of the 
institution they vmrm retained to protect. 

Copies of" the lawsuit, which details the various allegations of negligence 
and breaches of fiduciary duty, are available fran the FDIC's Office of 
Corporate CruBiun ica t ic n s. 
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People 


AMERjam\k£B Monday. December JO. 1990 


Too Soon to Call: 

Who Gets Seidman’s Job 


After seven months of pa- 
tiently playing the part of heir 
apparent. William Taylor could 
be losing ground as the regulator 
most likely to succeed L. Wil- 
liam Seidman as chairman of the 
Federal Deposit Insurance 
Corp.. industr> and regulatory 
sources say. 



T. Timothy Ry»n Jr. 

Sow considered a contender 


Though there is no consensus 
on the front-runners, some fre- 
quently mentioned contestants 
could give Mr. Taylor, the Fed- 
eral Reserve Board’s director of 
regulation and supervision, a 
run for his money. They include 
Securities and Exchange Com- 
mission Chairman Richard 


Breeder.; FDIC Vice Chairman 
Andre* "Skip" Hove: and - the 
latest and perhaps most intrigu- 
ing addition to the list - T. 
Timothy Ryan Jr., director of 
the Office of Thrift Supen isior. 

Not that Mr Taylor has 
rubbed anyone the wrong *a> 
exactly. But the idea of a long- 
time Fed bureaucrat running the 
FDIC has some bankers up ir. 
arms and some FDIC staff 
members bracing for a culture 
clash. And the outlook for Mr. 
Taylor’s ascent is complicated 
by Mr Seidman's resolute deter- 
mination not to resign under 
pressure from White House 
chief of staff John Sunurtu. 

In short, sources say. the long- 
er Mr. Seidman sucks around 
the more opportunities Mr Tay- 
lor’s detractors have to advance 
other candidates. Money -center 
banks reportedly are leading the 
charge f b find an alternative to 
Mr. Taylor, faring that as FDIC 
chief he would stand in the way 
of their quest for new powers 
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UNITED STATES OP AMERICA 
Before the 

OFFICE OF THRIFT SUPERVISION 


In the Matter of 

NEIL M. BUSB 

A Former Director of 
Silverado Banking, Savings 
and Loan Association, 
Denver, Colorado 


Enforcement Review 
Committee Resolution 
No. ERC-90-30 
OTS AP 91-16 


ORDER TO CEASE AND DESIST 

For the reasons set forth in the attached Decision of the 
Director of. the Office of Thrift Supervision in the .above- 
captioned matter, the Director of the Office of Thrift Supervision, 
as successor to the Federal Savings and Loan Insurance Corporation 
pursuant to section 401(f) of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, Pub. L. No. 101-73, 103 
Stat. 183, 356 ("FIRREA") , and section 3 of the Home Owners* Loan 
Act, as amended by section 301 of FIRREA, 103 Stat. at 278-8 0, 
finds that Respondent, Neil M. Bush, in his former capacity as a 
director of Silverado Banking, Savings and Loan Association, 
Denver, Colorado, has engaged in unsafe or unsound practices and 
breaches of his fiduciary duties involving multiple conflicts of 
interest. This conduct was contrary to generally accepted 
standards of prudent operation of an insured depository institution 
and its possible consequence, if continued,, may be. abnormal risk, 
or loss, or damage to an institution, its shareholders, or the 
federal deposit insurance funds. Accordingly, grounds exist to 
issue a cease and desist order under section 407(e) of the National 
Housing Act ("NHA") (12 U.S.C. § 1730(e)(1) (1988)), now repealed 
and superseded by section 902 of FIRREA (to be codified at 12 
U.S.C. | 1818(b) (1)) . 

Pursuant to his authority under section 8(b) of the Federal 
Deposit Insurance Act ("FDIA") to issue an order pursuant to this 
cease and- desist proceeding, the Director 

6 4 2 G 

HEREBY ORDERS that: 

1. Respondent, Neil M. Bush, cease and desist from any acts, 
omissions, or practices involving any conflicts of interest, unsafe 
or unsound practices, or breaches of fiduciary duties, as defined 
in 12 C.F.R. § 571.7, or any successor statutes or regulations, ar.d 
as established by the common law and discussed in the attacr.ei 
Decision. 
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Z. -^Upoir becoming affiliated with a federally insured 
depository' institution, or any holding company thereof. Respondent 
shall: . - 

(a) obtain advice of competent counsel on his duties and 
responsibilities, both initially upon accepting such a position 
and when particular issues arise that may cause Respondent to be 
uncertain about his responsibilities; 

(b) abstain from voting or participating in any manner on 
any proposals in which Respondent has a personal interest and may 
experience a direct or indirect benefit; 

(c) in connection with any transaction subject to 
subparagraph (b) , make full disclosure of the existence of 
Respondent's interest and its nature and extent, and of the facts 
known to Respondent as to the matter or transaction under 
consideration; 

(d) at least annually, and with a continuing obligation in 
the event of a change of circumstances, make full disclosure of 
any and all loans, investments, partnership interests," stock 
ownership, and any other business relationships, which constitute 
a conflict of interest as defined in 12 C.F.R. ft 571.7 (as well as 
any successor statutes and regulations) , the attached Decision, and 
the common law, with persons who are customers or prospective 
customers of such institution or its affiliates; and 

(e) refrain generally from violating the standard governing 
conflicts of interest, fiduciary duties, and safe or sound 
operations, as set forth in 12 C.F.R. ft 571.7 (as well as any 
successor statutes and regulations) , the attached Decision, and 
the common law. _ ... ..... 


3 . This Order shall become effective- at the expiration of 
thirty (30) days after it is served upon Respondent. 
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X. TIWMPPCTIQM inmiBI OT CQMCLMIQM 

No activity is mora critical to tha survival and succass of 
any insurad financial institution than tha faithful performance 
by its officars and directors of thair fiduciary duties. By 
thair efforts, tha institution operates; only through thair 
diligence, loyalty, care, and candor say it prosper. Failure of 
a director to satisfy these fiduciary dutias undareines tha 
foundation of an institution's safe and sound operation. For; 
this reason, a director's adherence to his fiduciary dutias vast 
be an obligation keenly appreciated and scrupulously followed. 
This is a case where a director failed to seat these standards. 

Mr. Neil M. Bush ( "Respondent") was a director of Silverado 
Banking, Savings and Loan Association (the "Association") . At a 
tine when the Association's board of directors was considering 
purchases of property froa, and loans to, entities owned or 
controlled by Bill L. Walters ("Walters"), Respondent failed to 
disclose to the Association's board that Walters was a limited 
partner in JNB Exploration Company ("JNBE") , Respondent's primary 
business* and source of income, that JNBE was indebted to Walters, 
and that JNBE and Respondent were obligated to Cherry Creek 
National Bank ("CCNB"), of which Walters was the controlling 
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*' • 'taji *!»•• »• ’ 

sharuholdoal^ Raspondant voted as a board aeabor to approvo tha 

' V.4.^ : 

transactional vith tha Walters entities. 

Respondent also failed to disclose to the board his 
relationships vith another business associate, Kenneth K. Good 
("Good") , and his interest in transactions involving Good that 
were being considered by the Association's board of directors. 

Zn his recosaendad decision and order, the Administrative 
Lav Judge ("ALJ") found that Respondent had failed to disclose 

I 

these natters vhan various transactions vara being considered^ by 
the board of directors of the Associations The ALJ concluded^ 
that this conduct involved significant- conflicts of interest and 
constituted nultiple breaches of Respondent's fiduciary duties to 
the Association and unsafe and unsound practices that could 
conceivably be repeated at other federally regulated 
institutions. Accordingly, the ALJ reconnended that the Office 
of Thrift Supervision ("OTS") issue against Respondent an order 
to cease and desist fron such conflicts of interest in the 
future. 

The Director of the OTS (" Director") concludes that a 
director of an insured depository institution who may experience 
a direct or indirect benefit in connection vith a matter before a 
board of directors, has a conflict of interest and therefore 
would breach his fiduciary duties if he fails to disclose to the 
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board oft director* all material nonprivilagad information 
ralavant to tha board's dacision on tha mat tar, qz if ha 
participatas in tha matter, or it ha votas on it. 

Tha Diraetor agraas with tha AU's conclusions and finds 
that Respondent breached his fiduciary duties of candor and 
loyalty and engaged in unsafe or unsound practices in his 
capacity as a member of tha board of directors of a federally 
insured depository institution. Tha conduct vas clearly contrary 
to generally accepted standards of prudent operation of a 
financial institution. Where a director breaches his fiduciary 
duties, the soundness of the institution's management function is 
impaired. Thus, the possible consequence of such conduct, if 
continued, may be abnormal risfc, or loss, or damage to an insured 
financial institution, its shareholders, or the deposit insurance 
fund. Accordingly, the Director concludes that a cease and 
desist O^er^ s£ogld^lj§ r issued^ against Respondent* 

In view of the Director's conclusions, the attached Order 
requires Respondent to cease and desist from any acts, omissions, 
or practices involving any conflicts of interest, unsafe or 
unsound practices, or breaches of fiduciary duties, as defined in 
12 C.F.R. $ 571.7, the common lav, and the discussion that 
follows in this Decision. In addition, if Respondent becomes an 
institution-affiliated party in the future, the Order requires 
him to obtain advice of counsel as to his responsibilities; 
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abstain fra* voting or participating in any aannar on proposals 
in which ho has a personal intsrast and aay sxporisnco a dirsct 
or indirect bonofit; make full disclosure of his interest in such 
proposals; at least annually disclose any conflicts of interest; 
and generally refrain fro* violating standards governing 
conflicts of interest, fiduciary duties, and safe and unsound 
operations • 


tx. BAcratotnm 

X. Chartres Ifliinit the respondent 

i 

This natter arises froa a Notice of Charges and Hearing 
filed on February 5, 1990, and amended pursuant to the ALJ's 
Order of October 5, 1990. 1 The Notice alleges that, during his 


1 This cease and desist action was initiated by the 
Office of Enforcement ("Enforcement") of the OTS against 
Respondent, a former director of the association, for alleged 
breaches of fiduciary duties involving conflicts of interest and 
unsafe or unsound practices. The Association was a Colorado 
savings association with accounts insured by the former Federal 
Savings and Loan Insurance Corporation ("FSLXC") pursuant to 
section 403(b) of the National Housing Act, 12 U.S.C. § 1726(b) 
(1988) ("NHA") • The Association failed and was placed in 
receivership by the FSLXC on December 16, 1988. 

Until August 9, 1989, the Federal Home Loan Bank Board 
("FHLBB*) was the operating head of the FSLIC. On August 9, 

1989, President Bush signed into lav the Financial Institutions 
Reform, Recovery, and Enforcement Act of 1989, Pub. L. No. 

101-73, 103 Stat. 183 ("FIRREA"). FIRREA abolished both the 
FHLBB and the FSLIC, and created the OTS. 

Section 3 of the Home Owners' Loan Act ("HOLA") , as amended 
by FIRREA, provides that the Director succeeds to the powers that 
had been vested in the FHLBB. 103 Stat. at 278 (to be codified 
at 12 U.S.C. $ 1462a(e)). Section 401(f) of FIRREA further 
provides that the abolition of the FSLIC does not affect the 
validity of FSLIC' s rights under any section of title IV of the 
National Housing Act. 103 Stat. at 356. Thus, the Director 
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tenure at * director from August 1985 to August 1988, Respondent 
failed to disclose certain information to ths Association's board 
of directors, and as a result, breached his fiduciary duties to 
the Association and engaged in unsafe or unsound practices. 

Three separate instances of failure to disclose fora the basis 
for the Notice. 

First, the Notice alleges that Respondent failed to 
disclose his business relationships with Walters or his personal 
and business obligations to CCNB, of which Walters was the 
controlling shareholder, and that Respondent failed to disclose * 
that JNBE was indebted to Walters. ’ Subsequently, Respondent 
voted to approve purchases of property froa, and loans Bade to, 
Walters or entities Walters owned or controlled. As a result, 
the Notice contends. Respondent breached his fiduciary duty to 
the Association and engaged in an unsafe or unsound practice by 
voting to approve s |rans^QtiQh8^ith an4 loang entities Q Owned 
or controlled by one of his business partners or creditors. 


succeeds FS&IC as the party-in-interest and may proceed against 
Respondent pursuant to section 407(e) of the NHA, which was 
repealed by FIRREA and superseded by section 8(b) of the Federal 
Deposit Insurance Act ( H FDIA") , as amended by FIRREA. 12 U.S.C. 

S 1730(e); 103 Stat. at 450 (to be codified at 12 U.S.C. 

$ 1818(b)). FIRREA repealed section 407(e) of the NHA, but the 
grounds for issuance of a cease and desist order set forth in the 
NHA still govern actionable conduct that occurred before that 
statute's enactment. Post-FIRREA , the OTS's authority to issue a 
cease and desist order is derived from section 8(b) of the FDIA. 
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Secondly 7 the Notice allege* that Respondent failed to 
disclose adequately his personal indebtedness to Good or his 
business relationships with Good. On Good's behalf. Respondent 
sought a $900,000 line of credit from the Association to enable 
Respondent's business enterprise, acting in partnership with 
Good, to bid on oil and gas concessions in Argentina* According 
to the Notice, Respondent breached his fiduciary duty to the 
Association and engaged in an unsafe or unsound practice by 
attempting to bring about a transaction that, if consunsated, 
would have resulted in benefit to hiaself t and by attempting to 
bring about the execution of a line of credit that, if made, 
would have violated the regulation prohibiting transactions with 
affiliates at 12 C.F.R. f 563.43(b). The Notice also asserts 
that Respondent breached his fiduciary duty to the Association 
and engaged in an unsafe or unsound practice by failing to make 

..... P ; 

adequate disclosures * - the nature*, of the. proposed trpnsggt ion and 
his interest in it. 

Finally, the Notice alleges that Respondent breached his 
fiduciary duty to the Association and engaged in an unsafe or 
unsound practice by failing to disclose to his fellow directors 
an agreement contemplating Good's contribution of over $3 million 
to Respondent's partnership, at a time when the other directors 
were considering a substantial release of collateral and 
forgiveness of debt on Good loans at the Association. 
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b. FWOTtaiagt BtiMt 

Following a hearing during which the parties prasantad tha 
testimony of vitnassaa and introducad docunantary avidanca, 
Adniniatrativa Lav Judga Danial J. Davidson (tha "ALJ”) iasuad 
his Recommended Decision, Recommendation , and Raconnandad Ordar 
to Caasa and Dasist ("Racomandad Dacision”) on Dacaabar 17, 

1990. on January 7, 1991, Enforcanant filad an axcaption to tha 
AU 1 s racomandad caasa and dasist ordar; on January 27, 1991, 
Raspondant filad axcaptions to both tha AU's dacision and ordar. 

i 

On Fabruary 11, 1991, tha partias vara notifiad that tha ALJ's 
Racomandad Dacision had baan subnittad for tha Diractor 9 s rariav 
and final adniniatrativa determination. Saa 12 C.F.R. 

$ 509.32(b). 

c. ihtjymi AiflBiaaia Bislslaa-jal axA is 

Tha AU~mader. numerous findinga-.of fact and conclusions of 
‘ 5 * * - - •*"'c:v 2 y. *. f: 

law leading to his ultinate conclusion that Raspondant had 

engaged in unsafe or unsound practices involving multiple 

conflicts of interest that could conceivably be repeated at other 

federally regulated institutions, and that this conduct 

necessitated tha imposition of an ordar to caasa and dasist from 
% 

all future such conflicts and practices. 

Tha AU concluded that Respondent, by voting to approve the 
Walters transactions without full disclosure to the board of 
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director*, had engaged in conduct that violated the Association's 
internal policy Oh conflicts of interest and involved a 
significant conflict of interest constituting an inherently 
unsafe or unsound practice as defined in 12 C.F.R. f 571.7. 

The ALJ further determined that Respondent's failure to 
disclose fully to the board of directors his close business 
relationship with Good and his own interest in the proposed 
$900,000 line of credit to Good's company involved conduct that 
violated the Association's internal policy and involved a 
significant conflict of interest constituting an inherently 
unsafe or unsound practice as defined in section 571.7. 

Similarly, the AU found that Respondent's failure to 
disclose to the board of directors the full nature and extent of 
his relationship with Good and all the information available to 
him concerning Gog4i* f Ujjhclal condition at tfce time the Qpod 
loan modification was being considered by the board violated the 
Association's internal policy and involved a significant conflict 
of interest constituting an inherently unsafe or unsound practice 
as defined in section 571.7. 

The recommended order to cease and desist would require 
Respondent to cease and desist from any acts, omissions, or 
practices involving conflicts of interest as defined in section 
571.7 or involving a breach of fiduciary duty to any federally 
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insured* depository institution. Ths AU also rscosasndsd that 
ths Director_order Respondent to csass any unsafe or unsound 
praetics as an institution-affiliated party. 

Ths ALJ furthsr suggested that, upon becoming an officer, 
director, or controlling parson of a fadarmlly insurad dapository 
institution, Raspondant ba raquirad to obtain advica of competent 
lagal counsal on his dutias and responsibilities; abstain from 
voting or participating in any proposals involving parsons or 
bus inass antitias in vhich Raspondant has any interest; and at 
laast annually sales full disclosura of all businass ralationships 
with institution custoaars or prospactivo custosars, as wall as 
any businass ralations with a party who has a proposad 
transaction bafora tha institution's board. Tha XLJ also 
racoosandad that Raspondant ba ordarad not to violata conflict of 
intarast lavs, ragulations, and policy statanants and to taka any 
affirmativs action nacasaary to corract any .conditions resulting 
fros violation of tha order. - - ■> 

D. inceptions to tha ALJ's Raconaandad Decision 

Raspondant raised numerous exceptions to the ALJ's findings 
of fact. Tha Director has adopted tha ALJ's findings of fact 
with certain minor modifications based on tha Director's rulings 
on Respondent's exceptions. The Director's findings are set 
forth in tha Appendix to this Decision, vhich also contains a 
brief discussion of the disposition of Respondent's exceptions to 
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th* ALX-'ME finding* of fact. 

Respondent excepts to the conclusions of law on ths grounds 
that: (1) ths OTS failsd to asst ths standard nsesssary to 
support a csass and dssist order; (2) ssetion 571.7 is 
unconstitutionally vagus and doss not sstablish a standard of 
conduct; (3) ths AXJ's findings fail to sstablish that Rsspondsnt 
violatsd ssetion 571.7; and (4) Rsspondsnt did not breach his 
fiduciary dutiss on any of ths occasions allsgsd by ths OTS. 
Rsspondsnt also arguas that ths AU failsd to exercise 
indspsndsnt 'judgment in rsaching his recommended dscision. Thsss 
points ars discussed in ssetion ZZZ of this Decision. Ths | 
Director has concluded that the AXJ's findings and conclusions, 
as modified herein, support ths issuance of a csass and dssist 
order against Respondent. 

Enforcement filed -one exception to ths recommended order to 
cease and desistv Enforcement seeks as order -requiring s 
Respondent to demonstrate, prior to assuming a position as an 
institution-affiliated party, the ability to recognize and 
respond to actual and potential conflicts of interest. For the 
reasons described below, the Director denies this exception. 

ZZZ. PlgCMfiiQB 

A. The Standard of Conduct Applicable to Thrift Directors 

Directors of a savings association have a fundamental duty 
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to avoid placing themselves in a position that craatos, or that 
laads to or* could load to, a conflict of intarast or appaaranca 
of a conflict of intarast. This standard, which appaars in an 
FHLBB (now OTS) statement of policy, 12 C.r.R. S 571.7, 2 rastatas 
a fundamental fiduciary obligation of diractors of any corporata 
antity — ona that should ba fait avan more strongly by diractors 
and officars of dapository institutions. Thasa diractors owa an 


2 Raspondant contands that saction 571.7 is 
unconstitutionally vagus as appliad by tha AZJ and that ”a 
ragulation is unconstitutionally vagus whan it aithar forbids or 
raquiras tha doing of an act in terms so vagus that man of common 
intalligancs sust nacassarily guass at its meaning and differ- as* 
to its application." To bolstar his arguaant, Raspondant 
inappropriataly citas casas involving constitutionally protactad r 
rights. Thasa casas ara not applicabla vhara tha ragulation at 
issua doas not involva a criminal prosacution or a 
constitutionally protactad activity. Sift Brannan v. Occupational 

SaffttY k ttssltt RlY lftML ■CQBBLl.P t 505 r.2d 869, 872 (10th Cir. 

1974) . 


To tha extent tha courts considar tha vaguanass doctrina at 
all in tha contaxt of aconomic ragulation, thay consist ant ly hold 
that economic ragulation is sub j act to a lass stringant vaguanass 
analysis. , "Economic Jjegulation jusually daa.lft with, a narrower 
subject and those affected oy it' are more likely to “consult tha 
lav, seeking clarification if necessary, in order to plan their 
behavior." BrocXlrt Yi StomlgKa, 711 P.2d 1376, 1381 (7th Cir. 
1983) . sn ftlftfi glllMft-flg Hfllfain Eatfltgi Yt.JThs Flipside 
Hoffman Estates. Inc^. 455 U.S. 489, 494-95, reh'q denied . 456 
U.S. 950 (1982); Exxon Cerp. v. Busbee . 644 F.2d 1030, 1033 (5th 

cir. ) , denied mb n asu Exxon core. y, geo rale Aafn of 

Petroleum Retailers. 454 U.S. 932 (1981). Tha rigorous 
application of a vaguanass analysis as urged by Raspondant is 
especially inappropriate in tha context of a banking ragulation. 
As discussed' in tha text below, content may ba given to tha 
unsafe or unsound concept through tha evolution of agency 
practice. 

Section 571.7 imposes no criminal penalty and involves no 
constitutionally protactad right. Its meaning is sufficiently 
clear. Therefore, tha Director rejects Respondent's argument 
that saction 571.7 is unconstitutionally vague. 
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•v«a high®?' fiduciary duty to tha inatltutions thay sarva than do 
directors of othar cospanias. Bacausa thay ara obliged to 
safeguard depositors ' sonsy, depository institution directors ara 
held to "standards of probity and fidelity sore lofty than those 
of 'the sarkat place. rielshhaekar v. llus. 109 F.2d 543, 547 
(9th Cir.), cart, denied . 311 0.S. 655, reh»a denied . 311 U.S. 

726 (1940).’ 


The substance of a director's fiduciary duty to a federally 
insured, state-chartered savings association is established by 

I 

federal as vail as stats statuta and conon lav* 4 Stats lav doss 


s AllS Briggs v, Spaulding. .141 U.S. 132, 147, 152 * 

(1891); Gadd v. Pearson . 351 F. Supp. 895, 903 (M.D. Fla. 1972); 
FSLIC V. Huff . 704 P.2d 372, 378 (Kan. 1985). Accordingly, 
officers and directors of depository institutions ara held to a 
strict fiduciary duty to act in tha bast interests of tha 
institution, its shareholders and its depositors. See, a . q. . 

Lane v. Chovnlnq . 610 F.2d 1385, 1388-89 (8th Cir. 1979); First 
Nat 1 1 Bank of La Marcrua v. Smith, 436 F. Supp. 824, 831 (S.O. 

Tex. 1977), aff'd in part- and vacated in part on other grounds. 
610 F72d 1258 (5th Cir. 1980); Rlnoeon v. Alblnson. 3 5 F.2d 753, 
754 (D. Minn.-maw ^ JsfsevnBahk . 432 A. 2d 814, 

821 (N.J. 1981); Litvin v. Allen . 25 N.Y.S.2d 667, 678 (N.Y. Sup. 
Ct. 1940); 3 W. Fletcher, Cyclopedia of the Lav of Private 
Corporations § 838 (rev. pern. ed. 1986). 

4 See, a.g.. Boverman v. Hannsr. 250 U.S. 504, 510 (1919) 
(duty of care of national bank director is imposed both by 
National Bank Act and under common lav arising from director's 
fiduciary relationship to stockholders and depositors) ; Briggs v. 
Spaulding . 141 U.S. 132, 146, 152 (1891) (duty of care of 
national- bant director under National Ban* Act and common lav) ; 
Hove v. Meek . 795 F.2d 893, 896 (10th Cir. 1986) (director 
violated state banking statute codifying duty of care) ; Hoehn v. 
Crews . 144 F.2d 665, 672, 673 (10th Cir. 1944), aff'd sub nom. 
Garber v. Crews . 324 U.S. 200 (1945) (fiduciary duties of 
national bank director arising under statute and common lav) ; 
Fleishhacker v. Blum . 109 F.2d 543, 547 (9th Cir.), cert, denied . 
311 U.S. 655, reh'q denied . 311 U.S. 726 (1940) (common law duty 
of loyalty of national bank officer); FSLIC v. Plano . No. 86-472, 
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not provide the exclusive statement of the fiduciary duties of 
directors of a federally insured institution* The federal 
government as regulator and insurer has a compelling interest in 
establishing a uniform nationwide minimum standard of conduct, 
and to that end may establish a regulatory and common law of 
fiduciary duties that does not depend on the location of the 
institution. Brlcber v. FDIC . 747 F.2d 1198, 1202 (8th Cir. 
1984) ; B^verlv Hill* Fed, Savin qi 8 Loan Ass»n v. WM n. 371 F. 
Supp. at 314. 


A fundamental component of the fiduciary duties of directors 
in every jurisdiction, however, is that directors owe a duty of 
loyalty to the institution they serve. This duty prohibits 
directors from engaging in transactions that involve conflicts of 
interest with the institution. 5 When faced with divided 


slip op. at 1, 10-13 (E.O. La. May 17, 1989) (federal thrift's 
directors and officers breached duties of care and loyalty 
established under federal common ; Beverlv Hills Fed. Savings 
4 Loan Asa 'n v. FHLBB. 371 F. Supp. 306, 313, 314, 316-17 (C.D. 
Cal. 1973) ("federal regulatory scheme . • . [embraces] 
fundamental principles of the common law consistent with policies 
of the regulatory scheme and necessary for their implementation"; 
federal thrift's controlling shareholders held to have breached 
their common law fiduciary duties even if their conduct did not 
violate any specific regulation of FHLBB) ; Goodman v. Perpetual 
Buildinc Ass'n . 320 F. Supp. 20, 38 (0.0. C. 1970) (common lav 
duty of loyalty of state-chartered thrift director) • 

5 'rint Hat'l BanK al La Harw v. Snlth, 436 f. supp. at 

829; ss& United Stat.l v. Bvrun. 408 U.S. 125, 137-38 (1972) 
(controlling person cannot abuse his power by promoting his 
interests at the expense of the corporation's interest); Pepper 
v. Litton . 308 U.S. 295, 306, 310-11 (1939) (a director is a 
fiduciary and equity will not permit a fiduciary to use his cover 
for his personal advantage); 12 C.F.R. §§ 571.7, 571.9; FHLBB 
Memorandum R 62. Congress has directly recognized the serious 
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loyalties^ directors must demonstrate both their good faith and 
the inherent fairness to the corporation of transactions in which 
they have a financial, business or other personal interest. 

Mille Acquisition C o. v. Macmillan. Inc.. 559 A. 2d 1261, 1280 
(Del. 1989). 

Subsumed within the fiduciary duty of loyalty is the duty of 
candor. This duty requires that corporate fiduciaries "discloso 
all material information relevant to corporate decisions from 
which they may derive a personal benefit. * Mills Acquisition Co. 
Y« MacnlllMi Ins*.# 559 A. 2 d at 1280 . Sift BftYtrlY Hills Zftj u. 
Savinas k Loan Ass'n v. FHLBB. 371 P. Supp. at 314 (savings 
association's control group breached their fiduciary duties to 
the institution's members in transferring control of the thrift 
without complete disclosure to the members) ; Brictoer v. FDIC . 

747 F. 2d at 1200, 1202 (ban* directors' failure to stop a fellow 
director's improper practices was. a breach of their fiduciary 

• i * ; CA - U IX oi«j> 

duties and ground for a removal order) ; Weinberger v. UOP. Inc. . 
457 A. 2d 701, 709, 710 (Del. 1983) (inside directors' failure to 
disclose price feasibility study to outside directors in 
connection with a cash-out merger was a breach of their fiduciary 
duties). See also In Re: Illinois Valiev Acceptance Coro.. 531 
F. Supp. 737, 741 (C.D. 111. 1982) (director held liable for 


consequences of self-dealing to the health of financial 
institutions. H.R. Rep. No. 1383, 95th Cong., 2d Seas. 10, 
reprinted in 1978 U.S. Code Cong. * Admin. News 9273, 9282. 
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’ t [ T //r. m . - 

failing ~tcrSlsclosm another director 'a conflict of interest) . 


Colorado lav similarly and unequivocally sstablishos that 

directors ovs duties of good faith and loyalty to their 

corporations and shareholders. Kullcrrsn v. Haw Gas j Supply 

QSU, 135 P.2d 1007, 1010 (Colo. 1943). The specific duties to 

vhich Colorado courts have held directors includes 

(1) Not to profit at the expense of the corporation or 
shareholders, (2) not to speculate with corporate 
property or use corporate property or their relation to 
it for personal gain, (3) not to secure a private 
advantage through the use of official powers at the 
expense of the corporation, and (4) not to deal vith 
corporate property in a personal transaction without 
the approval of the shareholders. 

De La Garza, Conflict of Interest Transactions s Fiduciary Duties 

of Corporate Directors Who Are Also Controlling Shareholders. 57 

Denver Lav Journal 609, 612-13 (1980) (citations omitted). 6 


The threshold inquiry in assessing whether a director 
violated his duty of loyalty is whether the director Jias a 
conflicting interest in the transaction. Directors are 
considered to be "interested" if they either "appear on both 
sides of' a transaction []or expect to derive anv. personal 
financia l benefit from it in the sense of self-dealing, as 
opposed ‘to a benefit vhich devolves upon the corporation or all 


Decisions in other states are generally in accord. See . 
^SLu/ Revlon. Inc. v.MacAndrews & Forbes Holdings, Inc.. 506 
A. 2d 173, 182 (Del. 1986); Weinberger v. UOP, Inc. . 457 A. 2d 701. 
710 (Del. 1983)? Guth v. Loft. Inc. . 5 A. 2d 503, 510 (Del. 1939). 

64 4 5 


4162 


16 

Stockholder* generally. " Aronson v. Lewis. 473 A. 2d 805, 812 
(Del. 1984X {emphasis added); lift D. Block, N. Barton 6 S. Radin, 
Th> Business Judgme nt Rule: Fiduciary Duties, of Corporate 

Diractors 15 (3d ad. 1989). 


The conflicting interest need not be a direct financial one. 
For example, in Drobbln v. Hlcolet Instrunant Corn.. 631 F. Supp. 
860 (S.D.H.Y. 1986), the Southern District of Hew York held that 
a conflict of interest night arise less directly: 


Such are the subtleties of human relationships 
that self-dealing and conflicts of interest nay take 
many forms. "The conflict of interest of a director 
may arise not only out of one's personal business 
interests or one's directorship in another corporation; 
it may alio stem from a. desire, to fayor friends. 

rtlativi. or businesn associates." 

Id^ at 879 (emphasis added; citations omitted). The court 
further stated that a director not "financially interested" in a 
transaction nay nevarthelase "forfait the savings status of 

• -.iCw/ * • * 

1 independent- dlreoitachsCar n o rm nubtlev -entanglements 

and alliances." Id. at 881 . 7 


The facts involved a director who voted to approve a 
corporate transaction with another company. Although he had no 
direct financial interest in the specific transaction or in the 
other company, he did have a business relationship with another 
director who was financially interested in the transaction. The 
court found. he had an interest in enjoying the good will of the 
other interested director, and was "entirely dependent upon [the 
other director] for an entree into the practice of law . . . . 11 
Id* at 881-82. Accordingly, the court held that the director had 
a prohibited conflict of interest. See also Borden v. Sinskav . 
530 F.2d 478, 495 (3d Cir. 1976) ("[w]hile a showing of financial 
interest is certainly relevant to, and often dispositive of, this 
question [of director interest], it is only one factor to be 
considered by the finder of fact"; directors not disinterested 
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Tb« duty of candor requires that "directors. 'protect the 
riqhts of the cospany and act openly and atoeva beard.'” sraat 
watarn Pnlted Corn, v. great Western Producers Cooperative. SSS 
p.2d 380, 382 (Cele. Ct. App. 1878), Quoting Sermon. v. Stratton- 
Meeeechusetts geld Mines Cc. . 12S P. 490, 491 (Cole. 1912). This 
obligates a director to share with the other board Bashars such 
information as he My possess that bears on a transaction under 
consideration by the board. 

f 

Corporate fiduciaries, of course, also. must disclose 

i 

completely all Mterial information relevant to corporate * 

decisions froa which they My derive a personal benefit. 
Bflianblatt v. SaSSx. oil Cg., 493 a. 20 929, 937, 944 (Dei. 1989); 

Weinberger v. POP. Inc. . 497 A.2d 701, 711 (Del. 1993); Rosenthal 
v. Pour Comers Oil 4 Minerals 90.. 403 P.2d 782, 788 (Colo. 

1989) . See' alhd TIC industries. Inp.v. Worthwev. Inc.. 426 0.S. 
438, 449 (1976); Goss v. Clutch Exchange a Inc a 701 P.2di 33,' 36 
(Colo. 1985). 


because they were completely dominated by the controlling 
shareholder/director/ president) . Similarly, in Packer v. 

Vamool , 12 Del. J. of Corp. Lav 332 (Del. Ch. Apr. 18, 1986), the 
court found four of five directors to be interested in a 
transaction with their corporation due to their "professional, 
financial and personal relationships" with Yampol, the 
corporation's chairman and chief executive officer. 
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What constitute* "full disclosure" by the director will be 
judged within the context of all the facts and circunstances of 
the case. De La Garza, supra , at 637. The general rule is that 
there Bust be full disclosure of all of the facts and 
circunstances of the transaction, the terse of the contract, and 
of the director's interest therein. Hudson v, American Founders 
Life Ins. Co. . 377 P.2d 391, 397 (Colo. 1962). AfiSflTd# Smith v. 
Van GorXon . 488 A.2d 858, 893 (Del. 1985); Flleoler v. Lawrence. 
361 A. 2d 218, 222 (Del. 1976). 

By statute, Colorado and other states require full 
disclosure of the material facts of a director's personal 
interest in or relationship to a contract or transaction and as 
to the terse of the contract or transaction to the disinterested 
directors or shareholders in order for the transaction not to be 
voidable solely on the basis of his personal interest. Cclo. 
Rev. Stat. § 7-5-114^ s (1986) ; see alsp Del. Code Ann. tit. 8, 

S 144 (1983). " ^ 
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Respondent hes argued that this Colorado statute 8 contains 
the controlling definition of what constitutes a conflict of 
interest for purposes of this case, and governs any duty he nay 
have to disclose and to refrain from voting. This statute is 
narrow in scope, however, Zt was enacted only to negate the 
early common law rule that a transaction between a director and 
his corporation is void or voidable solely because of the 
director's interest. The statute merely states the procedures or 
circumstances under which that doctrine may be avoided, Zt does 


1 The Colorado statute provides in relevant parts 

No contract or transaction between a corporation and one or 
more of its directors, or between a corporation and any other 
corporation, partnership, association, or other organization in 
which one or more of its directors or officers are directors or 
officers or have a financial interest, shall be void or voidable 
solely for that reason or solely because the director or officer 
is present at or participates in the meeting of the board or 
committee thereof which authorizes, approves, or ratifies the 
contract or transaction or solely because his or their votes are 
counted- foeusuch^ purposes- if : — - - 

(a) Thi-Mtiglftl fft eta as to his relationship or interest * 
and as to the contract or transaction are disclosed or are known 
to the board of directors or the committee, and the board or 
committee in good faith authorizes, approves, or ratifies the 
contract or transaction by the affirmative vote of a majority of 
the disinterested directors, even though the disinterested 
directors are less than a quorum; or 

(b) t The material facts as to his relationship or interest 
and as to the contract or transaction are disclosed or are known 
to the shareholders entitled ^to vote thereon, and the contract or 
transaction is specifically authorized, approved, or ratified in 
good faith by vote of the shareholders; or 

(c) The contract or transaction was fair to the corporation. 
Colo, Rev. Stat, § 7-5-114. 5(a) (emphasis added). 
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not purports* describe or sneonpass all rules applicable to 
conflicts ot interest. In no event can it displace the federal 
standards also applicable here. £n Maer, Jr. 6 Giacoeini, The 
1977 Revis ions to the Colorado Corporation Code, 7 Colo. Lawyer 
910, 918 (1978). 


Moreover, even under such a "safe-harbor” statute, if an 
interested director fails to maXe full disclosure of all the 
material facts of the transaction and of his conflicting interest 
therein, "(tjhere is no 'safe harbor 1 for such divided 

i 

loyalties." Weinberger v. TOP. Inc. . 457 A. 2d at 710. 

A director's fiduciary duty further requires that an 
interested director abstain from participating in the natter in 
which he has a conflicting interest and fron voting on it. FSLIC 
v. Bass . 576 F. Supp. 848, 852 (N.D. 111. 1983) (director of a 
financial institution vhQ=haa a personal interest in a matter 
should abstain from the board deliberations on the matter and 
from voting on the matter). 201 Alai 12 C.F.R. 5 215.4(b)(1) 

(FRB regulation on approval of extension of credit to ban* 
director prohibits interested director from participating and 
voting on matter); 12 C.F.R. SS 563.41(c)(3), 563.43(b)(2) (OTS 
regulations explicitly prohibit voting by interested director on 
real estate and loan transactions between the director and the 
institution) . 
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lit sua*, the standard of conduct that applies to a director 
with a conflicting interest is as follows: A director of an 

insured depository institution who nay experience a direct or 
indirect benefit in connection with a setter before a board of 
directors, has a conflict of interest and therefore would breach 
his fiduciary duties if he fails to disclose to the board of 
directors all Material nonprivileged information relevant to the 
board's decision on the setter, if he participates in the 
matter, sc if he votes on it. The director sust disclose: (a) 
the existence and the nature and extent of his conflicting 

i 

interest; and (b) the facts known to the director as to the 
matter or transaction under consideration/ The director's 
recusal sust be accompanied by disclosure of the nature and 


9 Although the issue of the disclosure of privileged 
confidential information is not present in this case, there may 
be situations in which a director who has a conflicting interest 
is not able to comply fully with the disclosure requirement 
because* of an extrinsic legally enforceable duty of 
confidentiality. The director's extrinsic duty may be a duty 
under law or professional canon, or a duty of confidentiality to 
another person relating to the transaction. In that 
circumstance, the director must disclose that he has a 
conflicting interest, inform the directors who vote on the matter 
of the nature of his duty of confidentiality, and^ then play no 
part, directly or indirectly, in their deliberations or vote. 
Moreover; a director could encounter the same issue with regard 
to any matter that comes before the board, that is, a matter in 
which the director has no personal interest* Under the Model 
Business Corporation Act the director should disclose to the 
other directors that he has a duty under law or professional 
canon, or a duty of confidentiality to another person, respecting 
information relating to the transaction such that the director 
may not make full disclosure, and withdraw from participation in 
the board's deliberations and action. 3 Model Business 
Corporation Act Annotated f 8.62(b) and Official Comment to 
§ 8.62(b) (3d ed. 1989 Supplement). 
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•xtant ot th» conflicting intorost and tho facts known to tho 
director as- to tho matter under consideration by the board. 

B. The cosduot at Teens is this ease” 
l. welters Transactions 

Between June 1986 and January 1987, tha board of diractors 
of tha Association considarad ovar $100 Billion in transactions 
involving Walters or conpanies in vhich Waltars had an intarast. 
Respondent's relationships with Halters created a significant 
conflict of intarast, arising out of Walters' limited partnership 
interest in JNBE, Walters' original capital contribution of 
approximately half of JNBE's start-up expanses, JNBZ's subsequent 
$100,000 indebtedness to Walters, and the. credit extended to JNBE 
by CCNB. In addition. Respondent was personally liable as a 
guarantor on a portion of JNBE's debt to CCNB. Nevertheless, 
Respondent voted as a board member to approve those transactions. 
When he voted, he Anew of Walters' interest in ttie transactions, 
but he failed to disclose to the other directors his business 
relationships with Walters or his personal and business 
indebtedness to CCNB, a bank controlled by Walters. He also 
failed to report these facts on the Association conflict of 
interest disclosure fora provided for that purpose. 


The events discussed in this section are set forth in 
full in the Director's Findings of Fact, attached as an Appendix 
to this Decision. 
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Respondent owed a duty of candor to axplain that ha had a 
business- relationship with Walters. Ha failed to do so. He 
thereby violated his duty of candor, and deprived the other 
directors of the ability to evaluate his contribution to the 
discussions and the significance of his vote. He further owed a 
duty of loyalty not to vote on transactions with his business 
partner. He voted, and thus placed hiaself in a position where 
his interest could conflict with the Association's. He thus 
breached his duty of loyalty. 


The Association had an internal policy on reporting 4 
potential conflicts of interest . 11 Respondent failed to report 


11 The policy stateaent stated: 

It is the policy of [the Association] to 
require its officers and directors to devote 
their loyalties to the interests of the 
Association and to keep themselves free of _ 
influences thhtritfight conflict* or appear to" 
conflict with their representing the 
Association to the best of the Association's 
interests. ... To avoid the development of 
conflict situations, each officer and director 
is required to submit a written stateaent 
annually [and] as soon as he/she feels that any 
activity, interest, or relationship of his/hers 
has occurred which might possibly give rise to 
a conflict of interest. ... It is not the 
intention of [the Association] to require the 
• officer or director to exercise independent 
judgment as to whether or not a specific act, 
interest, or relationship constitutes a 
conflict of interest. The officer or director 
should [report] any ‘activity that might in any 
way be deemed to constitute such a conflict, 
and doubts should be resolved in favor of 
disclosure so -that an informed judgment can 
thereafter be made. 6 4 5 3 
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his dealings with Waltsrs on ths Association disclosure form. 

This failure “again deprived the Association of an opportunity to 
identify and avoid potential conflicts of interest. By violating 
the Association's internal policy. Respondent further breached 
his duty of candor. 

2. Good International Line ef Credit Transaction 

In October and November 1986, the board of directors of the 
Association considered granting a $900,000 line of credit to Good 
International, Inc. ("Good International"), a company formed by 
Good to do business in partnership with Respondent. 

Respondent formed JNB International, Inc. ("JNBX") to 
explore for oil and gas in Argentina. Good formed Good 
International to do business in Argentina with JNBX. JNBX and 
Good International agreed to associate as business partners and 
participated in a consortium that submitted a bid for government- 
owned oil and gas concessions in Argentina. As a condition to 
submitting the bid, the bidders were required to demonstrate 
financial strength. 

In ^October 1986, Respondent submitted a request to the 
Association's management that the Association provide Good 
International with a $900,000 line of credit. The request 
included draft loan documents that Respondent's lawyers had 
prepared. The stated purpose of the line of credit was for use 

6 4 54 
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in a prNantation of Good International's financial strength to 
tha Argentina government. 

There was no disclosure of the existence of JNBX; that 
JKBZ and Good International were partners in a consortium to do 
business in Argentina; that the reason Good International desired 
to demonstrate its financial strength to the Argentine government 
vas to qualify the consortium to bid on oil and gas concessions 
in Argentina; and that JNBX anticipated receiving a financial 
benefit from the proposed line of credit. In November 19S6, the 

i 

board of directors approved the line of credit. Respondent 
abstained from voting. 

Although Respondent's relationships with Good 12 produced 
significant conflicts of interest. Respondent did not disclose 
Good's relationship vith Respondent's company, JNBX, and the fact 
that the proposed line of credit vas to be used to qualify 

<1 . > 9 . -1 wO . • . . — _ . . _ m - 

Respondent's enterprise to bid on oil and gas concessions in 
Argentina together vith Good International. During this period 
of time. Respondent also failed to disclose this information on 
an Association conflict of interest disclosure form. The first 
time Respondent disclosed any relationship vith Good on a 


12 Good vas also a limited partner in JNBE, had arranged 
for lines of credit for JNBE from CCNB, and had agreed to lend 
funds to JNBE for its operating expenses. Good actually provided 
over $1 million to JNBE, including funds for Respondent's salary 
and benefits. Good also lent Respondent personally $100,000. 
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disclosure form warn in February 1987 , soma two months aftar tha 
lina of cradit had baan approved. 13 

Raspondant ovad a duty of candor to raport that ha had a 
substantial businass intarast in tha proposad lina of cradit. Ha 
failad to do so, and thus daprivad tha othar diractors of tha 
opportunity to avaluata tha propriaty and lawfulness- of tha 
transaction. Thus ha violatad his duty of candor. 


Respondent also ovad a duty of loyalty not to attempt to 
bring about a transaction from which ha vould dariva a businass 
banafit. Although Raspondant abstainad from voting on tha lina 
of cradit, ha nonathalass mads af forts to sacura its approval. 

Ha raquastad it from tha Association, causad his attomays to 
prepara loan documants, and presantad tha draft documants to the 
Association's management. In so doing, he breached his duty of 


loyalty. - Tl 1C ters 


■ j -i k. o • ' c .d>j '^n ■ 


3. Good Loan Modifications 

In Dacambar 1986, tha Association's board of directors 
agreed to restructure and modify certain Good loans totaling $32 
million. Management and tha board believed that Good was a 


In tha Notice of Charges, Enforcement alleged that if 
the lina of cradit had resulted in tha execution of a promissory 
note by Good International, it vould have violatad tha regulation 
prohibiting transactions with affiliated parsons, 12 C.F.R. 

S 563.43(b). However, tha record in this matter doss not show 
execution of such a note, and a violation was not demonstrated. 
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troubled-borrower who would not bo ablo to moot his obligations 
to tho Association. Tho loan modifications involved the roloaso 
of Good's personal guaranties and collateral aggregating $28 
million in return for a cash payment of $3 million. Respondent 
was not involved in the negotiations concerning the proposed loan 
modifications and he abstained from voting. 

However, Respondent failed to disclose to the board, and the 
other directors did not know of, the existence of an earlier 

agreement under which Good had agreed to continue to mate credit 

( 

available to JNBE and to provide a promissory note of up to $8 
million to fund the operations of JNBS (including Respondent's 
salary and benefits) • Respondent also* failed to disclose the 
probability that Respondent would be more likely to receive 
continued funding for his business if the Good loan modifications 
were approved. During this period of time. Respondent also 
failed* to report, this information on an Association conflict of 
interest disclosure form. 

A director's duty of candor requires him to disclose the 

nature and extent of his conflicts of interest arid all other 

material information relevant to a transaction under 
% 

consideration by the board. Respondent had a conflict arising 
out of his relationships with Good and from his own potential 
interest in the approval of the Good loan modifications. He 
failed to disclose his potential interest in the board's action 

64 5 7 
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or thm riaturd and extant of hia relationships with Good. 
Respondent also failed to share with the board the additional 
information that Good had recently obligated himself to continue 
funding JNBE and to provide up to $5 million to JNBE. Respondent 
was under a duty to share that information regardless of whether 
he had a conflicting interest. He had information concerning a 
borrower's financial obligations to which management and the 
board were not privy. He failed to disclose this information, 
and thus breached his fiduciary duties. 

r 

C. The Standard Tor Issuance of a Cease and Desist order 
At the time of Respondent's actions, section 407(e)(1) of 
the NHA authorized the FSLXC to issue a cease and desist order if 
a director of an insured institution has been, is, or is about to 
be engaged in an unsafe or unsound practice or is, has, or is 

£Lbout to violate a law, rule, or regulation. 12 U.S.C. 

$ 1730(e)(1). 14 The history of the statute shows that Congress 
carefully considered the phrase "unsafe or unsound »" Because the 
term "unsafe or unsound practice" was undefined in the statute, 
the Housm requested the Chairman of the FHLBB, John Home, to 
provide guidance on the subject. The concept was explained by 
Chairman Home as follows: 


FIRREA repealed section 407(e) of the NHA, but the 
grounds for issuance of a cease and desist order set forth 
therein still govern actionable conduct that occurred prior to 
FIRREA. SfiS section 401(f) of FIRREA. Post-FIRREA, the 
authority of the OTS to issue a cease and desist order is derived 
from section 8(b) of the FDIA. 64 5S 
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Lika many other generic terse widely used in 
the lav, such as " fraud," "negligence, 19 
.."probable cause," or "good faith," the term 
'"unsafe or unsound practices" has a- central 
meaning which can and must be applied to 
constantly changing factual circumstances . 

Generally speaking .jul "unsafe or unsound 
practice" embraces anv action^ or lack of 
action, which is CQntrarY_tQ._gsnerallv accepted 
standards of prudent operation, the possible 
consequences of which, if continued, would be 
abnormal risk or loss or damage to an 
institution, its shareholders, or the agencies 
administering the insurance funds. 

Financial Institutions Supervisory and Insurance Act of 1966s 

Hearings on S. 3158 and S. 3695 Before the House Committee on 

Banking and currency . 89th Cong., 2d Sees. 49-50 (memorandum 

-5 

submitted by John Horne) (emphasis added; citations omitted) ^ 


This definition has gained vide acceptance among the banking 
agencies and the courts. 1 * Under it, the regulatory agencies 
have broad authority to identify unsafe or unsound practices. 16 
The courts have recognized that the very purpose of using so 

■a • •, .bNU.ii.lCs ~~ d .... ...... ■ . ■ — 


Sat. l,g.> Van Dvk. v. Board of Governors of the Federal 
Reserve Sv«tn. 876 F.2d 1377, 1380 (8th Cir. 1989); Matter of 
Rodrigues . FHLBB Res. No. 88-1564 at 49 (OTS Final Decision 
issued pursuant to OTS Res. No. 89-447, dated December 5, 1989) ; 
In the Mat ter of Anonymous . FDIC Docket No. FDIC 85-215. (7-17- 
86) , reprinted in 1 FDIC Enforcement Decisions and Orders 1 
5069.14 (1986); In the Matter of Anonymous . FDIC Docket No. FDIC 
84-58e (1-25-85), reprinted in 1 FDIC Enforcement Decisions and 
Orders r 5042.9 (1985); First Nat'l Bank of Lamaroue v. Smith. 
610 F.2d 1258, 1265 (5th Cir,. 1980); First Nat'l Bank of Eden v. 
Dept, of the Treasury . 568 F.2d 610, 611 n.2 (8th Cir. 1978). 

In administrative proceedings, what is unsafe or 
unsound may properly be established by the expert testimony of 
bank or thrift examiners. Sunshine Stat. Bank v. FDIC. 783 F.2 
1580, 1582-83 (11th Cir. 1986); First Nat’l Bank of Eden v. Dec 
of the Treasury. 568 F.2d at 611. 64 5 0 
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generic alters was to permit the regulatory agencies the 

flexibility necessary to respond to new or different situations 

to protect the public and the Nation's federal deposit insurance 

funds. In re Franklin Mat* 1 Bank Securities Litigation, 478 F. 

Supp. 210, 218 (E.D.N.Y. 1979). As the Fifth Circuit has stated: 

The phrase "unsafe or unsound banking practice" 
is widely used in the regulatory statutes and 
in case law, and one of the purposes of the 
banking acts is clearly to conit the 
progressive definition and eradication of such 
practices to the expertise of the appropriate 
regulatory agencies. 

grace. Nat 1 !, Bank Vi . corntraUe r of the gassing# 373 r.ad 889, 

897 (5th Ci*. 1978) . Sift Independent Bankers Ass'n v. Helmanp. 
613 F.2d 1164, 1168-69 (O.C. Cir. 1979), cert, denied , 449 U.S. 
823 (1980) (discretionary authority to define and eliminate 
"unsafe and unsound" conduct is to be liberally construed) • 

consistent with the definition of unsafe or unsound practice 
in. theb legislative history, - the . case law, holds. tbs£ c£h», 
appropriate standard for the issuance of a cease and desist order 
is: (1) whether the conduct is contrary to generally accepted 

standards of prudent operation of a financial institution, (2) 
the possible consequence of which, if continued, may be abnormal 
risk, or g loss, or damage to an institution, its shareholders, or 
the insurance fund. ££ft First Nat'l Bank of Eden v. Dept, of the 
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2 £g£ 23 UQgr 56* F.2d at 611 n.2. 17 

Respondent's conduct constitutes unsafe or unsound practices 
under the standards recognized by Congress and the courts. 

First, in each of the situations described above. Respondent 
breached his fiduciary duties by failing to disclose a conflict 
of interest. Thus he obviously acted in a manner contrary to 
generally established standards of prudent operation of a 
financial institution. Respondent's voting on the Walters 
transaction was also contrary to such standards. 

Second, this conduct exposed the Association to the 
possibility of abnormal risk because it impaired the decision* 
making process of the board. The consequences of a director's 
failure to disclose that he, or his primary business, would 
benefit from iiAtters “pulf't'o the board for decision can be 
substantial. To omit to disclose such information deprives the . 


17 Respondent has asserted that a third element is 
required* that the conduct have "a reasonably direct effect on 
an association's financial soundness." This additional element 


vas suggested — 15 years after the passage of the Financial 
Institutions Reform Act — by the Fifth Circuit in Gulf Federal 
Savings & Loan Ass'n v. FHLBB . 651 F.2d 259, 264 (5th Cir. 1981), 
cert, denied . 458 U.S. 1121 (1982). A requirement of such a 
shoving is fundamentally inconsistent with the purpose of a cease 
and desist order, which is to try to stop harm to an institution 
bats rm it occurs. Saratoga Savings 6 Loan Ass'n v. FHLBB. 879 
F. 2d 689 , 693 (9th Cir. 1989). The Director accordingly rejects 
Respondent's argument that such a third element is required to 
establish that conduct is unsafe or unsound. o A i 
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board of thm opportunity to consider all partinant facta whan 
deciding a aattar bafora it. Tha rasulting uninfomad decision- 
making exposes an inaurad dapoaitory inatitution to abnormal 
risk. 


Furtharmora, a director's failure to abstain from voting on 
an institution's tranaaetiona with his business partner exposes 
tha institution to abnormal risk because of tha impairment of tha 
director's independent business judgment. Whan tha interests of 
tha institution and tha business partner do not coincide (as is 

i 

the case when the institution is a lender and the business 
partner is a borrower) , the director may resolve doubts about the 
wisdom of corporate action in a manner favorable to his business 
partner. The director may be unable to discern impartially the 
merits of a transaction that would benefit his business partner, 
such lack of impartiality poses an abnormal risk to insured 
depository institutions . ^»evention of juch j;isk jand .its 
possible adverse consequences is a fundamental objective of the 
cease and desist process. Accordingly, the Director concludes 
that grounds exist for the issuance of a cease and desist order 
against Respondent. 

D. Other Issues of Law and Procedure 
The remaining issues fall into the following general 
categories: the independence of the trier-of-fact; the remedy to 
be imposed; and the AU's rulings on various motions. 
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t. laflmaatafii of 

Respondent. maintains that tha ALT essentially adoptad 
Enforcement's propoaad findings of faet and conclusions of lav 
wholesale without reviewing the record and exercising his own 
judgment. The Director's review of the AZJ's Recommended 
Decision, however, shows that the AZJ did not uncritically adopt 
the agency's proposed findings and conclusions without further 
consideration or elaboration. The record shows that the AU 
reviewed the record and exercised his own judgment in formulating 

r 

his findings and reaching his conclusions * Ya The ALJ did not • 
adopt either party's proposed findings and conclusions verbatim 
and incorporate them in his Recommended Decision. Accordingly, 
the Director rejects Respondent's exception that the ALT failed 
to exercise independent judgment in reaching his Recommended 
Decision. 


2. The Parties' Exceptions to the Recommended Remedy 

a. AMilibllltT 9f ttt fillll IRd Mill flEfltS 
Respondent contends that a cease and desist order is not 
appropriate in this case because Respondent no longer serves as a 


% 


m In any event, while appellate tribunals uniformly 
criticize a trier-of-f act's wholesale adoption of a party's 
findings or brief, such a decision will not be overturned unless 
it is daarly .rron.ous. Sa. Anderson v. Bassenar city. 470 U.S. 
564, 572 (1984); DiLao v. Ernst S Young . 901 F.2d 624, 626 (7th 
Cir.) , c«rt. daniad . Ill S.Ct. 347 (1990); Walton v. qnitad 
Consumars Club. Inc. . 786 F.2d 303, 314 (7th Cir. 1986). 
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director ot the Association and the Association itsolf no longer 
exists. According to Respondent, cease and desist proceedings 
are preventive actions to correct unsafe or unsound practices 
"affecting the continued viability of an ongoing 
federally-insured institution" and, as such, nay not be based on 
past acts unless a reasonable likelihood of recurrence exists. 
Brief in Support of Bush's Exceptions to the AU's Decision at 
6-8, citing Gulf Federal Savinas 6 Loan kmm'n v. WtBB. 651 F.2d 
259, 263 (5th Cir. 1981), cart, denied, 458 U.S. 1121 (1982); 

BMlLfl t Bellairt.Yi, gamtsailir al ttt. earrings* 

697 F.2d 674, 681 (5th Cir. 1983). Respondent further asserts 
that a cease and desist order, like an injunction, is not 
warranted because the ALJ did not find that Respondent acted in 
bad faith. £** Aaron v. SEC . 446 U.S. 680 (1980); SEC v. 

Haswell . 654 F.2d 698 (10th Cir. 1981). 

These arguments are. without merit., Section, 8 (1)>, of the FDIA, 
as amended by section 905(a) of FIRREA, expressly authorizes the- 
OTS to bring cease and desist actions even though the 
institution-affiliated party charged may have resigned from the 
institution or the institution may have closed. 103 Stat. at 459 
(to be codified at 12 U.S.C. § 1818 (i) (3) ) . See also H.R. Conf. 

e 

Rep. No. 1278, 101st Cong., 1st Sess. 440 (1989). Congress 
explicitly provided that such authority is retroactive, subject 
to a six-year statute of limitations. Id. By its terms, 
therefore, the FDIA provides for cease and desist orders directed 

6 4 6 4 
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at past: misconduct regardless of ths status of tha rsspondant or 
the institution. 

Raspondant also argues, in assanca, that his resignation and 
tha closing of tha Association foreclose a finding that a 
reasonable likelihood of recurrence exists. Since Congress has 
expressly authorized cease and desist actions against officers 
and directors who have resigned or separated fron closed 
institutions. Congress could not have intended that those events 
would preclude issuance of a cease and desist order. Moreover, 
as a practical natter, the possibility exists that at soae-tiM 
in the future. Respondent could serve again as a director of an 
insured depository institution. 

With regard to his assertion of a good faith defense against 
a cease and desist order. Respondent relies primarily on cases 
arising under the federal securities laws. See Aaron v. SEC . 446 
U.S. 680; SEC v. Hasvell . 654 F.2d 698. Respondent's reliance on 
this argument and the associated case lav is misplaced. The 
courts have required a shoving of scienter to support issuance of 
injunctions against violations of certain antifraud provisions of 
the securities lavs. Aaron v. SEC . 446 U.S. at 701-702; SEC v. 
Hasvell . 654 F.2d at 699. 

Neither section 407(e) of the NKA nor section 8(b) of the 


FDXA contains a scienter requirement. 12 U.S.C. § 1730(e); 
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FXRHEA 902(a), 103 Stat. at 446-48 (to ba codifiad at 12 U.S.C. 
S 1818 (b)).* Tha Director doaa not intarprat tha OTS's caasa and 
dasiat authority to raquira a shoving of aciantar prior to tha 
issuanca of such ordars, and, on that basis, ha rajacts 
Respondent's argument that good faith, avan if demonstrated, 
would pracluda tha issuanca of a caasa and dasist order undar 
thasa circumstances. 

b. BMttittl to th* OrAar 

Tha ALT recommended that tha Diractor issua an ordar 
requiring Respondent to caasa and dasist froa: any acts, 
omissions, or practices involving conflicts of interest as 
defined in 12 C.F.R. S 571.7; any acts, omissions, or practices 
vhich constitute a breach of fiduciary duty; and any unsafe or 
unsound practice as an institution-affiliated party. In 
addition, tha ALT suggested that Respondent ba required bo 



federally insured depository institution or holding company 
thereof. 


Respondent submitted exceptions to each paragraph of the 
ALT'S recommended ordar to caasa and dasist. Generally, 
Respondent contends that tha recommended ordar is both unduly 
vague and overly broad. 
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Tlwr Director rejects Respondent's argument that ordering 
compliance with section 571.7 is impermissible because its 
provisions are unconstitutionally vague. In fact, both the 
language of the regulation and the common lav that has arisen 
regarding conflicts of interest have established veil-recognized 
standards of behavior for officers and directors of financial 
institutions. The Director has found that Respondent engaged in 
activities inconsistent with the standard articulated by section 
571.7, which embodies well-established principles of federal and 
common lav. It is, therefore, appropriate to order Respondent in 

f 

the future to conform his behavior to section 571.7, the common 
lav, and the standards discussed in this Decision. 

Contrary to Respondent's exceptions to paragraphs 4(a) and 
(b) of the recommended order, it is also appropriate, in view of 
the Director's conclusions regarding the transactions at issue in 
this case r to ojrder . Respondent to seek legal advice in connection 
with any future service as a director and to abstain from voting 
or participating in those matters where he has a personal 
interest and may experience a direct or indirect benefit. 
Similarly, the Director's conclusions concerning these 
transactions, in large part affirming the AU's findings, 
demonstrate the necessity of .ordering Respondent to refrain from 
future breaches of his fiduciary duties and unsafe or unsound 
practices, as discussed in this Decision, despite his exceptions 
to paragraphs 2 and 3 of the ALJ's recommended order. 
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In addition, with regard to Raspondant ' a obj actions to 
paragraphs 4(c) and (d) of tha recommended ordar concaming tha 
axtant of disclosure to ba required, tha Director concludes that 
those paragraphs vere intended only to require compliance with 
fiduciary duties of directors, as discussed in this Decision. 

Finally, the Director has raviaved paragraph 5 of the 
recommended order, in which the ALJ ordered Respondent to cease 
and desist from any violations of various statutory and 
regulatory provisions governing transactions with affiliates, : as 
veil as section 571.7. In light of the Director's findings of 
fact and conclusions of lav regarding Respondent's activities 
contained in this Decision, the Director declines to accept the 
ALJ*s recommendation, except with ragard to section 571.7. 
paragraph 2(a) of the attached Order. 

Enforcement in turn see)cs to enhance the recommended ordar - 
to require that, prior to serving as an institution-affiliated 
party in the future, Raspondant demonstrates tha .ability to 
recognizer and react to actual, potential, and apparent conflicts 
of interest. In its exception, Enforcement suggests that 
Respondent be prohibited from future service until such ability 
is shown toy his actions, education, or similar means. The 
Director believes, however, that the attached order to cease and 
desist is adequate to prevent future conflict of interest abuses 
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by Respondent without the additional conditions sought by 

Enforceseiit. * 

3. sweeations to the MJ'i Rulings os Motion. for 
Mm PisBosltioa sad to Aeend the Motion of 

Respondent ' s exceptions to the ALT'S denial of his motion 
for summary disposition and tha ALT'S granting of Enf orcamant 1 s 
motion to amand tha notica of chargas maraly rastata his 
argumants bafora tha administrativa lav judga. Thasa exceptions 
ara also without marit. Tha ALJ has broad discration to allow 
aithar party to amand its plaadings throughout tha administrativa 
proceedings, and tha Director finds no evidence to indicate that 
tha ALJ abused his discration in this instance. 12 C.F.R. 

S 509# 15 . 19 

Respondent also renews his objection to tha ALJ's denial of 
his motion _ fo^ jaummary .disposition based Qn .Respondent's 
assertion that a cease and desist order is no longer available • 
following his resignation and the closing of tha Association. 


19 Enforcement was allowed to amand its Notice of Charges 
and Hearing maraly to conform the pleading to tha evidence and to 
clarify 'that tha chargas involved both the breach of fiduciary 
duties and unsafe or unsound practices. Tha ALJ expressly 
concluded that the acts that formed the basis for tha Notice 
remained unchanged and that Respondent had actual notica of 
Enforcement's intention to pursue tha issue of unsafe or unsound 
practices throughout these proceedings. Tha ALJ also gave 
Respondent tha opportunity to present additional evidence in 
response to tha amended pleading. Order (Oct. 5, 1990) (granting 
OTS's Motion to Amend Notica of Charges). 
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#•* ■ 

Th« Directors upholds the AL7'a denial o f Respondent's motion for 
■unary disposition because, aa pravioualy discussed, FIRREA 
aaandod thia agency 'a ceaae and daaiat authority to allow such 
proceeding* against officers and directors who have resigned or 
institutions that have closed. 103 Stat. at 499 (to be eodltl*4 
at 12 0.8. C. f 1818(1)). 
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rindinaa al ^act. 


1. Director' « Finding. of Fact 

After rtvitv of the AU's Findings of Fact and of tha entire 
record in this case, the Director adopts the following findings 
of fact. These facts are those found by the AL7 revised in 
certain instances to reflect the Director's rulings on 
Respondent's 'exceptions. The bases for these revisions are 
explained in subsection 2, below. 

1. The Association was a corporation chartered by the State of 
Colorado, with accounts insured by the FSLXC, pursuant to Section 
403(b) of the NHA, 12 U.S.C. Section 1726(b). (ALJ Fact #1; Jt. 
Stip. #8) 

2. Respondent was invited to join the Association's Board by 
Michael Wise ("Wise"), Chief Executive Officer and Chairman of 
the Board. (ALJ Fact #2; Ex. No. B-5, p. l) 

3. Respondent was elected an Association director on, August 22, 
1985. The- firsts Bfeard meeting hep atten d ed? ' Vitir oh September 26, 
1985. Respondent resighed from the Association's Board on or 
about August 8, 1988. (ALJ Fact #3; Jt. Stip. #10) 

4. Respondent received between $20,000 and $30,000 a year from 
the Association in director's and meeting fees. (ALJ Fact #4) 

5. While Respondent was an Association director, there were 
ten 1 other Board members. The other "outside" or non-management 
members of- the Board of Directors were Richard J. Bunchman, Diane 
E. Ingels, Richard F. Vitkus, Marjorie Page, Louis Degan, and 
Florian F/ Barth. "Inside" or management members of the Board o 
Directors were Michael Wise, Richard Vandapool, W. James Metz ar. 
Robert Lewis. (ALJ Fact #5; Jt. Stip. #12) 


The AU's Finding of Fact stated that there were mr.e 
other Board members, when, in fact, there were ten. 
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6* As o£ January «, 1983 Raspondant and two businass 
associate**. Jamas Judd ("Judd") and Evans 6. Nash, Jr. ("Nash"), 
formed a partnership known as JNB Exploration Company ("JNBE") to 

explore for oil and gas in the Powder River Basin in Wyoming. 

(ALJ Fact #6; Jt. Stip. *17) 

7. The general partners of JNBE were Respondent, Judd and Nash. 
Respondent and Judd were to work full-time for the partnership. 
Nash was to work part-time for the partnership. Their capital 
contributions and general profit and loss interests were: 

James B. Judd $100 32.8125% 

Neil M. Bush $100 32.8125% 

Evans G. Nash $ 66 21.875% 

(ALJ Fact *7; Jt. Stip. *20) 

8. JNBE and related entities were Respondent's and Judd's 
primary occupation and source of income. JNBE ultimately was not 
profitable. 'It paid Respondent and Judd a salary that started at 
approximately $60,000 per year and rose in 1987 to $120,000. per 
year. (ALJ Fact #8? Jt. Stip. *19? Tr. (Bush), pp. 536-537) 

9. Respondent approached Walters in 1983 to invest in JNBE 
because Walters was a wealthy investor and Respondent had learned 
Walters invested in oil and gas deals. (ALJ Fact *9; Ex. No. B-5, 
p. 3) 


10. The limited partners of JNBE at formation, together with 
their capital contributions and general profit and loss 
interests, were: 

Walters Petroleum I, Ltd- $150,000 6.25%. _ 

Shaffel Petroleum Ltd.- $150,000 -- 6.25%-" 

These contributions were made in several installments and 
completed by November 1983. Neither Walters Petroleum nor Shaffel 
Petroleum made any further investments in JNBE. (ALJ Fact #10; 

Jt. Stip *21; Jt. Ex. No. 12.3, p. 790) JNBE financed its 
operation* after these contributions were spent by its lines of 
credit with CCNB and numerous sales of oil and gas prospects. 

(Jt. Stip. *21? Ex. B-5, p. 3) 

11. In addition, until JNBE recouped its net losses, Walters 
Petroleum was entitled to a 48.5% share in its profits and 
losses. (ALJ Fact #11? Jt. ExT No. 12.3, p. 782? Tr. (Bush), pp. 
533-534) 

12. Walters Petroleum and Shaffel Petroleum also received a two- 
year right of first refusal to invest up to 25% in each JNBE deal 
on a non-promoted basis. (The term "non-promoted" means the right 
to participate at JNBE's cost, i.e., JNBE will not retain a 
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working or royalty interest in any interest acquirod by tho 
limitad partnor. (ALJ Fact, n. 7; Jt. Stip., n. 2) Walters 
Petroleum's right of first refusal was for a two-year period, and 
Walters did not exercise the right after 1983. No additional 
investment was made after November, 1983. (ALJ Fact #12; Jt. 

Stip. #21) 

13. Kenneth Good ("Good") agreed to invest and invested in JNBE 
in August, 1983. His agreement of August 12, 1983 with JNBE 
provided that: 

a. Good or an affiliate would arrange three lines of 
credit for JNBE at Denver lending institutions, totaling 
$740,000; Judd, Nash, Respondent and Good would guarantee the 
loans. Among themselves, they agreed to guarantee the loans in 
proportion to their partnership shares. 

b. Good would lend JNBE $500,000 in the following year for 
drilling costs, due on January 6, 1988, and up to an additional 
$1 million in the second and third following years, also, to be 
due on January 6, 1988; if he failed to do so, JNBE could 
repurchase Good's partnership interest for $10,000. The loans* 
were without recourse to Judd, Nash and Respondent. 

c. Good would acquire a 25% limited partnership interest 
upon his contribution of $10,000.00. 

d. JNBE would grant Good a five-year right of first 
refusal to purchase up to a 25% working interest in any JNBE deal 
on a non-promoted basis. (ALJ Fact. #13; Jt. Stip. #22) 

14. As of September 29, 1983, the JNBE partnership agreement was 
amended to include Good as an additional limited partner. After 
the amendment, the, general.,. partners, of. JNBE, together with their 
capital contributions and general profit and loss interests, 
were: 


James B. Judd $100 23.4375% 

Neil M. Bush $100 23.4375% 

Evans G. Nash, Jr. $ 66 .15.625% 

and the limited partners of JNBE were: 

Walters Petroleum I, Ltd. $150,000 6.25% 

Shaffel Petroleum, Ltd. $150,000 6.25% 

Kenneth M. Good $ 10,000 25.00% 

(ALJ Fact #14; Jt. Stip. #23) 


15. In addition, according to the amendment to the agreement, 
until JNBE recouped its net losses, Walters Petroleum, Good, ar.d 
Shaffel Petroleum, were entitled to share 97% of its profits ar.d 
losses. (ALJ Fact #15; Jt. EX. No. 12.5, p. 797) 
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16. Pursuant to ths arrangement, JNBE executed a promissory not* 
with Cherry Creek national Bank ("CCNB") in D*c*mb*r 1983 for 
$225,000. $171,-000 was borrowed pursuant to this not*, which paid 
off on January 30, 1984 wh*n CCNB *xt*nd*d to JNBE a $750,000 
"wording capital" lin* of cr*dit, guarant**d by Good, Respondent, 
Nash and Judd. Among th* partners. Good was liabl* for 28.56% of 
th* guaranty, Judd and Respondent each for 26.79%, and Nash for 
17.86%. CCNB also extended a $500,000 "exploration" line of 
credit to JNBE, which was guaranteed only by Good. (AU Fact 
#16; Jt. Stip. #26) 

17 i In August, 1984, CCNB increased the exploration line of 
credit to $1 million. Good requested this increase. (ALT Fact 
#17? Jt. Stip. #28) 

13. At all relevant times, Walters was the majority and 
controlling shareholder, a director, and an officer of Cherry 
Creek Bancshares, Ltd., the bank holding company that wholly 
owned and controlled CCNB. (ALT Fact #18; Jt. Stip. #s 25, 

46,47? Jt. EXt No. 15, pp. 1019, 1021) 

19. (a) On October 31, 1984, Good lent Respondent personally- 

$ 100 , 000 . 

(b) That loan has never been repaid. 

(c) The loan was made so that Good could trade in a 
commodities pool on Respondent's behalf. 

(d) The expectation was that Respondent would keep any 
profits that might be earned, but that repayment would be 
forgiven if the money were lost. (ALT Fact #19? Jt. Stip. #29) 

20. As of January zp 1989, Nash withdrew. >fro» - jnb® r and Good 
acquired part of Nash's interest. Judd sold part of his interest 
to Respondent. Thereafter, the general partners of JNBE were: 


James B. Judd 20.00% 

Neil M. Bush 33.75 

and the limited partners of JNBE were: 

Walters Petroleum I, Ltd. 6.25% 

Petroleum, Ltd. (formerly 
Shaffel Petroleum) 6.25% 

Kenneth M. Good 33.75% 

(ALJ Fact #20? Jt. Stip. #30) 


21. In June, 1986, Good proposed restructuring JNBE by acquiring 
an 80% interest in JNBE and making it a subsidiary of Gulf stream 
Housing Corp. (ALT Fact #21? Jt. Stip. #38? Ex. No. B-5, p. 4) 
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22. As of August 1, 1986, WDS Petroleum, Ltd. (formerly Shaffel 
Petroleum, Ltdx) withdraw from JNBE and assignad its partnarship 
intarast to- JNBE. (ALT Fact *22; Jt. Stip. *31) 

23. on August 4, 1986, Waltars Patrolaua ralaasad its right of 
first rafusal to purehasa an intarast in JNBE daals. (ALT Fact 
*23; Jt. Stip. *32) 

24. As of Octobar 3, 1986, Waltars Patrolaum withdraw from jnbe 
and assignad its partnarship intarast back to JNBE for $50,000 in 
cash, and a $100,000 non-recourse promissory nota with a one-year 
term. (ALT Fact *24; Jt. Stip. *33; Jt. Ex. No. 12.12; Jt. Ex. 
NO. 12, p. 594) 

25. On or about Juna 30, 1988, Waltars Patrolaum assignad tha 
$100,000 JNBE nota to Waltars individually. JNBE sought and 
racaivad modifications of tha tarms of tha nota. As of May 1989, 
whan Raspondant withdraw from JNBE, no principal or intarast had 
baan paid. Tha dabt ramains unpaid. No lagal action has avan 
baan takan tq anforca any rights undar tha nota. (ALT Fact *25; 
Jt. Stip. *34; Jt. EX. NO. 12, p. 595) 

. * T 

26. In lata 1987, in accordance. with tha Saptambar 1, 1986 
Agraamant, JNBE ravisad its partnarship agraamant, affactiva as 
of January 2, 1987. (ALT Fact #26; Jt. Stip. #40) Tha rastatad 
and amandad partnarship agraamant providad that: 

a. Tha ganaral partnars of JNBE and thair ganaral profits 
intarasts wara: 

Jamas B. Judd 7.442% 

Nail M. Bush 12.558% 

Tha Good Partnarship 79.000% 

and tha limitad partnar and its ganaral profits intarast was: 

Tha Good Partnarship 1.000% 

(ALT Fact #26 (a); Jt. Stip. #40 (a)) 

As of January 2, 1987, Good assignad his intarast in JNBE to The 
Good Partnarship, a Colorado ganaral partnarship of which ha was 
a genaral partnar. (ALT Fact #26, n. 8; Jt. Stip. #40, n. 3) 

b. Raspondant was dasignated managing partnar, with 
authority to carry out tha management, conduct, and operation of 
tha partnership's business. (ALJ Fact #26(b); Jt. Stip. #40(b)) 

c. An owner's committee was established, consisting of 
Judd, Respondent, and Good, with authority to establish tha 
partnership's quarterly budget. The managing partnar could net 
take any action inconsistent with the terms of tha quarterly 
budget, except with tha prior consent of tha owner's committee. 
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Acts of the owner 9 *: committee rsquirsd Good • s approval. (ALT 
Fact 126(c) t Jt. St ip. #40(0) 

27. In February, 1987, Respondent's personal guaranty on the 
loans from CCNB was reduced to $250,000. (AU Fact #27; Jt. Stip. 
Is 35-36) Good also agreed to indemnify Respondent in the event 
Respondent was required to satisfy the guaranty. (ALT Fact #27; 
Jt. Stip. #s 36-37) 

28. Good, Respondent, Judd and JNBE executed an agreement on 
September 1, 1986 that provided that: 

a. Good would receive, on January 2, 1987, an 80% profits 
interest in JNBE and would receive 80% of the profits interest 
owned by two U.S. corporations (one to be owned by Respondent and 
Judd and the other to be owned by Good) in an Argentine joint 
venture. The Argentine joint venture might include one or more 
Argentine entities. (AL1 Fact 128(a); Jt. Stip. #39 (a); Jt. Ex. 
No. 12.16) 

b. Good would deliver to JNBE and related entities, .on 
January 2, 1987, a promissory note requiring contribution of $5 
million (less any amounts contributed between September 1, 1986 
and January 2, 1987). "Contribution 19 for this purpose meant 
either a contribution or a loan repayable out of partnership 
revenue (if any). The promissory note was to be non-recourse and 
would not personally obligate Good to contribute any monies. 
However, if he failed to contribute the full $5 million by 
December 31, 1987, his 80% profits interests referred to in 
paragraph 1. above would be reduced by 1% for each $120,000 he 
did not contribute. (AU Fact #28 (b); Jt. Stip. #39 (b) ) 

c. The loan agreement of August, 1983, between Good and 
JNBB was terminated.' In its place. Good agreed to 'continue to 
make available the existing $750,000 "working" line of credit, 
with recourse to the general partners of JNBE, and to increase to 
$1.5 million the "exploration" line of credit, without recourse 
to the partners. Good never increased the "exploration" line of 
credit. (ALJ Fact #28 (c) ; Jt. Stip. #39 (c) ) 

d. Pursuant to the non-recourse promissory note to be 
executed on January 2, 1987, Good would provide the funding for 
the operations of JNBE and related entities, including 
Respondent's and Judd's salary and benefits. Respondent and Judd 
would receive a salary of $120,000 per year and medical insurance 
for them and their families. (ALJ Fact #28 (d); Jt. Stip. 39(d); 
Jt. Ex. No. 12.16, pp. 884-885) 

e. The allocation of funds contributed by Good and budgets 
of JNBE and related entities would be decided by a management 
committee consisting of Respondent, Judd, and Good. Acts of 
management committee required Good's approval. (ALJ Fact #28 (e; .* 
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Jt. Stip~ #39(«)r 

f. On January 2, 1987, tha JNBE partnership agreement 
would ba amended to restate tha partnership shares and designate 
Respondent as its managing partner. (ALT Fact 128(f); Jt. Stip. 
#39(f) 

g. The promissory note provided for in the September 1, 
1986 agreement, to be executed by Good on January 2, 1987, was 
never executed. Instead, Good executed a subscription agreement 
as of January 2, 1987 for the contribution of up to approximately 
$ 3 , 000,000 to JNBE and the silent partnership that was formed in 
August, 1987 between Good International, Inc. ("Good 
International”) and JNB International, Inc. ("JNBI”) for 
operations in Argentina. The subscription agreement was executed 
in lieu of the $5.0 million non-recourse promissory note provided 
for in the September 1, 1986 agreement. (ALJ Fact 128(g); Jt. 
Stip. #s 39(g) and 41) 

29. From and after November, 1986, JNBE and its related entities 
received contributions from Good for operating funds, including 
salaries. (ALJ Fact #29; Jt. Stip. #44; Jt. Ex. No. 12, pp. 650- 
651; Tr. (Bush), p. 632) 

30. Good ultimately provided over $1 million to JNBE and its 
related entities pursuant to the agreement of September 1, 1986. 
(ALJ Fact #30? Jt. Stip. #45? Jt. Ex. No. 12, pp. 676-677) 

31. The Association's conflict of interest policy required 
officers and directors to report "any activity that might in any 
way be deemed to constitute such a conflict (of interest) , and 
doubts should be resolved in favor of disclosure so that an 
informed judgment can thereafter be made”. The Association's 
conflict of interest policy "also stated:"" ”lt is* not" ’the- -* • - 
intention of the Association to require the officer or director 
to exercise independent judgment as to whether or not a specific ‘ 
act, interest, or relationship constitutes a conflict of 
interest." (Jt. Ex. No. 1 at 1) 

32 . On June 27, 1986, Respondent completed an Association's 
conflicts-of-interest disclosure form pursuant to the policy 
dated April 24, 1985. Respondent stated that his conflicts were: 
"None". Respondent did not disclose: 

a. that Walters, through Walters Petroleum, was a partner 
of Respondent in JNBE. 

b. that CCNB, a bank owned and controlled by Walters, had 
extended over $1.5 million in credit to JNBE, a company that was 
Respondent's orimary occupation and source of income. 
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c. that Respondent was personally liable as a guarantor of 
$750,000 in lines of credit from CCNB. (AL7 Fact #32; Jt. Stip. 
#60; Jt. EX/ No. 12.26) 

33. On February 26, 1987, Respondent completed another 
Association conflicts-of -interest disclosure form. Respondent 
stated only: "Ken Good is a substantial partner in JNB 
Exploration, my primary business. Ken has a large loan position 
with the Association." He did not disclose: 

a. that JNBE owed $100,000 to Walters Petroleum, a company 
owned and controlled by Walters. 

b. that CCNB, a ban* owned and controlled by Walters, had 
extended over $1.5 million in credit to JNBE, a company that was 
Respondent's primary occupation and source of income. 

c. that Respondent was personally liable as a guarantor of 
$250,000 in lines of credit from CCNB. (ALJ Fact #33; Jt. Stip. 
#s 36 and 61; Jt. Ex. No. 12.27) 

34. While Walter's company, Walters Petroleum, was a limited > 
partner of JNBE, Respondent voted as a director of the 
Association to approve the following purchases of properties 
from, and loans made to, Walters or other entities he owned or 
controlled ("Walters Interests"): 

Gun Club (purchase) $10,400,000 

Broomfield 400 (purchase) 6,100,000 

( ALJ Fact #34 ; Jt. Stip. #■ 69-70; Jt. Ex. No. 3, pp. 7,10) 


35. After Walter^*’ company -withdrew from JNBE as a limited 
partner, but while it remained a creditor of JNBE, Respondent 
voted as a director of the Association to ratify the following 
transactions with Walters Interests: 


Aurora Galleria (loan increase) 
Forest Highlands (letter of credit) 
Block One (purchase) 

Guaranty Bank (purchase) 

(ALJ Fact #35; Jt. Stip. #S 71, 72, 74, 75) 


$25,500,000 

1 , 000,000 

20,900,000* 

33,900,000 


Note that according to facts contained in the Joint 
Stipulation of Uncontested Facts, the ALJ's Fact inverted the Bloc* 
One purchase figure for the Guaranty Bank purchase figure. This 
error has been corrected herein and the Director relies on tr.e 
jointly stipulated figures. _ _ 
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36* (a) After Walter's company withdraw from JNBE aa a limited 

partner, but while it remained a creditor of JNBE, Respondent 
voted as a member of the management committee of the Silverado* 
Elektra Venture to approve the purchase for $7*4 million of a 49% 
interest in Porest Highlands, a project in which Walters had an 
interest. (AU Fact # 36(a); Jt. Stip. #71; Jt. Ex. No. 5) 

(b) Respondent later voted as a member of the Association 
board of directors to approve the transaction for a purchase 
price of $9 million. (AU Fact # 36(b); Jt. Stip. #71; Jt. Ex. 
No. 8, pp. 365-366) 

37. After Walters 1 company withdrew from JNBE as a limited 
partner, but while it remained a creditor of JNBE, Respondent 
voted as a director of the Association to approve a loan in the 
amount of $7.65 million to Mr. William Pauls for the purchase of 
the Boston 6 Champa Building from Walters Interests. (AU Fact 
#37; Jt. Stip. #73) 

i 

38. Respondent knew of Walters' interest in the Aurora Galleria, 
Block one, Boston & Champa, Broomfield 400, Forest Highlands, i 
Guaranty Bank, and Gun Club transactions when he voted on them* 
(AU Fact #38; Jt. Stip. #78) 

39. When the Association's board of directors was considering 
the Aurora Galleria, Block One, Boston 6 Champa, Broomfield 400 T 
Forest Highlands, Guaranty Bank, and Gun Club transactions, 
Respondent did not disclose to the other directors his business 
relationship with Walters or his personal and business 
obligations to CCNB, a bank owned and controlled by Walters. (AU 
Fact #39; Jt. Stip. #77) 


40. *- Respondent at* no-tHw had- an ownerships interest W disclose 
in any of the Walters-related entities with which the Association 
entered into transactions. (AU Fact #40; Ex. No. B-5; Ex. No. B- * 
2, p. 8; Tr. (Van Cleave), pp. 203-204) 

41. Respondent did not have any direct financial interest in any 
of the transactions entered into between the Association and 
Walters, or any Walters-related entity. (AU Fact #41; Ex. No. 

B-2 , p. Bf Ex. No. B-3 , p. 4; Ex. No. B-5, p. 5) 

42. Respondent received no direct financial benefit from any of 
the transactions entered into between the Association and 
Walters, or any Walters-related entity. (AU Fact #42; Ex. No. 
B-3, p. 8; Ex. No. B-5; Tr. (Van Cleave), p. 204) 

43. Respondent did not bring or present any of the transactions 
to the Association on Welters' behalf. (AU Fact #43. Ex. No. B- 
5, p. 5} He did not discuss them with Walters. (AU Fact #43; Tr. 
(Bush), pp. 568-569; Ex. No. B-5, p. 2) He did not attempt to 
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influence* t&SMrotm of the Board on the Walters transactions. (Ex. 
MO. G-7, fcfc 3> 

44. In September, 1986, Respondant and Judd formsd JNB 
International, Inc. ("JNBI"), a corporation wholly-owned by the 
two of then to explore for oil and gas in Argentina. Respondent 
owned a 37.21% interest in JNBI. Judd owned the remaining 62.79% 
interest. Good formed Good International, Inc., a Colorado 
corporation, to do business in Argentina with JNBI. (AU Fact 
#45; Jt. Stip. is 48, 50, 51) 

45. on or about September 15, 1986, pursuant to the agreement of 
September 1, 1986, JNBI and Good International agreed to 
associate as partners for the purpose of doing business in 
Argentina. JNBI and Good International participated with Kelumi 
S . A. (an Argentine entity) in consortium which submitted a bid 
for a government-owned oil and gas concession in Neuquen Basin in 
Argentina. Yacimientos Petroliferos Fiscales ("YPF"), the 
government-owned oil company, required as a condition to 
submitting a bid that bidders demonstrate both technical 
expertise and financial strength. (AU Fact #46; Jt. Stip. #& 

48, 50, 51; Jt. EX. No. 12, pp. 632-634) ~ j 

46. Respondent and Judd relied on Good to provide the financial 
resources to enable them, through the partnership between JNBI 
and Good International, to qualify to bid on oil leases in 
Argentina. (AU Fact #47; Jt. Ex. No. 12, pp. 667-667) 

47. In October and November, 1986, Respondent submitted a 
request to the Association's management that the Association 
provide Good International with a $900,000 line of credit. The 
request included draft loan documents that had been prepared by 
Respondent's lawyers and reviewed by Good's. (AU Fact #48; Jt. 
Stip. #s 92 and 93; Jt. Ex. Nos. 12.23 and 12.24) 

48. The purpose of the $900,000 line of credit was to qualify 
Respondent and Judd, through the consortium of which JNBI was a 
part, to explore for oil and gas in Argentina. (AU Fact #49; 

Jt. Stip. #S 52, 53, 88, 89) 

49. In t letter to the chairman of the board of the Association, 
written on the stationary of JNBE and forwarding draft 
documentation for the $900,000 line of credit. Respondent said: 

(a) '"Good International, Inc. does not plan to request 
advances on the Line of Credit" ; 

(b) "the Association has sole discretion in accepting Good 
International 1 s collateral" ; 

(c) "Good International is agreeing to pay a 1% fee"; 
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(dV-^Gdod International, Inc. has shown enough financial 
wherewithal* to satisfactorily qualify to do business in 
Argentina? 

(•) that the loan documentation "is sent to you by JNB on 
Kan Good's behalf. No reference was made to JNBI. 

(ALJ Fact #50? Jt. Ex. No. 12.23) 

50. In his letter to the chairman of the board of the 
Association, Respondent did not disclose: 

(a) the existence of JNBI; 

(b) his interest in the Argentine venture; or 

(c) the fact that he or any business enterprise with which 
he was associated had any interest in the line of credit. 

(AU Fact #51; Jt. Ex. No. 12.23) 

51. Russell Murray, an officer of the Association and a member 
of its investhent committee, wrote a memorandum dated November. 
12, 1986 ("Murray Memorandum 11 ), to the Association's investhent 
committee and board of directors, recommending approval of the* 
$900,000 line of credit. (ALJ Fact #52; Jt. Stip. #94; Jt. Ex* 
No. 6 at 42-43) 

52. The Murray Memorandum was based on Murray's discussions with 
Respondent and Good. His discussions with Respondent were more 
extensive than his conversation with Good. (ALJ Fact #53; Tr. 
(Murray), pp. 29-31, 58) 


53. Respondent told Murray, and the Murray Memorandum stated, 
that the purpose of the line of credit was for a presentation of 


Good International' s financial strength ^ta^the government 
Argentina." (AE5 FactClIwV Jt. StTpT #95; "/tf. "Ex. No." 6)* " 


..of 


54. Contrary to Murray's understanding, based on his 
conversations with Respondent and Good, Good International did 
not do business with JNBE; JNBE did not do business in Argentina; 
and the purpose of the line of credit was to qualify Respondent 
and Judd, through the consortium of which JNBI was* a part, to bid 
for oil and gas concessions in Argentina. (ALJ Fact #55; Jt. 
Stip. #96> 


55. When ‘Murray prepared the memorandum for the investment 
committee and the board of directors, he was aware that there was 
a business relationship of some kind between Respondent and Gccd. 
He was not aware, and the Murray Memorandum did not reflect: 


(a) that JNBI existed as a corporation distinct from JN’3E : 
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(b) that: JNBT and Good International were partners in a 
consortium to do business in Argentina; 

(c) that the reason Good International desired to 
demonstrate its financial strength to the Argentine government 
was to qualify the consortium to bid on oil and gas concessions 
in Argentina; 

(d) that JNBI anticipated receiving a financial benefit 
from the proposed line of credit. (ALT Fact #56; Tr. (Murray) , 
pp. 34-37 , 96) 

56. When Respondent requested the $900,000 line of credit for 
Good International, he expected to obtain financial benefits, in 
that: 


(a) If Good International obtained the line of credit, 

JNBI, through the consortium, would qualify to bid for oil and 
gas concessions in Argentina. 

(b) If the consortium was able to obtain concessions^ it* 

hoped to earn a profit on its operations. > 

(ALT Fact #57; Tr. (Bush), pp. S92-596) 

57. (a) If Respondent had told Murray of the nature and extent 
of Respondent's business relationship with Good, and Respondent's 
interest in the line of credit, Murray would have submitted the 
transaction to counsel for regulatory review. 

(b) Murray did not present the request for the line of 
credit to counsel. 

( ALJ ract #58; Tr. (Murray), pp. 35-38, 62) 

58. On November* 19867 the Association ' s board considered and 
approved the $900,000 line of credit to Good International, for a 
fee of $9,000. Funding was contingent on provision of 
satisfactory collateral. Respondent was present at the meeting 
and abstained. (ALJ Fact #60; Jt. Stip. #98; Jt. Ex. No. 6, p. 
43) 

59. When the directors of the Association considered the 
$900,000 line of credit, they were not aware and Respondent did 
not disclose: 

(a) that Good International was a partner of JNBI, a 
company of which Respondent was a director, officer, and 
shareholder; 

(b) that the line of credit was to be used to qualify 
Respondent, through a consortium of which JNBI was a member, to 
bid on oil and gas concessions in Argentina; 
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(c) that Respondent expected to obtain a business benefit 
from use at the line of credit; 

(d) that there were errors in the Murray Memorandum, 
including the confusion between JNBE and JNBI. 

(ALT Fact #61; Ex. Ho. G-4, pp. 3-4; Ex. No. G-5, pp. 3-4; Ex. 

NO. G-6, pp. 4-5; EX. NO. G-7, pp. 4-5; Tr. (Barth), pp. 522-523) 

60. The first time Respondent disclosed his relationship with 
Good on an Association's conflicts-of- interest form, pursuant to 
the Association's policy, was on February 26, 1987. (AU Fact 
#62; Jt. EX. Nos. 12.26, 12.27) 

61. At the time Respondent sought the letter of reference and 
line of credit for Good International, he believed from his own 
business dealings with Good through JNBE that Good had financial 
difficulties. (ALT Fact #64; Tr. (Bush), p. 638) 

62. At the t;ime Respondent sought the line of credit for Good 
International, the Association's management and its directors * 
understood that Good was a troubled borrower who might not be ? 
able to meet his obligations to the Association. (ALJ Fact #65; 
Jt. Ex. No. 6, p. 44; Ex. No. G-4, p. 5; Ex. No. G-5, p. 4; Ex*. 
No. G-6, p. 6; Ex. No. G-7, p. 7; Tr. (Murray), pp. 81-82, 85; 

Tr. (Barth), pp. 517-518) 

63. Respondent did not attempt to influence the votes of other 
directors during the board meeting at which the line of credit 
was considered. (ALT Fact #66) 

64. Respondent never expected Good to prpvide the collateral to 
allow the line of credit to be" funded. (7CLJ Fact #67; Ex. No. B- 
5, p. 9; Tr... (Bush)., pp* 590-591) - 

65. In 1986, Good or companies he owned and controlled had two 
outstanding loans from the Association totaling $32 million. 

(ALT Fact #68; Jt. stip. #S 81, 85, 102; Jt. Ex. No. 7, pp. 222- 
226; Jt. EX. NO. 6, pp. 44-45) 

# 

66. The Association's management prepared and presented a 
Memorandum to the Board concerning a proposed modification of 
Good's loans, which it reviewed with the Association's Board at 
the board«meeting on November 24, 1986. (ALT Fact #69; Jt. Stip. 
#104? Jt. EX. NO. 6, pp. 44-45) 

67. Respondent did not present the proposed modifications to the 
Association; and he was not involved in any negotiations 
concerning the proposed loan modifications. (ALJ Fact #70? Ex. 
No. B-5 , p. 11) 
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68. On Stptnbtr 1, 1986, Respondent had entered into an 
agreement with- Good, Judd, and JNBE. Respondent understood that 
the September 1, 1986 agreement was to become effective January 
2, 1987; that JNBE would become a subsidiary of Gulfstream; and 
that Gulfstream would fund JNBE's capital needs* Respondent also 
understood from his discussions with Good and his review of the 
agreement that the funding under the promissory note contemplated 
by the agreement was entirely optional. (ALJ Fact #71; Ex. No. 
B-5, p. 11) 

69. The agreement of September 1, 1986 was designed to permit 
the consolidation of JNBE with Gulfstream. (ALJ Fact #72; Tr. 
(Bush) , pp. 636-637) 

70. Good's continuing funding of JNBE through Gulfstream 
depended in part on the approval of the Good loan modifications, 
and Respondent understood that when the Association was 
considering the Good loan modifications. (ALT Fact #74; Tr. 
(Bush), pp. 643-644) 

71. On December 22, 1986, the board agreed to modify the Good! 
loans by consolidating the two Loans; eliminating the minimum i 
interest rate previously set on these loans; releasing Good's * 
personal guaranties of $15 million; releasing a $3 million second 
lien on Good's residence; releasing Good's pledge of dividends 
from $5 million worth of stock in the Association's holding 
company; and releasing the assignment of Good's $5 million life 
insurance policy. In return. Good made a cash payment of $3 
million. (AU Fact #75; Jt. Stip. #109; Jt. Ex. No. 6, p. 41; 

Jt. Ex. No. 9, p. 395-396) 

72. When the Association's Board was considering the' Good loan 
modifications, „ the, ASbp^iapion ' s . management 4 ^vised the board to 
approve the Good loan modifications because: 

It is our understanding that Ken Good's holdings outside 
of the Gulfstream corporate group represent very little 
net value to Mr. Good. Many of these investments involve 
real estate which are not performing as anticipated at 
the time the loans were made on the investments by the 
various lenders with whom Mr. Good has done business. 

Since we understand it is virtually impossible for Mr. 

Good. to remove outside the Gulfstream Group may have 
significant risk relative to Mr. Good's ability to meet 
his financial obligations on those investments. 

Therefore, it is important for (the Association) to 
obtain sufficient paydowns on the loans due form Mr. 

Good. 

(AU Fact #76; Jt. Stip. #105; Jt. Ex. No. 6, pp. 44-45) 
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73 . whsir thm Association's board was considering the Good loan 
modifications-' * Respondent knew that the continuing funding of 
JNBE through Gulfstreaa depended in part on approval of the Good 
loan modifications* (ALJ Fact #77; Tr. (Bush), pp. 643-644) 

74. Respondent does not recall informing the Board at either the 
November 24, 1986 or December 22, 1986 meetings of Good's 
September 1, 1986 agreement. (XU Fact #78; Ex. No. B-5, pp. 11- 
12). Respondent did not think that the information was of any 
significance to Good's loan modifications because he believed 
that management and the board were fully informed of Good's 
financial condition; management had analyzed and reported to the 
board on both Good's and Gulfstream's current financial 
condition; management had negotiated what it believed were very 
favorable modifications to the Association; management and the 
board knew of an ongoing business relationship betveen Respondent 
and Good; and no one from management or the board inquired of 
Respondent about Good's financial condition. (ALJ Fact #78; Ex. 
No. B-5, p. 12; Tr. (Bush), pp, 569-570) 

■r 

75. When the Association's board was considering the Good~loan 

modifications, Respondent did not disclose: \ 

(a) the fact that Good was providing funding for the 
operations of JNBE and related entities; or 

(b) the probability that Respondent would be more likely to 
receive continued funding for his business if the Good loan 
modifications were approved. 

(ALJ Fact #79; Tr. (Bush), p. 643-644; Ex. No. G-4, pp. 5-6? Ex. 
No. G-5 , p. 5; Ex. No. G-6 , p. 7? Ex. No. G-7, p. 8; Jt. Ex. No. 
6, p. 41? Jt. EX. No. 9, pp. 395-396) 

:>.r.z o ■ .vwiD’Cun. 

76. If Murray had been informed that Good personally had agreed 
to deliver a $5 million non-recourse note to JNBE on January 2, 
1987 5 , that the note was optional and did not obligate payment of 
monies and that any payments could be made over the next year, 
this information would not have affected his conclusion that the 
Good loan- modifications were prudent and in the Association's 
best interests. The information also would have not caused him 
to conclude that Good had additional funds available for paydown 
to the Association* (ALJ Fact #80; Tr. (Murray), pp. 88-90) 

*. 

77. After the Association granted the Good loan modifications, 
and pursuant to the agreement cf September 1, 1986, JNBE revised 
its partnership agreement as of January 2, 1987. (ALJ Fact # 81 ; 
Jt. Stip. #40? Jt. Ex. No. 20) In connection with that 


3 The ALJ's Finding of Fact stated that this date was 
January 2, 1985, when, in fact, it is January 2, 1987. 
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restatement* an*9 the formation of related business, Respondent, 
Judd, and Good also antarad into an owners' agreement as of 
January 2, 1987. (AU Fact #81; Jt. Stip. #42; Jt. Ex. No. 
12.18). The rastatad and amandad partnarship agraaaant and tha 
owners' agraaaant providad that: 


(a) tha ganaral partnars of JNB8 and thair ganaral profits 
intarasts vara: 


Jaaas B. Judd 7.442% 

Nail M. Bush 12.558% 

Good Partnarship 79.000% 

and tha liaitad partner and its ganaral profits interest were: 

Good Partnership 1.000% 

(b) Respondent was designated managing partner, with 
authority to carry out the management, conduct, and operation of 
the partnership's business. 

(AU Fact #81; Jt. Ex. Nos. 12.18 and 20) 

78. As of January 2, 1987, Good, assigned his interest in JNBRi to 
The Good Partnarship, a Colorado general partnarship of which he 
was a general partner. (AU Fact #82; Jt. Stip. #40, n. 3) 

79. Good actually provided over $1 million pursuant to the 
agreement and note. (AU Fact #83; Jt. Stip. #45) 

80. Good International ultimately provided over $500,000 to 
finance the operations of the consortium and JNBI and Associates. 
(AU Fact #84; Jt. Stip. #56) 

81. Respondent no longer has a business relationship with Good 
or Walters. (AU Fact #85; Tr. (Bush), pp. 579-580) 

82. Expert vitnesses Terry Sandefur and Dorothy Van Cleave 
testified that abnormal risk is likely to result from a 
director's voting on transactions involving business partners 
without disclosure of the relationship and that Respondent's 
actions vara contrary to generally accepted standards of prudent 
operations* (Ex. No. G-9, pp. 3, 4, and 5; Ex. No. G-10, pp. 4, 
5, and 6) Expert witness John Donald Wright testified that: 

" ... if pegple who are closely associated with a director borrow 
large sums and default, people are going to think it's a - - 
going to think it's a sweetheart deal, it's going to be very 
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harmfulft^tlii institution." (Tr. (Wright), p. 151)* 

j. fJ* 

2. ttgenondenfs Exempt long to the AUll Findings of Fact 
Respondent txetpti 1 to most of the AZJ's Findings of Fact. 
Ths Director has carefully considered Respondent's exceptions to 
the AU's Findings of Fact. Based on the evidence cited both by 
the AU and by Respondent , and on the entire record in this case, 
the Director makes the following rulings with regard to 
Respondent's exceptions. 

a. Exceptions Allowed By The Director 

i 

AU Findings Numbered 10, 12, 15, 22, and 31 are amended by 

i 

adding additional or clarifying language. AU Findings Numbered 
44, 59, 63, 73, 86, 87, 88 and 89 are deleted. The AU 
designated these items as findings of fact. Because each one 
represents an application of the standard of conduct adopted by 
the AU to the facts of this case, the Director concludes that 
they are m->re appropriately characterized as conclusions of lav. 
Accordingly, they do not appear in the findings of fact. 


'This Finding of Fact is added because the AU relied 
heavily on the testimonies of^Sandefur, Van Cleave and Wright in 
the Recommended Decision's Discussion; and the AU inadvertently 
omitted to include them as a Finding of Fact. SMA AU Rec. Dec. at 
31. 


The numbering of Respondent's exceptions conforms to tne 
numbered facts in the AU's Findings of Fact. 
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gveentlons Denied Bv Tha Director 

i. Exemptions to ths AIJ'* Findings of 
Fact: in General 


Respondent sxcspts to numerous Findings of Fact on tha 
basis that tha AIJ failad to make additional findings that vara 
establishad by undisputad avidanca and not axplicitly rajacted by 
tha AU. Specifically, Respondent contands that tha AU should 
hava mada numarous additional findings with raspact to Findings 
of Fact Numbered 2, 5, 6, 16, 17, 18, 24, 26, 27, 28, 29, 30, 31, 


32, 

33, 

34, 

35, 

41, 

42, 

43, 

45, 

46, 

47, 

48, 49, 50, 51, 53, 

CO 

in 

61, 

67, 

69, 

70, 

m 

76, 

78, 

79 , 

and 

00 

o 

• 


Respondent also axcapts to certain Findings of Fact on the 
basis that tha cited references do not support tha finding or 
that tha finding is inaccurate, misleading, or erroneous based on 
the evidence. These contentions are mada regarding AU Findings 
of Fact Numbered 11, 16, 39, 55, 56, 57, 61, 64, 74, 77, 81, 82, 
and 83. Finally, Raspondant excepts to Findings of Fact Numbered 
25, 36, 65 r 81, 82, 83, and 84 for the reason that they are 
irrelevant 1 Tha Director finds each of these exceptions to be 
without merit and, accordingly, denies each one. 


Respondent excepts to Findings of Fact Numbered 32 and 33 
regarding tha contents of the Association's conflicts-of-interest 
disclosure forms that Respondent executed on June 27, 1986 and 
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specifically, Respondent contend* that they 
n ignora(s|^tti^ ract» established by the record, which arm 
entirely ungontroverted by any avidanca offarad by 
(Enforcement)”. Although tha Diractor diaagraaa with thia 
contantion and daniaa tha exceptions, thaaa Findinga of Facts are- 
amended to includa language taken verbatim from tha disclosure 
forms. Specifically , Finding Number 32 is amended to add that 
tha June 27, 1986 disclosure form provided Respondent's conflicts 
of interest as: "None 11 ; Finding Number 33 is amended to add that 
the February 26, 1987 disclosure form provided: "Ken Goo& is a 
substantial partner in JNB Exploration, my primary business* Ken 
has a large loan position with Silverado. ” j 

ii. Exception to the ALJ's Order Denying 
Respondent's Motions to Strike Expert 
iMSiMDY 

On August 28, 1990, Respondent filed motions to strike the 
testimony of Edward J. Conry ("Conry"), Terry Sandefur 
("Sandefur") and Dorothy Van Cleave ("Van Cleave"}. By Order, 
dated September 13 r 1990, the AU denied these motions "without 
prejudice to resubmission as to specific portions following 
cross-examination” . 

^ - 

Respondent asserts that Conry ' s testimony is not relevant to 
the issues because his testimony "provided the AU with Conry 's 
analysis of the morality of Respondent's actions according to 
Conry 's definition of 'moral obligations'." Respondent excepts 
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ta ttt Sandafur and Van Claa w oxr the grounds that 
they acanaj^ctl and that thay ara not cradibla to aatablish 
"(1) that generally accaptad standards of prudant oparation 
existad with raspact to Respondent's actions which ara complained 
of here; or (2) that Raspondant violatad any such standards . " 

Tha Diractor agraas with tha ALJ's dacision to dany 
Respondent's Motion to Strike tha testimonies of these three 
expert witnesses on tha basis that tha testimonies are neither 
irrelevant nor redundant. Conry was qualified by the ALJ as an 

expert in banking and business law; Sandefur and Van Cleave ware 

- . a 

qualified by. the AU as experts in the field of tha examination 
of financial institutions. As discussed in the body of this | 
decision, tha use of expert witnesses on the issue of what is an 
"unsafe or unsound practice" is appropriate and relevant to the 
issues in this case. ££* Sunshine State Bank v. FDIC . 783 F. 2d 
1580, 1583 (11th Cir. 1986). Therefore, the Director denies 
Respondent ' s Exception . 

iii. Objection to the ALJ's Failure to Admit Certain 
Evidence (Documents Submit ted Under Seal! 

On October* 22, 1990, Respondent filed a Request to Submit 
Additional Evidence. Respondent's Request was supplemented on 
October 26, 1990. This Request was denied by the ALJ on October 
31, 1990, as to documents identified as Exhibits B-12, B-13, B-15 
and B-17. Tha ALJ's Order stated that "Ex. Nos. B-12, B-13, B-15 
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and. B~l^sbo*KMLnofe bm received in avidanca because they daaX 
with matter*- that ara unralatad to any transaction under* 
consideration or with avants which occurrad subsequent to such 
transactions. N 

Tha ALJ permitted tha submission of thasa documants undar 
seal. Therefore, this discussion will not addrass thair content. 
Tha Director agrees with tha ALT'S danial of Respondent's request 
to admit these Exhibits into evidence because they deal with 
irrelevant issues or with events occurring subsequent to relevant 
events. 
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MY REPUTATION FOR ZHTIGRITY: CAM I MAINTAIN IT IN WASSZNOTON? 

Prior to leaving my position on the faculty of the New York ; 
University School of Law to join the Clinton Administration X 
spoke to a group of NYU' s students about my goals while in 
Washington. To people unfamiliar with Washington, my goals might , 
appear simple: maintain my reputation for integrity? contribute 

to Treasury law enforcement; and remain somewhat anonymous. 

People familiar with Washington recognize the difficulty 
presented by the first — maintaining one's reputation for 
integrity without challenge. 

White House Counsel Bernard Nussbaum came under fire for the 
manner in which he controlled the U.S. Park Police's examination 
of White House Deputy Counsel Vincent Foster's office, following 
his death last summer. 

Mr. Foster's body was found many miles from his office -- the 
victim of an apparent suicide. Indeed, no reported evidence 
discovered by the Park Police prior to requesting to examine Mr. 
Foster's office suggested any cause of death other than suicide. 

Only pure speculation caused the Park Police to believe they 
would find any information indicating criminal activity on Mr. 
Foster's part or the part of anyone else. In fact, based on 
everything I have read, the Park Police never would have had 
sufficient evidence to obtain a search warrant for Mr. Foster's 
office. 

But for the cooperation of the President and Mr. Nussbaum, the 
Park Police would have been forced to issue a subpoena requesting 
all information, materials and documents relating to the cause of 
Mr. Foster's death (like Robert Fiske, the independent counsel, 
has issued) . That subpoena would have been served on the White 
House Counsel, Mr. Nussbaum, and he would have been obligated to 
produce any such material within the call of the subpoena . 
instead, Mr. Nussbaum permitted the Park Police to enter Mr. 

Foster's office and examine it, but with certain limitations. 

Prior to permitting the inspection by the Park Police, Mr. 

Nussbaum determined what information was relevant for inspection 
as he would have if a subpoena had been issued. For that, Mr. 
Nussbaum' 8 integrity has been attacked. 

Would I have handled it differently if I were White House 
Counsel? Probably. A better strategy would have been to permit 
the Park Police to inspect the entire office -- assuming the 
officers had the proper security clearances. My reason is 
straightforward. Neither the Park Police, I, nor anyone else 
would have been able to make much sense of anything in Mr. 

Foster's office except a "suicide" note. Thus, permitting a free, 
search would have posed little risk of confidential/private 
communications being circulated in public, and it would have 
gained the public's confidence. 
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But, Mr. Nussbaum ' b decision to regulate the Park Police's 
behavior was entirely justifiable under the circumstances 
reported in the press. Mr. Nussbaum apparently made the Judgment 
that he did not wish to give the Park Police free rein to engage 
in a fishing expedition in his' Deputy's office when they had no 
articulated basis for believing that they would find any evidence 
of criminal activity. The Park Police's only legitimate purpose 
in inspecting Mr. Foster's office was to find out why Mr. Foster 
killed himself. 

Let me give you an example closer to home. I have a tremendous 
fear of flying. There is something about having no control of my 
destiny while in the air. Shortly after Mr. Foster's suicide I 
flew to Europe leaving my office in disarray. (My mother always 
has warned me against leaving my room, apartment or office in 
disarray in the event that something happened to me. What would 
people think?) While on the plane, I wondered what would happen 
(besides the obvious) if I jumped from the plane while cruising 
thousands of feet above the earth. 

My suicide would be apparent. Nonetheless, would the FBI or 
Secret Service attempt to search ray office? Would my staff do 
the right thing and clean my office before the arrival of the 
outsiders? What would they do if my personal belongings 
contained a secret of my family or of a client from a case 
handled by me prior to arriving in Washington? 

Would someone I trusted have the decency to screen my personal 
files in my briefcase, including letters to and from my parents? 

What would happen if they found a letter expressing my sadness at 
having failed my family, close -friends or colleagues? Would my 
colleagues/friends be permitted to withhold this letter until 
they had shown it to my family? 

In my view Mr. Nussbaum made a tactical error in the way he 
handled this matter. Then, why has Mr. Nussbaum' s integrity been 
attacked for this mistake? As Mr. Foster said, "Here [in 
Washington) ruining people is considered sport . " 

Last week news reports and editorials intimated that three of my 
colleagues and one former colleague had made a mistake involving 
the Resolution Trust Corporation (RTC) . My colleagues had 
contacted Mr. Nussbaum about the RTC's investigation into 
activities of Madison Guaranty/Whitewater. Though there is no 
evidence to support evil motives, some have accused ray colleagues 
of engaging in behavior to influence the outcome of the 
activities of an independent regulatory agency -- a clear attack 
on their integrity. The silence in support of my colleagues has 
been deafening. 

Although I have no personal knowledge of what happened, I do know 
Roger Altman, Jack DeVore, Jean Hanson and Josh Steiner; 
therefore, I cannot remain silent. These individuals represent 
the highest ideals of integrity and honesty. During the time O o 
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that I have known them, not one occasion has arisen where Z have 
had to question their integrity. TO the contrary/ they have 
strived to ensure that the interests of the President, the 
Secretary, the Department of the Treasury and the American people 
were properly, ethically and honestly represented. In my view 
there are no finer public servants than these individuals. 

I worry that there will be other people who arrived in Washington 
with stellar reputations, but who will leave this city unable to 
have achieved what I described above as a simple goal -- the 
uninterrupted maintenance of one's reputation for integrity. If v 
only the accusers required more before moving from identifying a 
mistake to attacking people's integrity, many fine public 
servants would leave Washington as they arrived — whole. 


6311 



4211 


Dave Lightower 
Deborah Gorham 

Thomas Castleton 
Henry O'Neill 
Betsy Pond 

Linda Tripp 

Patsy Thomasson 

Tricia Northcutt 


ALARM LOG NAMES 


UD Officer 

Executive Asst, to the Deputy Counsel 
to the President 

Staff Assistant - White House Counsel 
UD Officer 

Executive Assistant to the Counsel 
to the President 

Special Assistant to the Counsel 
to the President 

Special Assistant to the President 
for Management and Administration 
and Director of the Office of 
Administration 

Staff Assistant Management and 
Administration 


6 A 9 



4212 


07 / 12/93 


07 / 13/93 


07 / 14/93 


07 / 15/93 


07 / 16/93 


07 / 17/93 


MR. NAUSSBAUM' S OFFICE 


07:47 

FOSTER 

STAFF 

07:47 

CONTROL CENTER 

UD 

23:38 

FOSTER 

STAFF 

23:38 

FOSTER 

STAFF 

02:04 

LIGHT0WER 

UD 

03:10 

CONTROL CENTER 

UD 

08:11 

GORHAM DEBORAH 

STAFF 

08:11 

CC 

UD 

19:09 

CA8TLET0N THOMAS 

STAFF 

19:10 

CASTLETON THOMAS 

STAFF 

22:30 

CC 

UD 

22:43 

O'NEILL 

UD 

23:07 

CC 

UD 

08:10 

GORHAM DEBORAH 

STAFF 

08:10 

CC 

UD 

20:01 

POND BETSY L 

STAFF 

20:01 

POND BETSY L 

STAFF 

20:01 

CC 

UD 

22:41 

O'NEILL 

UD 

22:41 

CC 

UD 

23:06 

O'NEILL 

UD 

23:06 

CC 

UD 

07:55 

NAUSSBAUM BERNARD 

STAFF 

07:55 

NAUSSBAUM BERNARD 

STAFF 

08:09 

NAUSSBAUM BERNARD 

STAFF 

08:14 

NAUSSBAUM BERNARD 

STAFF 

08:36 

NAUSSBAUM BERNARD 

STAFF 

08:37 

CC 

UD 

20:30 

FOSTER 

STAFF 

20:31 

FOSTER 

STAFF 

20:31 

CC 

UD 

22:18 

O'NEILL 

UD 

23:11 

CC 

UD 

08:23 

TRIPP 

STAFF 

08:23 

CC 

UD 

20:50 

NAUSSBAUM 

STAFF 

20:50 

CC 

UD 

22:45 

O'NEILL 

UD 

06:03 

CC 

UD 

10:09 

POND 

STAFF 

10:09 

CC 

UD 

19:16 

POND 

STAFF 

19:16 

CC 

UD 

22:32 

O'NEILL 

UD 

23:18 

CC 

UD 
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07/18/93 


07/19/93 


07/20/93 


07/21/93 


10:29 

- 

- 

10:29 

cc 

UD 

10:33 

- 

- 

10:36 

cc 

UD 

12:10 

TRIP 

STAFF 

12:10 

CC 

UD 

17:58 

IRIS 

STAFF 

17:58 

CC 

UD 

22:30 

O'NEILL 

UD 

22:31 

CC 

UD 

07:45 

NAUSSBAUM 

STAFF 

07:45 

CC 

UD 

22:14 

NAUSSBAUM 

STAFF 

22:14 

NAUSSBAUM 

STAFF 

22:14 

CC 

UD 

22:34 

O'NEILL 

UD 

22:34 

CC 

UD 

23:08 

O'NEILL 

UD 

23:09 

O'NEILL 

UD 

23:09 

cc 

UD 

08:03 

CASTLE 

STAFF 

08:03 

cc 

UD 

20:04 

CASTLETON 

STAFF 

20:04 

CASTLETON 

STAFF 

21:14 

CC 

UD 

22:42 

O'NEILL 

UD 

22:42 

CC 

UD 

.23:41 

O'NEILL 

UD 

23:41 

O'NEILL 

UD 

23:42 

CC 

UD 

07:01 

POND 

STAFF 

07:01 

CC 

UD 

11:20 

CC 

UD 

11:20 

CC 

UD 

11:20 

CC 

UD 

20:17 

CC 

UD 
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07/20/93 


07/21/93 


MR. WATKINS OFFICE 


02:21 

O'NEILL 

UD 

02:21 

CC 

UD 

02:30 

O'NEILL 

UD 

02:30 

04:47 

CC 

UD 

04:48 

04:48 

CC 

UD 

07:16 

THOMASON 

STAFF 

07:16 

CC 

UD 

19:05 

THOMISON 

STAFF 

19:05 

THOMISON 

STAFF 

19:10 

MIG GROUP 

USSS 

19:44 

TOMLINSON 

STAFF 

19:44 

MIG GROUP 

USSS 

22:48 

THOMASON 

STAFF 

22:48 

CC 

UD 

00:11 

THOMPSON 

STAFF 

00:12 

THOMPSON 

STAFF 

00:12 

CC 

UD 

03:15 

O'NEILL 

UD 

04:54 

CC 

UD 

07:22 

UIE 

STAFF 

07:22 

CC 

UD 

20:55 

NORTHCUTT 

STAFF 

20:55 

NORTHCUTT 

STAFF 

20:55 

CC 

UD 
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This Mdon of the FEDERAL REGISTER 
oonmins noSoee totw puMteaf !w proposed 
issuance of rtSes and fejuMSora. The 
purpose ot Vwm notai to to gNe NmM 
person* an opportunity to parSdpal* In the 
rut* making prior lo th* adoption ot It* final 
ni*s. 


DEPARTMENT OP THE TREASURY 
5 CPR Chapter XXI 
RM 3209-AA04, 3209-AA15 

Supplemental Standards of Ethical 
Conduct for Employee! of the 
Department of the Treasury 

agency: Department of the Treasury. 
ACTION: Proposed rule. 

SUMMARY: The Department of the 
Treasury (Department), with the 
concurrence of the Office of 
Government Ethics (OGE). proposes to 
issue regulations for the officers and 
employees of the Department that 
supplement the Standards of Ethical 
Conduct for Employees of the Executive 
Branch issued by OGE. The proposed 
rule is a necessary supplement to the 
Executive Branch-wide Standards 
because it addresses ethical issues 
unique to the Department. The proposed 
rule establishes regulations relating to: 
the designation of agency components 
for purposes of the gift rules: 
prohibitions on the ownership of certain 
financial interests; prohibitions on 
certain forms of borrowing and 
extensions of credit; prohibitions on 
recommendations concerning certain 
securities and services of certain types 
of professionals; limitations on 
purchases of assets controlled by the 
Department or related to Department 
operations; and restrictions on outside 
employment and business activities. 
OATES: Comments are invited and must 
be received on or before September 2. 
1993. 

AOORESSES: Send comments to the 
Office of the Assistant General Counsel 
(Administrative and General Law), 
Department of the Treasury, room 1410, 
Washington, DC 20220, Attention: Mr. 
Henry R Booth. 

FOR FURTHER NFORMATION CONTACT: 
Stephan J. McHala. Henry H. Booth, or 
R. Peter Rittling, Office of the Assistant 
General Counsel (Administrative and 
General Law), Department of the 


Treasury, telephone (202) 622-0450, 
FAX (202)022-1178. 

SUPPLEMENTARY MFORMATION: 

I. Background 

On August 7, 1992. the Office of 
Government Ethics published the 
Standards of Ethical Conduct for 
Employees of the Executive Branch. See 
57 FR 35006-35067, as corrected at 57 
FR 46557 and 57 FR 52583. The 
Executive Branch-wide Standards are 
now codified at 5 CFR part 2635. 
Effective February 3. 1993, they 
established uniform ethical conduct 
standards applicable to all executive 
branch personnel. 

With the concurrence of OGE, 5 CFR 
2635.105 authorizes executive agencies 
to publish agency-specific supplemental 
regulations necessary to implement 
their respective ethics programs. The 
Department and OGE have determined 
that the following supplemental 
regulations contained in the proposed 
rule are necessary to implement the 
Department's ethics program 
successfully, in light of the 
Department’s unique programs and 
operations. 

II. Analysis of the Regulations 

The following regulations will appear 
in new 5 CFR chapter XXI. 

Section 3101. 101 General 

(a) Purpose, Proposed $3101.101 (a) 
explains that the regulations contained 
in the propoead rule would apply to all 
Department of the Treasury employees 
and are supplemental to the Examtive 
Branch-wide Standards. Further, all 
Department employees must comply 
with the Executive Branch-wide 
Standards, the supplemental regulations 
in the proposed rule, once final, and 
bureau instructions issued pursuant to 
proposed §3101. 101(b). In addition, the 
Treasury rules of conduct, published at 
31 CFR part O. will be revised and 
republished. The revision will delete 
rules superseded by the Executive 
Branch-wide Standards and modify 
some of the remaining rules. 

Department employee! will be required 
to follow the revised mice republished 
under pert O, and any related rules of 
conduct bureaus may be authorized to 
issue. 

(b) Bureau Instructions. Proposed 
§ 3101.101(b) would authorise the 
Department's bureaus, with the 


concurrence of the Designated Agency 
Ethics Official (DAEO), to issue 
instructions and manual issuance 
providing explanatory guidance and 
implementing procedures to assist 
employees in understanding and 
complying with the Executive Branch- 
wide Standards and these supplemental 
regulations. 

(c) Agency Designee. Proposed 
§ 3101.101(c) would delegate to bureaus 
the authority, by instruction or manual 
issuance, to designate agency designees 
to make determinations, give approvals, 
or take actions required or permitted by 
the supplemental regulations or 
Executive Branch-wide Standards. 

Section 3101.102 Designation of 
Separate Agency Components 

Section 2635.202(a) of the Executive 
Branch-wide Standards prohibits an 
employee from soliciting or accepting a 
gift from a prohibited source. A 
prohibited source is defined, in part, as 
a person wbo has a specific relationship 
with an employee’s agency, as 
prescribed in 5 CFR 2635.203(d). For the 
purpose of identifying an employee’s 
agency. § 2635.203(a) of the Executive 
Branch- wide Standards authorizes an 
executive department, by supplemental 
regulation, to designate as a separate 
agency a component of the department 
that exercises a distinct and separate 
function. Deeignations made pursuant to 
§ 2635.203(a) are used also to Identify 
an employee’s agen cy for purposes of 
applying the prohibition in 5 CFR 
2635.807 concerning the receipt of 
compensation for teaching, speaking 
and writing that relates to an employee's 
official duties. 

Section 3101.102 of the proposed rule 
would designate 13 of the Department's 
bureaus and offices as separate agencies. 
The Department has determined that 
these bureaus and offices exercise 
distinct and separate functions. The 
Legal Division would not be designated 
as s separate agency. Instead, Legal 
Division employees would be treated ae 
pert of the bureaus or offices In which 
they serve. De partm e nt employees not 
employed in one of the 13 designated 
bureaus or offices would be dee m ed 
employees of en agency that consists of 
all parts of tbs Department other than 
the 13 designated components and that 
is separata and distinct from each of the 
13 designated c o mp on en ts. Thee, far 
example, a bank regulated by the Office 
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of the Comptroller of the Currency 
would be a prohibited source for all 
employees of that Office, but would not 
be a prohibited source aa to all 
employees of the Departmental Offices 
unless that bank was seeking official 
action from or otherwise bad a matter 
pending before the Departmental offices 
or an office not designated as a separate 
component. 

This section of the proposed rule 
would apply Department-wide and is 
only for the purpose of defining an 
employee's agen cy as that term is used 
in subport B of 5 C£R part 2635 and 5 
CFR 2635.807. 

Section 3101.103 Prohibition on 

Purchase of Certain Assets 

(a) General Prohibition. Proposed 
$ 3101.103(a) would prohibit all 
Department employees from purchasing 
property that la either owned by the 
Government and under the control of an 
employee's bureau, or sold under the 
direction of or incident to the functions 
of an employee's bureau. This 
prohibition is not intended to apply to 
assets under the control of or sold 
incident to the functions of an agency 
other than Treasury with which a 
Treasury official is affiliated in an ex 
officio capacity (e.g.. the Secretary of the 
Treasury is a member of the Board of the 
Pension Benefit Guaranty Corporation). 
The purchase of such assets would be 
subject to the regulations of the agency 
controlling or disposing of the assets 
and not subject to the Department 
regulations. 

(o) Exceptions. Section 3101.103(b) 
excepts from the prohibition in 
$ 3101.103(a) Government securities, 
items sold to the public at a fixed price, 
and foreign gifts purchased pursuant to 
41 CFR parts 101-49. 

(c) Waiver. An agency designee, with 
the advice and legal clearance of the 
DAEO, or the appropriate Office of Chief 
or Legal Counsel, would be authorised 
under § 3101.103(c) to grant a written 
waiver of the prohibition in proposed 
$ 3101.103(a) based upon a 
determination that the waiver is lawful, 
and meets the waiver standard 
established in that subsection. This 
waiver is similar to other waivers 
proposed throughout these 
supplemental regulations. The waiver 
provisions are intended, in appropriate 
cases, to ease the burden that the 
supplemental regulations may impose 
on the private lives of employees of the 
Department, while ensuring that 
employees do not engage in actions that 
may interfere with the objective and 
impartial execution of their official 
duties or raise questions about possible 
misuse of their official positions. 


general pr 
.ions inciu 


provisions included in proposed 
§ 3101.103 would apply to all 
Department employees. As set forth in 
a note to that section, the employees of 
the Office of the Comptroller of the 
Currency (OCC) and the Office of Thrift 
Supervision (OTS) would be subject to 
additional limitations on their purchase 
of certain assets pursuant to the bureau- 
specific rules contained later in this 
part. 

Section 3101.103 is proposed as a 
supplement to $ 2635.702 of the 
Executive Branch-wide Standards, 
prohibiting generally the use of public 
office for private gain. The Department 
exercises broad powers to seize, hold 
and forfeit private property. It is 
therefore important to preserve the 
public’s confidence that these powers 
will not be misused to benefit the 
private interests of a Department 
employee. Prohibiting employees from 
engaging in certain purchases that may 
appear improper is essential to achieve 
this objective. 

Section 3101.] 04 Outside Employment 

(a) General Requirement for Prior 
Approval. Proposed $ 3101.104(a) 
would require all employees of the 
Department to obtain prior written 
approval before engaging in any outside 
employment or business activity. This 
requirement would apply to any outside 
employment or business activity 
regardless of whether it is compensated. 
The regulation would establish a 
Department-wide standard allowing 
approval of outside employment or 
business activity upon a determination 
that the outside employment or business 
activity is not prohibited by law, the 
Executive Branch-wide Standards, or 
these supplemental regulations. As 
would be evident from this standard, 

S 3101.104 would not itself provide a 
basis to deny any Department 
employee's request for approval of 
outside employment. The basis must be 
found in applicable statutes, the 
Executive Branch-wide Standards, or 
another provision of these supplemental 
regulations. Bureau-specific regulations 
that would restrict the outside 
employment and activities of employees 
of tbe Bureau of Alcohol, Tobacco and 
Firearms, tbe Internal Revenue Service, 
the Legal Division, the OCC, the United 
States Customs Service and the United 
States Secret Service appear later in this 
part aa proposed. 

(b) Bureau Responsibilities. Under 
proposed $ 3101.104(b). the bureaus 
would be required to issue instructions 
or manual Issuances; (1) Establishing 
procedures for the submission of 
requests for approval of outside 


employment or business activity, and 
(2) designating bureau officials 
responsible for processing the requests. 
The bureaus could include examples of 
permissible and impermissible 
employment and activities in their 
instructions or manual issuances. 
Further, the bureaus would be required 
to retain all requests for approval to 
engage in outside employment or 
business activity in the requesting 
employee's Official Personnel Folder 
(temporary side), whether a request is 
granted or not. Categories of outside 
employment or activities could be 
exempted by the bureaus from the prior 
written approval requirement provided 
the employment or activities exempted 
are not prohibited by law. the Executive 
Branch-wide Standards, or these 
supplemental regulations, and would 
normally be approved if subject to the 
case-by-case requirement for prior 


approval. 
For the i 


For the purposes of this section, the 
Departmental Offices and the Office of 
the Inspector General are considered 
bureaus. 

The regulation in S 3101.104, 
requiring prior written approval, is 
proposed pursuant to $ 2635.803 of the 
Executive Branch-wide Standards. 

Given the breadth of the Department's 
responsibilities, requiring prior written 
approval of outside employment and 
business activities provides a necessary 
control to ensure that employees do not 
engage in outside employment or 
activities in violation of applicable laws 
and regulations. 

Section 3101.105 Additional Rules for 
Bureau of Alcohol, Tobacco and 
Firearms Employees 

The regulations contained in 
proposed $ 3101.105 apply only to 
employees of the Bureau of Alcohol, 
Tobacco and Firearms (ATF), and are in 
addition to the regulations in proposed 
§ 3101.101 through $ 3101.104 which 
would apply to all Department 
employees. 

(a) Prohibited Financial Interests. 
Proposed $ 3101.105(a) would regulate 
the financial interests of ATF 
employees. More specifically. ATF 
employees and their spouses or minor 
children would generally be prohibited 
from having any financial interest in the 
alcohol, tobacco, firearms or explosives 
industries. 

(b) Waiver. Under proposed 

S 3101.105(b), an agency designee, with 
the advice and legal clearance of the 
DAEO or Office of tbe Chief Counsel, 
would be authorised to grant a written 
waiver of the prohibition in proposed 
§ 3101.105(a) based upon a 
determination that the financial interest 
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is not prohibited b y 26 U.S.C. 7214(b). 
proscribing is vestment in the alcohol or 
tobacco Industries, and meets tba 
waiver standard established In that 
tubMction of the regulations. Further 
action may bs required undar a waiver, 
including a written disqualification. 

Section 3101.106 ie pvopoaad aa a 
supplement to § 2635.403 of the 
Executive Branch-wide Standards, 
which deals with prohibited financial 
interests. Accordingly, the term 
“financial interact" aa used In this 
section is intended to have the seme 
meaning as that term is given in 
§ 2635.403(c) of the Executive Brandi- 
wide Standards. Under that definition, a 
financial interest inchidea. for example, 
an employee's current or contingent 
ownership or equity or security interest 
in real or personal property or a 
business, or a compensated employment 
relationship. And. consistent with that 
definition and the authority in 5 CFR 
2635.403(a). proposed $ 3101.105(a) 
would make It clear that the prohibition 
extends to the finandal interests of 
spouses and minor children of ATF 
employees. 

The prohibition proposed in 
$ 3101.105 is based In part on the 
statutory prohibition at 26 U.S.C. 

7214(b). proscribing employee 
investment in the alcohol or tobacco 
industries, and is intended in put to 
ensure that ATP employees do not 
violate that statute. However, under the 
authority in 5 CFR 2635.403(a). the 
section would extend a similar 
prohibition (unless waived! to interests 
in two additional industries regulated 
by the ATF: The firearms and explosives 
industries. Prohibiting ATF employees 
from having financial interests in 
entities that are regulated by or closely 
connected to the work of their bureau is 
important for three reasons: (1) To 
maintain the ATF's appearance of 
impartiality and objectivity in the 
execution of its regulatory functions; (2) 
to eliminate a regulated entity’s c oncern 
that sensitive information provided to 
the bureau might be misused for private 
gain; and (3) to avoid the l ar ga s cale 
recusal of employees from official 
matters resulting in an inability of the 
bureau to fulfill its mission 

Section 3101.106 Additional Rules for 
Internal Revenue Service Employees 

The regulations contained in 
$ 3101.106 of the proposed rule apply 
only to employees of the Internal 
Revenue Service (IRSh and ate in 
addition to the regulations in p r o p ose d 
$ 3101.101 through 13101.104 which 
would apply to all Department 
employ aae. 


(a) Prohibited Recommendations, 
Proposed 43101.106(e) would prohibit 
all IRS employees from recommending 
or suggesting the service a of a specific 
attorney or accountant or firm of 
attorneys or accountants to any 
individual in connection with e matter 
involving or that may involve the IRS. 
This prohibition supplements 
§ 2635.702(c) of the Bxscutive Branch- 
wide Standards, prohibiting a 
Government employee from using 
public office to endorse any product, 
service or enterprise. It is. In part, the 
purpose of this propoeod supplemental 
prohibition to eliminate any 
misunderstanding or harm that could 
result from such a recommendation. An 
IRS employee's recommendation of an 
attorney or accountant may mislead e 


endorsee that individual or accords the 
opinion of that individual special 
weight. This rule, however, would not 
prohibit IRS offices from providing to 
taxpayers in need of professional 
assistance the names of Independent 
referral agendas, such as bar 
associations. 

(b) Outside Employment. Proposed 
$ 3101.106(b) would establish 
regulations concerning tba outside 
employment of IRS employees. The 
proposed regulations would supplement 
$ 2635.802 of the Executive Branch- 
Wide Standards by prohibiting certain 
tax-related outside activities that, if 


engaged in by IRS employees, would 
cause reasonable persona to question the 
objectivity and impartiality wfth which 
IRS programs are administered, or 
would otherwise conflict with IRS 
employees' official duties. More 
specifically, the rule would prohibit IRS 
employees from engaging is any outside 
employment that would involve 
performing certain legal services; 
appearing on behalf of taxpayers 
regarding tax matters; accounting or 
bookkeeping regarding tax matters; or 
preparing tax returns ror any 
comp en sation, monetary or otherwise. 
Regulations on outside employment 
specific to IRS employees are necessary 
to address situations and Issues unique 
to IRS employees in light of the IRS’s 
specialised tax administration duties. 

(c) Seasonal Employees. Proposed 
S 3101.106(c) would address the special 
drcii m stances of searnnal emplo y ees at 
the IRS. While in non-duty status. 


il employees would be able to 
engage in outside employment or 


by 


activities, other than those 
S 3101.106(b). without 
prior written ap p r oval that 
otherwise be required of all Departawnt 
emp l oy ees by >3101.104 at these 
supplemental regulations. 


Section 3 101. 107 Additional Rules for 
Legal Division Employees 

The regulations contained in 
$3101.107 of the proposed rule apply 
only to employees of the Legal Division, 
and are in addition to the regulations in 
proposed § 3101.101 through $ 3101.104 
which would apply to all Department 
employees. 

(a) Application of Rules of Other 
Bureaus. The Legal Division includes 
the attorneys responsible fas providing 
legal advice to officials in all of the 
Department's bureaus or offices, as wall 
aa the staff assigned to support those 
attorneys. While the Legal Division is a 
separata bureau of the Department, each 
member of the Division la assigned to 
serve in a particular bureau or office. 
Under proposed $ 3101.107(a). 
employees of the Legal Division would 
be required to follow any bureau- 
specific rules contained in these 
supplemental regulations that are 
applicable to the employ ees of the 
bureaus or offices in which the Legal 
Division employees serve, subject to any 
instruction issued by the General 
Counsel or appropriate Chief of Legal 
Counsel, pursuant to propo s ed 
$3101.101. 

(b) Outside Employment. Proposed 

§ 3101.107(b) would prohibit a ttor n ey s 
in the Legal Division from practicing 
law outside their official position* 
where they may in fact or in appea ra nce 
take a legal position in conflict with the 
interests of the Department. Farther. 
Legal Division attorneys would be 
prohibited from interpreting a statute, 
regulation or rule administered by the 
Department a a part of the outside 
practice of law. The propose d regulation 
in this section is consistent with the 
rules of professional conduct governing 
the attorney-client relationship. It is a 
necessary supplement to the general 
Executive Branch-wide Standards at 
$ 2635.802(a) because it specifically 
add resses the unique and sensitive 
relationship between an attorney and a 
client, which, for the at t orney s in the 
Legal Division, is the Department of the 
Treasury. 

Section 3 101. JOB Additional Rules for 
Office of the Comptroller of the 
Currency Employees 

Section 3101.108 of the p roposed rule 
contains several regulations specific to 
the employees of the Office of the 
Comptroller of the Currency; they are in 
addition to the regulations in pr opose d 
$9101.101 through §3101.184 which 
would apply to afl Depa rtm e nt 
employees 

(a) Prohibited Financial In te r e sts . As 
proposed. $ 3101.108(a)(1) would 
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prohibit an OCC toployM, or a spouse 
of minor child of an OOC employee, 
from owning securities issued by a 
commercial bank or commercial bank 
affiliate, including a bank holding 
company. 

The Department has determined that 
in light of the OOC’s sensitive bank 
regulatory functions this restriction is 
necessary to: (1) Maintain public 
confidence in the impartiality and 
objectivity with which the OOC 
executes its regulatory functions; (2) 
eliminate any reason for regulated 
entities to be con ce rned that sensitive 
information nrovided to the OOC might 
be misused for private sain: and (3) 
avoid the widespread disqualification of 
employees from official matters that 
might result in the OOCs inability to 
fulfill its mission. 

The term “commercial bank," as used 
in this section, includes both national 
and State-chartered banks. The scope of 
this prohibition is expanded to cover 
both national and State-chartered 
commercial banks for the purposes of 
easing administration and minimizing 
inadvertent violations, even though the 
OCCs regulatory jurisdiction includes 
only national banks and their affiliates. 
Whether a financial interest is held 
indirectly by a national bank may be 
difficult for an ethics official ana 
employee to determine in today's 
financial servicea industry where 
financial institutions frequently merge, 
consolidate or change their charters. A 
prohibition on the ownership of all 
commercial bank securities establishes a 
bright-line test, enabling employees 
easily to identify prohibited interests. 
The utility of this bright-line test 
outweighs any incremental restriction 
on an employee's ability to invest that 
may result from the extension of the 
prohibition to State-chartered bank 
securities. 

Proposed $ 3101.100(a)(2) contains a 
comprehensive definition of the term 
“securities." It includes any “interest in 
debt or equity instruments" such as, for 
example, stocks, bonds and commercial 
paper. However, the term securities as 
used in these supplemental regulations 
does not include deposit accounts. 
Finally, proposed $ 3101.100(a)(3) (i>- 
(iii) includes several exceptions to the 
prohibition in § 31Ol.lO0(aKl) on 
financial interests. The exceptions are 
intended to ease the restrictions on the 
financial Interests of OOC employees, 
their spouses and their minor children, 
and to permit interests of a character 
unlikely to raise questions regarding the 
objective and impartial performance of 
OOC employees' official duties or the 
possible misuse of their positions. 
Subsection §3101.100(eK3)(iv) Is 


included « a specific cross reference to 
the proposed waiver authority at 
S 3101.108(g) which would be used on 
a caee-by-casa basis. 

(b) Prohibited Borrowing. The 
proposed rules on borrowing contained 
in $ 3101.100 (bXl) end (bX2) would 
apply only to “covered OOC 
employees,'* their spouses and minor 
children. For the purposes of this 
subsection, the term covered OOC 
employee would be defined in proposed 
§ 3101.100(b)(3) to mean all OOC bank 
examiners and any other OOC employee 
specified in an OCC instruction or 
manual issuance who the Comptroller of 
the Currency or a designee determines 
should be subject to the borrowing 
prohibition pursuant to the standard 
established in this subsection. 

A covered OOC employee would be 

C rohibited from seeking or obtaining a 
wn or extension of credit from a 
national bank or an officer, director, 
employee, or subsidiary of a national 
bank. For the purposes of this section, 
an extension of credit includes any 
credit obtained by use of a credit card. 
The borrowing prohibition applies 
egually to spouses and minor children 
of covered OOC employees unless the 
loan or extension of credit is supported 
exclusively by the income or means of 
the spouse or minor child and is 
obtained on the same terms and 
conditions as those offered to the 
public, and the covered OOC employee 
does not pertidpete in the negotiations 
for the loan or serve as co-maker, 
endorser or guarantor of the loan. 

In contrast to the proposed 

prohibition of holding securities set 
forth in % 3101.100(a), the rule in this 
subs ec t ion would regulate borrowing 
from only national banks, and not from 
State-chartered banks. While some of 
the same concerns resulting from the 
Integration of the banking industry 
apply hers, permitting employees to 
have access to adequate sources of 
credit outweighs any incremental 
benefit that may be gained by extending 
the rule to cover loans from State- 
chartered banks. 

Exceptions to the prohibition on 
borrowing are set forth in proposed 
$ 3101.100(b)(4). Under the exceptions, 
a covered OCC employee or spouse or 
minor child of a covered OCC employee 
would be permitted to obtain a loan or 
extension of credit from a national bank 
provided the loan or extension of credit 
is obtained under one of the conditions 
indicated in subsections (b)(4) (iHiii). 
and provided: (1) The terms and 
conditions of the transection are not 
more favorable than for the general 
public; (2) the employee is not assigned 
to examine the bank at the time of the 


transection; and (3) the employee is 
disqualified from examining or 
participating in the supervision of the 
bank. As with the exceptions to the 
financial interests prohibitions in 
proposed $ 3101.100(a)(3), the 
exceptions in $ 3101.100(b)(4) are 
intended to minimire the burden on 
covered OCC employee s , and their 
spouses and minor children, in 
obtaining loans or extensions of credit 
that are unlikely to raise issues 
regarding the motivation of the lender or 
the objective and impartial performance 
of official duties by OOC employees. 

Proposed § 3101.100(b)(5) addresses 
pre-existing credit and serves to clarify 
that $ 3101.100 (b)(1) and (b)(2) would 
impose prohibitions only on seeking or 
obtaining loans or extensions of credit. 
Thus, there would be no prohibition on 
a covered OCC employee, or a spouse or 
minor child of a covered OCC employee, 
retaining a loan from a national bank 

f irovidea the loan was obtained either: 

1) Prior to the covered employee's 
employment at the OCC; or (2) as a 
result of the sale or transfer of the loan 
to a national bank, or a conversion or 
merger of the lender into a national 
bank. The renewal or renegotiation of a 
preexisting loon or extension of credit, 
however, would be treated as a new 
loan subject to the prohibitions in 
$ 3101.108 (b)(1) and (b)(2). 

The proposed prohibition on 
borrowing contained In $ 3101.108(b) is 
necessary for several reasons. First, it is 
necessary to prevent covered OCC 
employees from obtaining or appearing 
to obtain loans or extensions of credit 
on preferential terms, or from benefiting 
or appearing to benefit from their 
official positions through possible 
forbearance by the lender in collecting 
on the indebtedness. Second, public 
confidence in the integrity of the OCC 
will be strengthened by prohibiting OCC 
employees from engaging in financial 
transactions with institutions regulated 
by the OCC Third, the borrowing 
prohibition implements, in part. 18 
U.S.C. 212 and 213, regulating the offer 
and acceptance of certain loans to and 
by bank examiners. Finally, limitations 
on OCC employees' borrowing from 
regulated Institutions will avoid a high 
number of employee disqualifications 
that would have a detrimental effect on 
the OCC's administration of its 
supervisory responsibilities. 

(c) Restrictions Arising from Third 
Party Relationships. Proposed 
$ 3101.108(c) would attribute to an OCC 
employee certain securities and loans, 
or extensions of credit, that are held by 
the entities described in that subsection 
(eg., trusts, partnerships, closely-held 
corporations). An employee with an 
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attributed interest would be required to 
report the interest to the Chief Counsel 
or designee, and could be required to 
terminate the relationship with the 
entity, disqualify himself or herself from 
a matter or take other appropriate action 
os determined by the Cnief Counsel or 
designee to avoid a violation of the 
conflict of interest statutes, the 
Executive Branch-wide Standards or 
these supplemental regulations. 

(d) Prohibited Recommendations. As 
proposed. $ 3101.108(d) would prohibit 
OCC employees from making any 
recommendation or suggestion 
regarding a security issued by a 
commercial bank or commercial bank 
affiliate, including a bank holding 
company. This rule is intended in part 
to eliminate any misunderstanding or 
harm that could result from such a 
recommendation. For example, an 
investor should not be misled into 
believing, pursuant to the 
recommendation of an OCC employee, 
that the securities of a particular 
institution regulated by the OCC are a 
sound buy because the investor believes 
that the employee may have access to 
inside information. Rules addressing 
similar concerns apply to the employees 
of the OTS and IRS. 

(e) Prohibited Purchase of Assets. 
Section 3101.108(e) is proposed as a 
further supplement to the proposed 
prohibitions in $ 3101.103, regarding the 
purchase of assets by all Department 
employees. It would specifically 
prohibit an OCC employee, or a spouse 
or minor child of an OCC employee, 
from purchasing assets from a national 
bank or national bank affiliate, 
including a bank holding company. An 
asset sold by public auction or by a 
method that ensures th*t the asset is 
sold at its fair market value would be 
exempt from this prohibition. 

(f) Outside Employment. Proposed 
$3101.108(1) would supplement 

$ 2635.802 of the Executive Branch- 
wide Standards by prohibiting certain 
OCC employees from engaging in 
specified outside employment and 
activities. The prohibition in this 
section would apply only to covered 
OCC employees. For the purpose of this 
subsection, the term covered OCC 
employee would mean all OCC bank 
examiners and any other employee 
specified in an OCC instruction or 
manual issuance who the Comptroller of 
the Currency or designee determines 
should be covered by the rule pursuant 
to the standard established in the 
subsection. Employees of the OCC 
covered by this rule would be 
prohibited from performing 
compensated services for any bank, 
banking or loan association or national 


bank affiliate or any officer, director, 
employee or person connected in any 
way with any of the foregoing entities. 
This regulation, based in part on 18 
U.S.C. 1909. addresses situations unique 
to OCC bank examiners and OCC 
employees involved in the regulation of 
national banks, and prohibits activity 
that, if engaged in. may interfere with 
the objective and impartial performance 
of an employee's official duties. 

(g) Waivers. Proposed $ 3101.108(g) 
would give an agency designee 
authority, with the advice and legal 
clearance of the DAEO or the Office of 
the Chief Counsel, to grant a written 
waiver of any prohibition in proposed 
$ 3101.108 based upon a determination 
that the waiver is consistent with law 
and the Executive Branch-wide 
Standards, and meets the waiver 
standard established in the subsection. 
An employee may be required under the 
waiver to disqualify himself or herself 
from a particular matter or take other 
appropriate action. 

Section 310 i 109 Additional Rules for 
Office of Thrift Supervision Employees 

Section 3101.109 of the proposed rule 
contains several rules applicable solely 
to the employees of the Office of Thrift 
Supervision; they are in addition to the 
regulations in proposed $ 3101.101 
through $ 3101.104 which would apply 
to all Department employees. These 
rules are very similar to the rules that 
would apply to OCC employees under 
proposed $ 3101.108. Th:y differ in 
scope primarily in that § 3101.109 
would impose no specific prohibition 
on the outside employment and 
business activities of OTS employees. 
This is due In part to the fact that OTS 
employees are not subject to 18 U.S.C. 
1909. Nevertheless, OTS employees, 
like all other Department employees, 
would be required to obtain prior 
approval for outside employment 
pursuant to proposed $ 3101.104. 

(a) Covered OTS Employees. Several 
of the rules in proposed $ 3101.109 
would apply only to "covered OTS 
employees." Covered OTS employees as 
the term is used in this section would 
mean all OTS grade 17 positions or 
above, and any OTS employees 
specified in an GTS instruction or 
manual issuance who the Director of the 
OTS or a designee determines should be 
covered by the prohibitions contained 
in this section pursuant to the standard 
established in $ 3101.109(a). 

(b) Prohibited Financial Interests. The 
proposed financial interest provisions of 
$ 3101.109(b) are similar to those 
proposed for application to OCC 
employees. Specifically, the subsection 
would prohibit covered OTS employees. 
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and their spouses or minor children 
from owning securities issued by an 
OTS-regulated savings association or 
savings association holding company. 
As with the OCC rule, this prohibition 
is intended to ensure public confidence 
in the manner in which the OTS fulfills 
its regulatory responsibilities, eliminate 
potential concerns over use of 
nonpublic information and avoid wide- 
spread disqualification of OCC 
employees. 

(c) Prohibited Borrowing. Proposed 
$ 3101.109(c) would prohibit covered 
OTS employees from seeking or 
obtaining loans or extensions of credit 
from and OTS-regulated savings 
association or on officer, director, 
employee, or subsidiary of an OTS- 
regulated savings association. For the 
purpose of this subsection, and 
extension of credit includes credit 
obtjined through the use of credit cards 
The prohibition on borrowing in 

$ 3101.109(c) is required in part by 18 
U.S.C 212 and 213. and is similar in 
scope and purpose to the borrowing 
prohibition proposed for application to 
OCC employees. The proposed 
exceptions in $ 3101.109(c)(3) are 
similar to those in the OCC borrowing 
rule. 

(d) Restrictions Arising from Third 
Party Relationships. Proposed 

$ 3101.109(d) is identical to the rule 
proposed for the purpose of regulating 
OCC employees’ relationships with 
certain entities. 

(e) Prohibited Recommendations. 
Proposed $ 3101.109(e) is substantially 
the same as the prohibition on making 
recommendations concerning regulated 
entities that is proposed for application 
to OCC employees. 

(f) Prohibited Purchase of Assets. 
Proposed $ 3101.109(f) is substantially 
the same u the prohibition on 
purchasing the assets of certain 
regulated proposed for application to 
OCC employees. 

(g) Waivers. Proposed $ 3101.109(g) 
would give an agency designee 
authority, with the advice and legal 
clearance of the DAEO or Office of the 
Chief Counsel, to grant a written waiver 
of any prohibition in proposed 

$ 3101.109 upon a determination that 
the waiver is consistent with law and 
the Executive Branch-wide Standards, 
and meets the waiver standard 
established in the sub se ct ion. An 
employee may be reouired under the 
waiver to disqualify himself or herself 
from a particular matter or take other 
appropriate action. 
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Section J1 CUM Additionel Rmtes far 
United States Customs Service 
Employees 

Srttfla $ 3101.110 efthe pro p one d 
rale carino! regulations applicable 
ob hf to emplo yer of the United States 
Cantons Sarrice; they ara is addition to 
the regulation in proposed $3101.101 
through S 3101-104 which would apply 
to a 11 Department arop lo y a a s . 

(s) Pro hi bition on Employment. Under 
proposed $ 3101.110(a), Customs 
Service employees wou’d be prohibited 
from working for specified types of 
entities that are regulated by or have a 
business relationship with the Custom 
Service. 

(b) Restrictions Arising from 
Employment of Relatives. Under 
proposed $ 3101.110(b), a Customs 
Service employees would be required to 
file a report of family member 
employment with his or her supervisor 
if the employee's spouse or a relative 
who is dependent on or resides with the 
employee is employed with an entity 
specified in proposed $ 3101.110(a). The 
report would be forwarded to the 
appropriate regional counsel for 
transmittal to the Chief Counsel. Tha 
employee would be disqualified from 
participating in any matter involving the 
employee's spouse or relative, or their 
employer, unless the employee received 
the appropriate authorization pursuant 
to tha standard in section 2635.502(d) of 
the Executive Branch-wide Standards. 

In affect, proposed $ 3101.110(b) 
supplements $ 2635.502 of the 
Executive Branch-wide Standards. 

The regulations in p r opose d 
$ 3101.110(a) are necessitated by tha 
frequent contact Customs Service 
employees have with importers at the 
local level, and are designed to assure 
that tha Customs Service sad its 
employees maintain the highest level of 
integrity while minimally restricting the 
employees' personal activities and 
associations. Customs Service 
employees st all levels carry out many 
types of duties that can have a major 
impact on the business of an importer, 
broker, or carrier. For example, Customs 
Service inspectors enforce customs laws 
and make determinettena involving the 
financial interests of Importers at every 
port or entry in the United Slates. In 
addition, Customs Service employees 
audit and iavastipte numerous , 
companies to determine potential 
violations of the customs laws. The 
regulations im this section will prevent 
the outside employment internets of 
Customs Service s m p i eyee s end their 
family members from interfacing with 
the objective and impartial a— cotton of 
the employees' official d u t ies and will 


help teensunpohtic confidence in the 
Customs Service's saacnt i an of its 

Section 3101.131 Additional Mules for 
United States Secret Service Employees 

Proposed $3101.111 explains that 
Secret Service regulations regarding 
compensated outside the employment 
in affect on February 2, 1863, will 
remain in effect until February 3. 1994, 
or until superse d ed by a new 
supplemental regulation substituted for 
$ 3101.111. This temporary preservation 
of existing rules is consistent with the 
note following $ 2635.403(a) of the 
Executive Branch-wide Standards and 
recognizes tha need for further study of 
the extent to which the outside 
activities of law enforcement personnel 
should be restricted because of their 
special responsibilities. During the next 
year the Department, in consultation 
with OGE. will be working with other 
law enforcement agencies to determine 
whether special rules are needed in this 
area. 

HI. Matters sf Regulatory Procedure 

Executive Order 12291, Federal 
Regulation 

Because this rule relates to agency 
organization, management and 
personnel, it ia not subject to Executive 
Order 12291. 

Regulatory Flexibility Act 

It is hereby certified that this 
proposed rule will not have significant 
economic impact on a substantial 
number of small entities. This rule 
•ffscts only Federal employees end their 
immediate families. 

List of Subjects te S CFR Pari 1101 

Conflict of interests. Government 
employees. 

Dated: July •. 1943. 

fean E. Hanson. 

General Counsel. Department of the Treasury. 
Approved: July 27. 1993. 

Stephen D. Petti. 

Director. Office of Government Ethics. 

For the reasons set forth in the 

preamble, the D e pa rtmen t of the 

Treasury, hi c o nc u rren ce with the Office 
of Government Ethics, is pro p os in g to 
emend title 5 of the Code of Federal 
Regulations by adding a new chapter 
XXI, consisting of pert 3101, to reed as 
follows: 


CHAPTER XIO— OCPrUHtoEW OF THE 
TREASURY 

PART 3101 — SUPPLEMENTAL 
STANDARDS OF ETHICAL CONDUCT 
FOR EMPLOYEES OF THE 
DEPARTMENT OF THE TREASURY 

S#c 

3101.101 General. 

3101.102 Designation of separate agency 
components. 

3101.103 Prohibition on purchase of osrtain 

3101.194 Outside employ— pt. 

3101.105 Additional miss far Bureau of 
Alcohol, Tobacco and Firearms 
employees. 

3101.106 Additional rules for Internal 
Revenue Service employees. 

3101.107 Additional rulesior Legal 
Division employees. 

3101.106 Additional rule* for Office of the 
Comptroller of the Currency employees. 

3101.109 Additional rules for Office of 
Thrift Supervision employees. 

3101.110 Additional rules far United States 
Customs Service employees. 

3101.111 Additional rules for United Slates 
Secret Service employees. 

Authority: 5 U.S.C 301, 7301, 7353: 5 
U.S.C App. (Ethics in Government Act of 
1978); 26 U.S.C. 7214(b): E.O. 12674. 54 FR 
15159. 3 CFR. 1969 Comp., p. 215, as 
modified by E.O. 12731. 55 FR 42547, 3 QFR, 
1990 Gomp.. p. 306.; 5 CFR 2635.105, 
2635.203(a). 2635.403(a), 2635.803, 
2635A07(a)(2Xii). 

$3101.101 General. 

(a) Purpose. In accordance with 5 CFR 
2635.105, the regulations in this pari 
apply to employees of the Department of 
the Treasury and supplement the - 
Standards of Ethical Conduct for 
Employees of t he E xecutive Branch 
contained in 5 CFR pert 2635. 

Employees are required to comply with 
5 CFR pert 2635, this pert, end bureau 
guidance and procedures established 
pursuant to this section. Department 
employees are also subject to any 
additional rules of conduct that the 
Department or their employing bureaus 
are authorised to issue. 

(b) Bureau instructions. With the 
concurrence of the Designated Agency 
Ethics Official (DAEO), bureaus df the 
Department of the Treasury are 
authorised to issue instructions or 
manual issuances providing explanatory 
guidance end establishing procedures 
necessary to implement this part and 
part 2635 of this title. See 5 CFR 
2635.309(c). 

(o) Definition of “agency designee ' ’. 

As used in this prat raid pert 2635 of 
this title, (he term “ag ency designee* 
refers to any employee who has been 
delegated authority by as instruction or 
manual issuan ce issued by a boron 
undra par a grap h (h$ of this section to 
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make a determination, give an approval, 
or take other action required or 
permitted by this part or part 2635 of 
this title with re spect to another 
employee. See 5 CFR 2635.102(b). 

13101.102 Designation of separate agency 

Pursuant to 5 CFR 2635.203(a), each 
of the following components of the 
Department of the Treasury is 
designated as a separate agency for 
purposes of th e reg ulations contained in 
subpart B of 5 CFR part 2635 governing 
gifts from outside sources ana 5 CFR 
2635.807 governing teaching, speaking 
or writing: 

(a) Bureau of Alcohol, Tobacco and 

Firearms (ATF); 

(b) Bureau of Engraving and Printing; 

(c) Bureau of the Public Debt; 

(d) Federal Law Enforcement Training 
Center; 

(e) Financial Management Service; 

(f) Internal Revenue Service (IRS); 

(g) Office of the Comptroller of the 
Currency (OCC); 

(h) Office of the Inspector Gene ral; 

(i) Office of Thrift Supervision (OTS); 

(j) United States Customs Service 
fUSCS); 

(k) United States Mint; 

(l) United States Savings Bonds 
Division; and 

(m) United States Secret Service. 

For purposes of this section, 

employees in the Legal Division shall be 
considered to be part of the bureaus or 
offices in which they serve. 

Note: A> a result of the designations 
contained in this section, employees of the 
remaining parts of the Department of the 
Treasury (eg., employees in Departmental 
Offices, including the Financial Crimes 
Enforcement Network) will also be treated as 
employees of an agency that Is separate from 
all of the above listed bureaus and offices for 
purposes of determining whether the donor 
of a gift is a prohibited source under 5 CFR 
2635.203(d) and for identifying an 
employee's "agency" under 5 CFR 2635.807 
governing teaching, speaking and writing. 

13101.103 Prohibition on purchase of 
certain aaaata. 

(a) General prohibition. Except as 
provided in paragraph (b) of this 
section, no employee of the Department 
of the Treasury shall purchase, directly 
or Indirectly, property: 

(1) Owned by the Government and 
under the control of the employee's 
bureau (or a bureau over which the 
employee exercises supervision); or 

(2) Sold under the direction or 
incident to the functions of the 
employee’s bureau. 

(b) Exceptions. The prohibition in 
paragraph (a) of this section doee not 
apply to the purchase of Government 


securities or items sold generally to the 
public at fixed prices, such ss 
numismatic items produced by the 
United States Mint, or foreign gifts 
deposited with the Department pursuant 
to 5 U.S.C. 7342 that an employee may 
purchase pursuant to 41 CFR parts 101- 
49. 

(c) Waiver. An employee may make a 
purchase otherwise prohibited by this 
section where a written waiver of the 
prohibition has been given to the 
employee by an agency designee with 
the advice and legal clearance of the 
DAEO, or the appropriate Office of Chief 
or Legal Counsel. Such a waiver may be 
granted only on a determination that the 
waiver is not otherwise prohibited by 
law and that, in the mind of a 
reasonable person with knowledge of 
the particular circumstances, the 
purchase of the asset will not raise a 
question as to whether the employee has 
used his or her official position or 
inside information to obtain an 
advantageous purchase or create an 
appearance of loss of impartiality in the 
performance of the employee's duties. 

Note: Employees of the OCC and OTS are 
subject to additional limitations on the 
purchase of assets that are set out in bureau- 
specific rules contained in $ § 3101.108 and 
3101.109. 

13101.104 Outside employment. 

(a) General requirement for prior 
approval. All Department of the 
Treasury employees shall obtain prior 
written approval before engaging in any 
outside employment or business 
activities, with or without 
compensation, except to the extent that 
the employing bureau isaues an 
instruction or roanut 1 issuance pursuant 
to paragraph (b) of this section 
exempting an activity or class of 
activities from this requirement. 
Approval shall be granted only on a 
determination that the employment or 
activity is not expected to involve 
conduct prohibited by statute, part 2635 
of this title or any provision of this part. 

Note: Employees of the ATF. IRS. Legal 
Division. OCC. USCS end United States 
Secret Service are sub}ect to additional 
limitations on outside employment and 
activities that are set in out in bureau-specific 
rules contained In this part. 

(b) Bureau responsibilities. Each 
bureau, which for the purposes of this 
section includes the Departmental 
Offices and the Office of the Inspector 
General, shall issue instructions or 
manual issuances governing the 
submission of requests for approval of 
outside employment or business 
activities and designating appropriate 
officials to act on such requests. The 
instructions or manual issuances may 
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exempt categories of employment or 
activities from the prior approval 
requirement based on a determination 
that employment or activities within 
those categories would generally be 
approved and are not likely to involve 
conduct prohibited by statute, part 2635 
of this title or any provision of this pert. 
Bureaus may include in their 
instructions or issuances examples of 
outside employment or activities that 
are permissible or impermissible 
consistent with this part and part 2635 
of this title. Bureaus shall retain in 
employees’ Official Personnel Folders 
(temporary side) all requests for 
approval whether granted or denied. 

13101.106 AddMonal rules for Bureau of 
Alcohol, Tobacco and Firearms employees. 

The following rules apply to the 
employees of the Bureau of Alcohol, 
Tobacco and Firearms and are in 
addition to $ § 3101.101-3101.104: 

(a) Prohibited financial interests. 

Except as provided in this section, no 
employee of the ATF, or spouse or 
minor child of an ATF employee, shall 
have, directly or indirectly, any 
financial interest, including 
compensated employment, in the 
alcohol, tobacco, firearms or explosives . 
industries. The term financial interest is 
defined in $ 2635.403(c) of this title. 

(b) Waiver. An agency designee, with 
the advice and legal clearance of the 
DAEO or Office of the Chief Counsel, 
may grant a written waiver of the 
prohibition in paragraph (a) of this 
section on a determination that the 
financial Interest is not prohibited by 26 
U.S.C 7214(b) and that, in the mind of 
a reasonable person with knowledge of 
the particular drcurostances, the 
financial interest will not create an 
appearance of misuse of position or loss 
of impartiality, or call into question the 
impartiality and ob)ectivity with which 
the ATF’i programs are administered. A 
waiver under this paragraph may 
require appropriate conditions, such as 
execution of a written disqualification. 

• 3101.106 AddMonal rules for Internal 
Revenue Sendee employees. 

The following rules apply to the 
employees of the Internal Revenue 
Service and are in addition to 
SS 3101.101-3101.104: 

(a) Prohibited recommendations. 
Employees of the IRS shall not 
recommend, refer or suggest, 
specifically or by Implication, any 
attorney, accountant or firm of attorneys 
or accountar's to any person in 
connection with any official business 
which involves or may involve the IRS. 

(b) Prohibited outside employment. 
Involvement by an employee of the IRS 
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in the fallowing types of outside 
employment nr business activities is 
prohibited end shall constitute e 
conflict with the employee's official 
duties pursuant to S CFR 2635 607: 

(1) Performance of legal sanHoas 
involving Federal, Stele or locel tax 
•matters; 

(2) Appearing on behalf of any 
taxpayer as a r e pr es entat ive b efore any 
Federal. State, or local government 
agency, in an action involving a tax 
matter except an written author! ration 
of the Commissioner of Internal 
Revenue; 

(3) Engaging in accounting, or the use, 
analysis, and interpretation of financial 
records when such activity involves tax 
matters; 

(4) Engaging in bookkeeping, the 
recording of transactions, or the record- 
making phase of accounting, when such 
activity is directly related to a tax 
determination; and 

(5) Engaging in the preparation of tax 
returns for compensation, gift or favor. 

(c) Seasonal employees. Seasonal 
employees of the IRS while in non-duty 
status may engage in outside 
employment or activities, other than 
those prohibited by paragraph (b) of this 
section, without obtaining prior written 
permission. 

13101.107 AddWo nel rules lor legel 
DtvMon employees. 

The following rules apply to the 
employees of the Legal Division and are 
in addition to §§ 3101.101-3101.104: 

(a) Application of rusks of other 
bureaus. In addition to the rule 
contained in paragraph (b) of tUa 
section, employees ! a the Lagri Division 
shell be c o vered by the rake contained 
in this pert that era applicable to 
employees of the bureaus or offices in 
which the Legal Division employees 
serve, subject to any instructions which 
the General Counsel or appropri at e 
Chief or Legal Counsel may issue in 
accordance with $ 3101.101(b). 

(b) Prohibited outside employment 
Pursuant to S CFR 2635. 802. it is 
prohibited and shell constitute a 
conflict with the employee's official 
duties for an attorney employed in the 
Legal Division to engage In the outside 
practice of law that might require the 
attorney to: 

(1) Take a position that is or appears 
to be In conflict with the internets af the 
Department of the Treasury which is the 
client to whom the attorney owes a 
professional mcpansfbflity; or 

(2) Interpret any statute, regulation or 
rule administered or issued by the 
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the Comptroller of Hw Currency emp l oyee s 

The following rados apply to the 
employees of the Office of the 
Comptroller of the Qxrasecy and see ia 
addition la $$ J ML Ml-3101. 104: 

(a) Prohibited fnsassciai interests— (1) 
Prohibition. Except as provided in 
perapaphe MU) end (g) of this section, 
no OCC e m plo ye e, or spouse or minor 
child of an OQC employee, shell own. 
directly «r i ndir e ctl y, eeciaities of any 
commercial bank (tndudmg bath 
national end Stale chartered beaks) or 
oeeemerdd bank affiliate, including a 
bank holding company. 

(2) Definition of "securities". For 
puipoees of paragraphs (a)(1) end (aH3) 
of this sectien, the term "securities" 
includes ell interests in debt or equity 
instruments. The term includes, without 
limitation, secured and unsecured 
bonds, debentures, notes, securitized 
assets and commercial paper, as well as 
all types of profaned and common 
stock. The term encompasses both 
current and contingent ownership 
interests, including any beneficial or 
legal interest derived from s trust. It 
extends to any right to acquire or 
disnoee of any long or short position in 
such securities and includes, without 
limitation, interests convertible into 
such securities, as well as options, 
rights, warrants, puts, calls, and 
straddles with respect thereto. 

(3) Exceptions. Nothing in this section 
prohibits an OCC employee, or spouse 
or minor child or an OCC employee, 
from: 

(i) Investing in e publicly traded or 
publicly ivaiubU investment hind, 
provided that the investment hind does 
not invest mote than 20 percent of its 
funds in securities of cosunardal banks 
(including both national and State- 
chartered banks) and commercial bank 
affiliates (including bank holding 
companies) nor more then 5 percent of 
its funds in the securities of any one 
such bank or affiliate, and tha employee 
neither exercises control over nor has 
the ability to exercise control over the 
financial interests bald in the fund: 

(ii) Investing in the publicly traded 
securities of a bolding company ol a 
nonbank bank or of a retailing firm that 
owns or sponsors a credit card bank as 
defined by the Competitive Equality 
Banking Act of 1987, except that an 
employee who owns stack an i larea t 
must be disqualified frees participating 
in the regulation or supendeioa of the 
noahank hank ortho credit card hank; 

(iii) Using e cdmmeecinl banker 
rotnaeerrieT hank effiliaw as custodies 
or trustee of eoooua ts containing taac- 
defaned retirement funds; or 


Owning any security p u r s uan t ts 
a waiver punted under pemgsaph (g) ef 

(b) Pmhitated horrowing-Al) 
Prohibition on employee borrowing. 
Except as provided in this section, no 
o w e d OOC employ e e shaft seek or 
obtain any loan or extension oftredR. 
intruding credit obtain ed through the 
use of a credit oasd, from any national 
bank or from an officsr, director, 
employee, or subeMiary of any national 
bank. 

(2) Prohibition on borrowing bye 
spouse or minor chiid. The prohibit! an 
in paragraph (bKl) of this section shall 
apply to the spouse or minor child of s 
covered OCC employee unless the loan 
or extension of credit: 

(i) Is supported only by the income or 
independent means of the spouse or 
minor child; 

(ii) Is obtained on terms and 
conditions no more favorable than those 
offered to the general public; and 

(iii) The covered OCC employee does 
not participate in the negotiation for the 
loan or serve as co-maker, endorser or 
guarantor af the loan. 

(3) Covered OCC employee. For 
purposes of the prohibitions on 
Borrowing contained in paragraphs 
(b)(1) and fbK2) of this section, "covered 
OOC employee" means: 

(i) An OCC bank examiner; and 

(ii) Any other OCC employee 
specified in an OOC instruction or 
manual issuance whose duties and 
responsibilities, as determined by the 
Comptroller of the Currency or his or 
her designee, require application of tha 
prohibition on borrowing contained ia 
this section to ensure public confi d e n c e 
that the OCCs programs are conducted 
impartially and obfactivaly. 

(4) Exceptions. Nothing m tbit section 
prohibits a covered OOC employee, or 
the spouse or minor child of a covered 
OCC employee, from (draining a loan or 
extension of credit described in 
paragraphs (h)(4)(i) through (b)(4)(iu) of 
this section from a national bank if the 
loan or extension of credit is obtained 
on terms and conditions no more 
favorable than those o ff er ed to the 
general public, the e mp lo y ee is not 
assigned to examine the hank at tbs time 
the loan or extension of credit is 
obtained, and the employee submits to 
the Chief Counsel or trial gnoa e written 
disqualification from aoaminiag or 
otherwise particip a ti ng fat the 
supervise of the bank Ths aenaptinns 
provided by this paragraph are far loans 
or sxtensiaos of esadh obtained: 

(i) Through use of a (radii cud rimed 
by • national lamb where 

(At The employee is assigned to a 
district office ond the bank is not 

6 it 0 
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heedquartmd in the employee's 
district: 

(B| The employee is assigned to the 
Multinational Division and the bank is 
n«t supervised by that Division; or 

(C) The employee is assigned to the 
Washington office (other than the 
Multinational Division),' 

(ii) Through use of a national bank 
credit card sponsored by a retailing firm 
(e.g., Nordstrom. Lord and Taylor. 
Amoco Oil Company); or 

(iii) Through assumption of a 
mortgage loan on the employee's 
residence which is liquidated in 
accordance with its original terms 
without renewal or renegotiation. 

(S) Pre-existing credit. This section 
does not prohibit a covered OGC 
employee, or spouse or minor child of 
a covered OCC employee, from retaining 
a loan from a national bank on its 
original terms if the loan was incurred 
prior to employment by the OCC. or as 
a result of tne sale or transfer of a loan 
to a national bank or the conversion or 
merger of the lender into a national 
bank. Any renewal or renegotiation of a 
pre-existing loon or extension of credit 
will be treated as a new loan subject to 
the prohibitions in paragraphs (b)(1) and 

(b)(2) of this section. 

(c) Restrictions arising from third 
party relationships. If any of the entities 
listed in paragraphs (c)(1) through (c)(7) 
of this section have securities that an 
OCC employee would be prohibited 
from having by paragraph (a) of this 
section, or loans or extensions of credit 
that a covered OCC employee would be 
prohibited from obtaining under 
paragraph (b) of this section, the 
employee shall promptly report such 
interests to th*» Chief Counsel or 
designee. The Chief Counsel or designee 
may require the employed to terminate 
the third party relationship, undertake 
an appropriate disqualification, or take 
other appropriate action necessary, ... 
under the particular circumstances, to 
avoid a statutory violation or a violation 
of part 2635 of this title, or this part, 
including an appearance of misuse of 
position or loss of impartiality. This 
paragraph applies to any: 

(1) Partnership in which the 
employee, or spouse or minor child of 
the employee, is a general partner. 

(2) Partnership in which the 
employee, or spouse or minor child of 
the employee, individually or jointly 
holds more than a 10 percent limited 
partnership interest; 

(3) Closely held corporation in which 
the employee, or spouse or minor child 
of the employee, individually or jointly 
holds more than a 10 percent equity 
interest: 


(4) Trust in which the employee, or 
spouse or minor child of the employee, 
has a legal or beneficial interest: 

(5) Investment club or similar 
informal investment arrangement 
between the employee, or spouse or 
minor child of the employee, and 
others; 

(6) Qualified profit sharing, retirement 
or similar plan in which the employee, 
or spouse or minor child of the 
employee, has an interest; or 

(7) Other entity if the employee, or 
spouse or minor child of the employee, 
individually or jointly holds more than 
a 25 percent equity interest. 

(d) Prohibited recommendations. 
Employees of the OCC shall not make 
recommendations or suggestions, 
directly or indirectly, concerning the 
acquisition, or sale or other divestiture 
of securities of any commercial bank or 
commercial bank affiliate, including a 
bank holding company. 

(e) Prohibited purchase of assets. No 
employee of the OCC. or spouse or 
minor child of an OCC employee, shall 
purchase, directly or indirectly, an asset 
(e.g., real property, automobiles, 
furniture, or similar items) from a 
national bank or national bank affiliate, 
including a bank holding company, 
unless it is sold at a public auction or 
by other means which assure that the 
selling price is the asset's fair market 
value. 

(f) Outside employment— {1) 
Prohibition on outside employment. No 
covered OCC employee shell perform 
services for compensation for any bank, 
banking or loan association, or national 
bank affiliate, or for any officer, director 
or employee of. or for any person 
connected in any capacity with a bank, 
banking or loan association or national 
bank affiliate. 

(2) Covered OCC employee. For 
purposes of the prohibitions on outside 
employment contained in paragraph 
(f)(1) of this section, "covered OCC 
employee" means: 

(0 An OCC bank examiner; and 

(ii) Any other OCC employee 
specified in an OCC instruction or 
manual isauance whose duties and 
responsibilities, as determined by the 
Comptroller of the Currency or his or 
her designee, require application of the 
prohibition on outside employment 
contained in this section to ensure 
public confidence that the OGC's 
programs are conducted impartially and 
objectively. 

(g) Waivers. An agency designee may 
grant a written waiver from any 
proviaion of this section baaed on a 
determination made with the advice and 
legal clearance of the DAEO or Office of 
the Chief Counsel that the waiver is not 


inconsistent with part 2635 of this title 
or otherwise prohibited by law and that, 
under the particular circumstances, 
application of the prohibition is not 
necessary to avoid the appearance of 
misuse of position or loss of 
impartiality, or otherwise to ensure 
confidence in the impartiality and 
objectivity with which agency programs 
are administered. A waiver under this 
paragraph may impose appropriate 
conditions, such as requiring execution 
of e written disqualification. 

1 3101. 1C. AddMonai rulee for Office of 
Thrift Supervision employees. 

The following rules apply to the 
employees of the Office of Thrift 
Supervision and are in eddition to 
$$ 3101.101-3101.104: 

(a) Covered OTS employee. For 
purposes of this section, the term 
"covered OTS employee" means: 

(1) An OTS examiner; 

(2) An employee in a position at OTS 
grade 17 or above; and 

(3) Any other OTS employee specified 
in an OTS instruction or manual 
issuance whose duties and 
responsibilitie s, as d etermined by the 
Director of the OTS or his or her 
designee, require applicetion of the 
prohibitions contained in this aec ticm t o 
ensure public confidence that the OTS’s 
programs are conducted impartially and 
objectively. 

(b) Prohibited financial interests— { 1 ) 
Prohibition. Except as provided in 
paragraphs (b)(3) and (g) of this section, 
no covered OTS employee, or spouse or 
minor child of a covered OTS employee, 
shall own. directly or indirectly, 
securities of any OTS-regulated savings 
association or savings association 
holding company. 

(2) Definition of ", securities ". For 
purposes of paragraphs (b)(1) and (b)(3) 
of this section, the terra "securities" 
includes all interests in debt or equity 
instruments. The term includes, without 
limitation, secured and unsecured 
bonds, debentures, notes, securitized 
assets and commercial paper, as well as 
all types of preferred and common 
stock. The term encompasses both 
current and contingent ownership 
interests, including any beneficial or 
legal interest derived from a trust. It 
extends to any right to acquire or 
dispose of any long or short position in 
sucn securities and includes, without 
limitation, interests convertible into 
such securities, as well as options, 
rights, warrants, puts, calls, and 
straddles with respect thereto. 

(3) Exceptions. Nothing in this section 
prohibits a c o vered OTS employee, or 
spouse or minor child of a cov ered OTS 
employee, from: 

6 o 0 l 
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lO lae a rttira toapebtelytoadadar 
publicly avaffebb bw4iml indt, 
provided that the isvalmat iaad does 
not isvect man fen 2fl precant of Its 
fund* in securities of OTS-rqgtiktad 
savings associations or wrings 
association hslrlreg c— spanias a or man 
than 5 percent of its feuds la tha 
s e curiti e s of any ooa suds — i-^r 
association or holding oooapany, and tha 
employee naitbar exercises control ovar 
nor has the ability to exercise control 
over the financial interests held in the 
fund; 

(ii) Investing in certain noo-finandal 
holding companies whose principal 
businaas is unrelated to tha financial 
services industry and which are 
identified as such on a list maintained 
by the Chief Counsel of the OTS; 

(iii) Using a savings association as 
custodian or trustee of accounts 
containing tax-deferred retirement 
funds; or 

(iv) Owning any security pursuant to 
a waiver granted under paragra ph (g) of 
this section. 

(c) Prohibited borrowing— { 1) 
Prohibition on emp lo ye e borrowing. 
Except a s pro vided In this section, no 
covered OTS employee abafl seek or 
obtain any loan or extension of credi t , 
including credit obtained thr ough the 
use of a credit cud. from any OTS- 


X 


o nicer, director, employee, or subsidiary 
of any such assecietiea. 

(2) Prohibition on borrowing bye 
tpome or minor ddtd. Tbs prohibition 
in paragraph (cKl) of this section shall 
apply to tha s pouse or ad nor child of a 
covered OTS sroplajas unlaes the loan 
or extension of credit: 

(i) Is supported only by tha innams or 
independent moans of tha spouse ar 
minor child; 

(U) Is obtained on tuns and 
conditions no mans isstmhie than those 
offered to tha general public; and 

(iii) Tha coearod OTS employee does 
not participate in the n e g s t hdian far the 
loan or aerva as co maker, endorser ar 
guarantor of tha loan. 

(3) exceptions. Nothin in this section 
prohibits s covered OTS aMloyee, or 
the spouae or minor child of a oavarad 
OTS employaa. from obtaining a lean or 
extension of credit inrtibd in 
paragraphs (cXJXi) t hres h IcXDfiii) of 
this section from an OTS mpillsd 
savings association if tha lean ar 
extension of crodit Is obtained an terms 
and maditlfuis m am (MMhh ih— 
those offered In aha ganasal public, tfe 
employee to mat am fens d to 



ot he rwis e participating m the 
supervision of the savings aasooatiee. 
The exceptions provided by tins 
paragraph are for loans or extensions of 
credit obtained: 

(i) Through use of a credit card issued 
by a savings association where: 

(A) The employee is assigned to a 
district office md tha savings 
association is not headquartered in the 
employee’s district; or 

(B) The employee is assigned to the 
Washington office; 

(ii) Through use of a aevtqgs 
association crodit card sponsored by s 
retailing firm (e.g.. Searai er 

(iii) Through assumption of a 
mortgage loan ob the employes'* 
residence which is liquidated re 
accordance with its original terms 
without renewal or renegotiation. 

(4) Pre-existing credit. This section 
does not prohibit s covered OTS 
employee, or spouse or minor child of 
a covered OTS employee, from retaining 
a loan from an OTS -regulated savings 
association on its original terms if the 
loan was incurred prior to employment 
by the OTS or as a result of the sale or 
transfer of the loon * j a savings 
association or the conversion or merger 
of the lander into an OTS- regulated 
saviqgs association. Any renewal or 
renegotiation of a pre-exnli^ lean or 
extension of credit is covered by 
paragraphs (c)(1) and (c)(2) of this 
aoctioa. 

(d) Restrictions arising from third 
party relationships, if any of the antities 
listed in paragraphs (dXl) through MX?) 
of this section have securities that a 
covered OTS enylny would be 
prohibited from having by paragraph (b) 
of this section, or leans or serin aiomr of 
credit that a covered OTS smpinyeo 
would be prohibited from shtaining 
under paragraph (c) of this section, tha 
employ ee shall promptly report such 
interests to the Chief Counsel ar 
designee may require the em p l oyee to 
terminate the thisd party relationship, 
undertake an app ro p ri ate 
disqualification, or taka other 
appropriate ection neoeoaery, under lb« 
particular dmirestaarm. to avoid a 
statutory violation or a violation of part 
2*33 of this tide or this part, including 
an aDDeamnaa of <f notion w 

loas of impartiality. This paragraph 
applies to any: 

(1) Partzaacship to which fee 
employee, or spouse or minor child at 
the anapleyaa. ii a raraieal ara^nei. 

(2) Partaanhip ia which aha 
employee, ar ^anae ar ratnor child of 


(3) C l ose ly held oarparatioa in which 
the employee, or spouse or minor child 
of dw employee. individually or ioindy 
holds more than a 10 p er cen t equity 
internet; 

(4) Trust in which the employee, or 
spouse er minor child of She < 
has a legal or beneficial let 

(51 Investment deb or i 
informal investment anongereent 
between tha empJeyee; or spouse or 
minor child of the employee; md 
others; 

(6) Qualified profit shoring, retirement 
or similar plan in which the employee, 
or spouse or minor child of the 
emplovea, has an interest; or 

(7) Other entity if the employee, or 
spouse or minor child of the employee, 
individually or jointly holds more than 
a 25 percent equity interest. 

(e) Prohibited recommendations. 
Employees of the OTS shall not make 
recommendations or suggestions, 
directly or indirectly, concerning the 
acquisition or sale, or other divestiture 
of securities of any OTS-regulated 
savings association or savings 
association bolding company. 

(f) Prohibited purch ase of assets. No 
employee of the OTS. or spouse or 
minor child of an OTS employee, shall 
purchase, directly or indirectly, an asset 
(e.g.. real property, automobiles, 
furniture, or similar items) from a 
savings association or savings 
association affiliate, including a savings 
association holding company, unless it 
is sold at a public auction or by other 
means which assure (hat tha selling 
price is the asset's fair market value. 

(g) Waivers. An agency designee may 
grant a written waiver from any 
provision of this section based on a 
determination made with the advice and 
legal clearance of the DAEO or Office of 
the Chief Counsel that tha waiver is not 
inconsistent with part 2E33 of this title 
or otherwise prohibited by law and that, 
under the particular oreaenst a uae s . 
application of the prohibition ia not 
necessary lo avoid the appearance of 
misuse of position or loss of 
impartiality, or otherwise to ensure 
confidence in the impartiality and 
objectivity with which agency programs 
are administered. A waiver under this 
paragraph may impose appropriate 
conditions, sach as requiring execution 
of a written disqualification. 


The following rules apply to fee 
■ ral aysa i of fee United Stow Ow 


Service and am to eddhieu lo 

fflW.OT-Wl.lM; 

(a) fenfetotioa on eutbdr 

employment. No employee of the USCS 
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shall work for a customs broker, 
international carrier, beaded 
we rehouse, foreign trade none, cartman, 
law firm engaged in the practic e of 
customs law or importation department 
of a business, nor be employed in any 
private capacity related to the 
importation or exportation of 
merchandise. 

(b) Restrictions arising from 
employment of relatives. If the spouse of 
a USCS employee, or other relative who 
is dependant on or resides with a USCS 
employee, is employed in a position 
thet the employee would be prohibited 
from occupying by paragraph (e) of this 
section, the employee shall file a report 
of family member employment with his 
supervisor. Supervisors shall forward 
such reports to the appropriate Regional 
Counsel for transmittal to the Chief 
Counsel. The employee shall be 
disqualified from participation in any 
matter involving the relative or the 
relative's employer unlees an agency 
designee, with the advice end legal 
clearance of the DAEO or Office of the 
Chief Counsel, authorizes the employee 
to participate in the matter using the 
standard in $ 2633.302(d) of this title, 

• 3101.111 AddMonal rulee for United 
Stalee Secret lavica employees. 

In addition to the rules contained in 
§§ 3101.101-3101.104. United States 
Secret Service Administrative Manual 
Section PER-5(2) prohibiting 
compensated outside employment in 
effect on February 2. 1903, will remain 
in effect until February 3. 1994, or until 
superseded by a new supplemental 
regulation publiebed in this pert, 
whichever occurs first Administrative 
Manuel Section PER-5(2) may be 
obtained from the Office of the Chief 
Counsel. United States Secret Service, 

, 1600 G Street. NW.. Washington, DC 
20223. 

(FR Doc 93-18331 Filed 8-2-93; 8:45 sm] 
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DEPARTMENT Of AGRICULTURE 
Agricultural Marketing Sendee 
7 CFR Part 1211 
[Docket Mo. FV-tt-703) 

RIN 0S81-AA 80 

Pecan Promotion and Raaaarch Plan; 
Order Directing That a Referendum Be 
Conducted; Defo n wi na don of 

VWpfwvPfWIVv rtlKNI "WR 

Eligibility; and Designa t ion ole 
najerandum Agent to Conduct the 
Referandum 

AOINCY: Agricultural Marketing Service. 
USDA. 

action: Order for referendum. 

SUMMARY: The order directs that a 
referendum be conducted among 
eligible pecan growers, grower-shellere. 
and importers to determine whether 
they favor continuance, termination, or 
suepension of the Pecan Promotion and 
Reeearch Plan (Plan). 

DATES: In order to be eligible to vote, 
grower s . grower-shellere. end Importers 
must have produced or imported pecans 
during the period from September 1, 
1991, to August 31. 1993 (representative 
period). Registration to vote will be in 
person from September 27 through 
October 1 at local Agricultural 
Stabilization and Conservation Service 
(ASCS) offices, except that importers 
may register by mail to the Research and 
Promotion Branch at the address listed 
below. Mail registrations must be 
received by the Department on or before 
October 1, 1993. Voting will be 
conducted on Octobe. 4, 5, and 6, 1993, 
by mail ballot 

FOR FURTHER f ORMATTON CONTACT: 
Arthur L. Pease, Reeearch and 
Promotion Branch. Fruit and Vegetable 
Division, AMS, USDA, room 253S-S, 
P.O. Box 96456. Washington, DC 20090- 
6456. Telephone (202) 720-6930. 
SUFFLEMCNTARY MFORMATM3N: This order 
directs that e referendum be conducted 
among pecan growers, grower-shellere, 
and importers to determine if the Pecan 
Promotion end Reeearch Plan (Plan) (7 
CFR part 1211) should be continued, 
terminated, or suspended. The Plan ie 
effective under the Pecan Promotion 
and Research Act of 1990 (Act) (7 U.S.C. 
6001 et saq.). The referendum is to be 
conducted among the growers, grower- 
•hellers, end importers of pecans who 
during the period Septe mb e r 1, 1991, 
through August 31. 1993 (which period 
is hereby determined to be the 
representative period for pu r pose s of 
this referendum), wore engaged in the 
growing, growing-she ll ing or 


importation of pecans to ascertain 
whether gr o wers. growor-aheUera and 
importers favor continuance, 
termination or suspension of the Plan. 

The Act provides thet the Seaetary 
shall conduct a referendum not later 
than 24 months after the effective date 
of the Plan to determine if pecan 
erowers, grower-ehellors, end importers 
favor the continuation, termination, or 
suspension of the Plan. The Plan 
became effective May 1, 1992. The 
Pecan Marketing Board, which 
administers the Plan, requested that the 
referendum be conducted prior to the 
1993 pecan harvest season. 

The Act requires the Secretary to 
suspend or terminate the Plan if its 
continuance is not favored by • majority 
of those growers, grower-shellere. ar.d 
importers voting in the referendum. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.G 
chapter 35). the ballot materials that 
will be used in the referendum herein 
ordered have been submitted to and 
approved by the Office of Management 
and Budget (OMB) and have been 
assigned OMB No. 0581-0093. It is 
estimated that there are approximately 
21,000 growers and grower-shelters and 
approximately 25 importers of pecans 
who will be eligible to vote in this 
referendum. It will take an average of 1 
minute for each grower, grower-eheller, 
or importer to complete the registration 
form and 5 minutes to complete the 
referendum ballot. 

Arthur L. Pease. Research and 
Promotion Branch, Fruit and Vegetable 
Division. Agricultural Marketing 
Service. USDA, is hereby designated the 
referandum agent of the Secretary of 
Agriculture to conduct this referendum. 
The procedure applicable to the 
referendum shell bo the "Procedure for 
the Conduct of Referenda in Connection 
with the Pecan Promotion and Research 
Plan" (7 CFR pari 1211.300). Pecan 
growers end grower-shellere must 
register in person et local ASCS offices. 
Importers may either register at the local 
ASCS offices or by mail to the 
Department. Mail registrations must be 
received by the Department on or before 
October 1. 1993. Registration to vote 
will be conducted at the ASCS offices 
from September 27 through October 1. 
1993. Voters registering at the ASCS 
offices will be given s ballot which will 
be returned to the B ne o a rch and 
Promotion Branch in Washington, DC 
Importers registering by mail will be 
sent, via overnight delivery, a ballot to 
complete and return by mail. Hie voting 
period is October 4 through October 6. 
1993. Ballou must be postmarked no 
later than October 6. 1993. to be 
counted. Importers will be notified of 
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the referendum well in advance of the 
registration and voting periods. 

List of Subjects in 7 CFR Part 1211 
Administrative practice and 
procedure, Advertising, Agricultural 
research. Imports, Marketing 
agreements. Pecans. Promotion, 
Reporting and recordkeeping 
requirements. 

Authority: 7 U.S.C 6001 at >eq. 

Dated: July 28. 1093. 

Eugene Branatool, 

Assistant Secretary, Marksting and Inspection 
Services* 

(PR Doc 03-16463 Filed 8-2-03; 8:4$ am) 
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Animal and Plant Health Inspection 
Service 

9 CFR Pari 92 
[Docket No. 92-162-1] 
fUN 0679-AA57 

Quarantine Faculties for Birds 

AOIRCY: Animal and Plant Health 
Inspection Service. USOA. 

ACTION: Proposed rule. 

SUMMARY: We are proposing to revise the 
bird importation regulations to allow 
imported birds to be quarantined upon 
arrival in the United States at any 
privately owned bird quarantine facility 
located near an international airport or 
land-border port served by U.S. 

Customs, provided the facility meets the 
standards of the Animal and Plant 
Health Inspection Service. The current 
importation system, which allows bird 
importations through a limited number 
of “approved quarantine facilities,” no 
longer appears necessary. 

We are also proposing standards for 
incubator/hatcher areas and bird 
holding areas in quarantine facilities for 
hatching eggs of ratites. These standards 
would protect U.S. birds and poultry 
from disease without requiring 
importers of hatching eggs of ratites to 
comply with the more stringent 
standards appropriate for imported 
birds. 

dates: Consideration will be given only 
to comments received on or before 
October 4. 1993. 

AD0RE8ICI: Please send an original and 
three copies of your comments to Chief, 
Regulatory Analysis and Development, 
PPD, APHIS, USDA. room 804, Federal 
Building, 6505 Belcrest Road, 

Hyattsville, MD 20782. Please state that 
your comments refer to Docket No. 92- 
162-1. Comments received may be 
inspected at USDA, room 1141. South , 


Building. 14th Street and Independence 
Avenue SW.. Washington, DC. between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. Persons 
wishing to inspect comments are 
encouraged to call ahead (202-690- 
2817) to facilitate entry into the 
comment reading room. 

FOR FURTHER MFORMATNM CONTACT: Dr. 
Keith A. Hand. Senior Staff 
Veterinarian, National Center for 
Import-Export. VS. APHIS, USDA. room 
768, Federal Building. 6505 Belcrest 
Road. Hyattsville, MD 20782, 301-436- 
5097. 

SUFFLEMENTARY MFORMATION: 
Background 

The regulations in 9 CFR 92.100 
through 92.107, “Subpart A— Birds” 
(referred to below as the regulations), 
regulate the importation of birds to 
prevent the introduction of 
communicable diseases of poultry and 
other domestic livestock into the United 
States. As a condition of importation, all 
imported birds must be quarantined for 
a minimum of 30 days upon their arrival 
in the United State* The birds must b? 
quarantined in either a U.S. Department 
of Agriculture (USDA) quarantine 
facility or in a privately owned facility 
approved by the Administrator of the 
Animal and Plant Health Inspection 
Service (APHIS). 

To qualify for designation as an 
“approved quarantine facility,” and to 
retain that designation, a privately 
owned facility and its maintenance and 
operation must meet the minimum 
requirements of $ 92.106(c)(1) through 
(c)(4) of the regulations. Those 
minimum requirements concern: (1) The 
supervision of the facility ; (2) physical 
plant requirements; (3) operational 
procedures; and (4) additional 
requirements as to location, security, 
physical plant and facilities, sanitation, 
and other items that may be imposed by 
the Administrator. The approval of any 
facility is contingent upon the 
Administrator's determination that 
adequate APHIS personnel are available 
to provide the services required by the 
facility if approved. A facility 
designated as an "approved quarantine 
facility" retains that approval 
indefinitely; $ 92.106(c)(6) provides for 
the refusal or withdrawal of approval. 
When more quarantine facility operators 
seek “approval” than APHIS personnel 
can accommodate, selection is based on 
a lottery system, set out in 
S 92.106(c)(5). 

We are proposing to eliminate the 
currant system of “allocating” and 
“approving” private quarantine 
facilities for the importation of birds. 


including the lottery system for adding 
such new facilities. Until now, this 
system has been necessary to ensure 
that APHIS personnel, whose services at 
bird quarantine facilities were in greeter 
demand than we could deliver, were 
allocated according to a system that was 
both practical and fair. As a result of the 
Wild Bird Conservation Act of 1992 
(Pub. L. 102-440; the Act), however, the 
conditions under which this system was 
designed to operate will no longer exist 
after October 22. 1993. 

Effective October 23, 1993. in the 
interest of restoring bird populations to 
sustainable levels in their countries of 
origin, the Act sharply reduces the 
number of birds eligible for importation 
into the United States. The reduced 
supply of importable birds will cause an 
immediate and sharp drop in the 
number of bird import permit 
applications received by APHIS. 
Consequently. APHIS expects to have 
adequate personnel available to provide 
bird importation-related services upon 
request. 

With the deliberate rationing of 
APHIS’s limited resources no longer 
necessary, we have no reason to limit 
the number of quarantine facilities 
available for bird importations. We are 
therefore proposing to allow imported 
birds to be quarantined upon arrival in 
the United States at any privately 
owned bird quarantine facility located 
near an international airport or land- 
border port served by U.S. Customs, 
provided the facility meets the 
standards of the Animal and Plant 


Health Inspection Service (APHIS), as 
provided in the proposed regulations. 
The proposed regulations should enable 
all qualified persons interested in 
operating bird quarantine facilities to do 
so. and would allow importers access to 
privately owned quarantine facilities 
nationwide. 

Further, the proposed regulations 
would specify standards, and handling 
procedures, for incubator/hatcher areas 
and chick holding areas in privately 
owned quarantine facilities for hatching 
eggs of ratites. 

The proposed regulations would 
supersede all APHIS memoranda and 
policy statements concerning the 
importation of birds into the United 
States, through privately owned 
quarantine facilities. 

A discussion of the proposed changes 
follows. 


Bird Import Permit Issuance 
As stated above, the primary purpose 
of this proposal is to relieve 
unnecessary restrictions on bird 
importers by removing the requirement 
that birds be imported through 
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DEPARTMENT OF THE TREASURY 

WASHINGTON. D.C. 20220 


JUL I 4 Btt 



MEMORANDUM TO: Robert M. McNamara, Jr, 


FROM 




Assistant General Counsel (Enforcement) 


l counsel (Enforcement) 


ohn N . Balakos 
Assistant Inspector General for 
Policy, Planning and Resources 


SUBJECT: Office of Inspector General's Report of 

Investigation on Alfred J.T. Byrne 


Attached is a copy of the Office of Inspector General's 
report: of investigation on Alfred J.T. Byrne, as it was released 
pursuant to the Freedom of Information Act. This report is being 
forwarded to you at the request of Ann-Christine Bak-Brevik, 
Assistant Counsel to' the Inspector General. If you have any 
questions, please call Rennay Nicholas at 927-5210. 

Attachment 
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COUNSEL 


DEPARTMENT OF THE TREASURY 

WASHINGTON 



September 30, 1903 

MEMORANDUM 

FROM: 

SUBJECT: 


FOR ROGER C. ALTMAN 
DEPUTY SECRETARY 

JEAN E. HANSo£|P 

The Rose Low Firm 


Stmvm Ratsanos has talked with Sua Schmidt (8mm attached RTC 


Early Bird) 


Z have spoken with the Secretary and also with Bernie 
Nussbaum and Cliff Sloan. 

Z have asked Bill Roelle to keep as informed. Zs there 
anything also you think we should be doing? 


Attachment 
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Memorandum 
U.S. Secret Service 


Date: August 3, 1993 

Reply To 
Attn Of : 

subject: f.b.I. inquiry 

To: SAIC - Technical Security Division 


This memo , is to inform you of the inquiry by the Federal Bureau 
of Investigation regarding Mr. Foster's suicide. I was 
contacted today by Special Agent _ F.B.I. - 

W.F.O., my wife's cousin. He called me at approximately 10:30 
a.m. and left a message for me to call him. I returned his 
call at approximately 11:00 a.m.. He asked me if we could go 
out to lunch today that he was going to be in the area. I said 
sure and that I would be done by 12 noon. He said he would 
meet me outside. We met and went to Wendy's for lunch. 

On the way to Wendy's he began to ask me questions about Mr. 
Foster. He was asking general questions that stemmed from a 
conversation that had started on July 31, 1993 at S.A. 
residence at a family get together. 

On July 31. 1993 my wife and I went to S.A. . . residence 

for a family birthday party. During the party S.A. 
asked me how work was going. He asked what 1 did for the 
Secret Service. I informed him that X maintained tho alarms, 
locks, video and other equipment for the White House and the 
Executive Branch of the Government. He then went on to ask me 
about my last trip to Little Rock , Arkansas and what we do on 
protective trips. X informed him as to what T.S.D. 
responsibilities were on the road. From this conversation he 
asked me if I had ever meet Mr. Foster. I informed him that I 
had run into him while working on alarm trouble calls in tho 
West Wing. He then went on to state that he and some other 
agents (5) were working on the Foster suicide. I told him chat 
I had seen in the news that there was a note in his brief case. 
He then said that they were working some other loads on come 
info they had received. I said something to tho affect " did 
it have anything to do with what you had found in his office?" 
He then said something about a second letter . . . maybe ? l 
said that it was strange to see such a clean office when 1 was 
over doing a lock survey with Both and I had 

made the comment that Mr. Foster must have planned the suicide 
well in advance if his office was this clean. Then upon 
leaving Mr. Foster's office the Uniform Division Officer 
informs and I that his office had been inspected by the 

F.B.I. and that was the reason for the Officer there and the 
lock request to seal the office for the investigation. The 
officer then told U9 that the F.B.I. had removed evidence from 
Mr. Foster's desk, Never inferring to what that evidence was. 
This was the end of the conversation on July 31, 1993. 

It was from the above conversation that S.A. started to 

question my being in and around Mr. Foster's office after tho 
suicide. He wanted to know how long was I in there, did I see 
anything? Did I hear anything, etc. I informed him as to the 
reason I was there and approximately that I was there the first 
time for about 2 seconds, later returning for approximately 2-3 


if 

62 4 1 



4239 


Foster. Did I know or have any information about Mr, Foster's 
relationship with Ilillary Clinton? I restated the fact that I 
had only met the guy in passing and that J did not know about 
his relationship with Hillary Clinton, and that if I said 
anything that it would be hear say information or rumors. 

It was at this point that we headed back towards Centre Pointe 
and S.A. 3&id he needed to make a phone call on the 

way. Enroute back we stopped at a gas station to use a phone. 
S.A. made his phone call to S.A. . F.B.T - 

W.F.O.. Upon the completion of the phone call S.A. 
said that S.A. wanted to talk to me. S.A. - asked 

mo to come in for an interview. I informed him tnat I was in 
school all day and that I would need to call him back. 


Upon returning to Centre Pointe I informed 

and » as to what took place. 

told me to give B.C. ... a call. I did so. As a 

result of this phone can co a.t. I returned S.A. 

and S.A. phone calls and informed them that if they 

need to talk to me any further chat they would have to go 

through Public Affairs at our Headquarters. 


624 
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ALARM LOG FOR MR, NAUSSBAUM'S OFFICE 


DATE 

XIMZ 

MO, 

ZQXE- DESCRIPTION 

ENTRANT /nr-m.-mp 

07/12/93 

07:47 

561 

ww 

2ND 

FL 

RM.208 

FOSTER 

VINCENT 

1 


07:47 

561 

ww 

2ND 

FL 

RM.208 





23:38 

561 

ww 

2ND 

FL 

RM ,208 

FOSTER 

VINCENT 

1 


23 :38 

561 

ww 

2ND 

FL 

RM.208 

FOSTER 

VINCENT 

1 

07/13/93 

02:04 

561 

ww 

2ND 

FL 

RM.208 





03:10 

561 

ww 

2ND 

FL 

RM.208 





08:11 

561 

ww 

2ND 

FL 

RM ,208 





08:11 

561 

ww 

2ND 

FL 

RM.208 





19:09 

561 

ww 

2ND 

FL 

RM.208 





19:10 

561 

ww 

2ND 

FL 

RM.208 





22:30 

561 

ww 

2ND 

FL 

RM.208 





22:43 

561 

ww 

2ND 

FL 

RM.208 





23:07 

561 

ww 

2ND 

FL 

RM.208 




07/14/93 

08:10 

561 

ww 

2ND 

FL 

RM.208 





08:10 

561 

ww 

2ND 

FL 

RM.208 





20:01 

561 

ww 

2ND 

FL 

RM.208 





20:01 

561 

ww 

2ND 

FL 

RM.208 





20:01 

561 

ww 

2ND 

FL 

RM.208 





22:41 

561 

ww 

2ND 

FL 

RM.208 





22:41 

561 

ww 

2ND 

FL 

RM.208 





23:06 

561 

ww 

2ND 

FL 

RM.208 





23:06 

561 

yw 

2ND 

FL 

RM.208 




07/15/93 

07:55 

561 

wp 

2ND 

FL 

RM.208 





07:55 

561 

ww 

2ND 

FL 

RM.208 





08:09 

561 

ww 

2ND 

FL 

RM.208 





08 :.l 4 

561 

ww 

2ND 

FL 

RM.208 





08:36 

561 

ww 

2ND 

FL 

RM.208 





08:37 

561 

ww 

2ND 

FL 

RM.208 





20:30 

561 

ww 

2ND 

FL 

RM.208 





20:32 

561 

ww 

2ND 

FL 

RM.208 





20:31 

561 

ww 

2ND 

FL 

RM.208 





22:48 

S61 

ww 

2ND 

FL 

RM.208 





23:11 

561 

ww 

2ND 

FL 

RM.208 




07/16/93 

08:23 

561 

ww 

2ND 

FL 

RM .208 





08:23 

561 

ww 

2ND 

FL 

RM.208 





20:50 

561 

ww 

2ND 

FL 

RM.208' 





20:50 

561 

ww 

2ND 

FL 

RM.208 





22:45 

561 

ww 

2ND 

FL 

RM.208 




07/17/93 

06:03 

SCI 

ww 

2ND 

FL 

RM. 200 





10:09 

561 

ww 

2ND 

FL 

RM.208 





10:09 

561 

ww 

2ND 

FL 

RM.208 





19:16 

561 

ww 

2ND 

FL 

RM.208 





19:16 

561 

ww 

2ND 

FL 

RM.208 





22:32 

561 

ww 

2ND 

FL 

RM.208 





23:18 

561 

ww 

2ND 

FL 

RM.208 




07/18/93 

10:29 

561 

ww 

2ND 

FL 

RM.208 





10:29 

563 

ww 

2ND 

FL 

RM.208 





10:33 

561 

ww 

2ND 

FL 

RM.208 





10:36 

561 

ww 

2ND 

FL 

RM.208 





EXBH T 
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07/19/93 


07/20/93 


07/21/93 


12 

: 10 

561 

WW 

12 

:10 

561 

WW 

17 

•58 

561 

WW 

17 

: 58 

561 

WW 

22 

: 30 

561 

WW 

22 

: 41 

561 

WW 

07 

:45 

561 

WW 

07 

: 45 

561 

WW 

22 

: 14 

S61 

WW 

22 

: 14 

561 

WW 

22 

: 14 

561 

WW 

22 

:34 

561 

WW 

22 

:34 

561 

WW 

23 

:08 

561 

WW 

23 

: 09 

561 

WW 

23 

:09 

561 

WW 

08 

:03 

561 

WW 

08 

:03 

561 

WW 

20 

:04 

561 

WW 

20 

:04 

561 

WW 

21 

: 14 

561 

WW 

22 

:42 

561 

WW 

22 

: 42 

561 

WW 

23 

:41 

561 

WW 

23 

:4i 

561 

WW 

23 

•.42 

S61 

WW 

07 

:01 

S61 

WW 

07 

:0l 

561 

WW 

11 

:20 

561 

WW 

11 

:20 

561 

WW 

11 

:20 

561 

WW 

20 

:17 

561 

WW 


2ND FL RM .208 
2ND FL RM .208 
2ND FL RM .208 
2ND FL RM ,208 
2ND FL RM .20$ 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.200 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 
2ND FL RM.208 


07/22-26/93 NO ALARM ACTIVITY 


626 
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fiAXE 

07/20/93 


07/21/93 


ALARM LOO FOR MR. WATKXN'8 OFFICE 


TIME MO. 2QMS DESCRIPTION 


02 ! 

21 

564 

ww 

02 : 

21 

564 

WW 

02 : 

30 

564 

WW 

02 : 

30 

564 

WW 

04 : 

47 

564 

WW 

04 : 

48 

564 

WW 

04 : 

48 

564 

WW 

07 ; 

16 

564 

WW 

07: 

16 

564 

WW 

19 i 

05 

564 

WW 

19: 

05 

564 

WW 

19: 

10 

564 

WW 

19: 

44 

564 

WW 

19: 

44 

564 

WW 

22: 

48 

564 

WW 

22 : 

48 

564 

WW 

00: 

11 

564 

WW 

00: 

12 

564 

WW 

00: 

12 

564 

WW 

03: 

15 

564 

WW 

04 : 

54 

564 

, WW 

07: 

22 

564 

WW 

07 : 

22 

564 

WW 

20: 

55 

564 

WW 

20: 

55 

564 

WW 

20: 

55 

564 

WW 


015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
01S-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 
015-018 ADMIN 


EN TRANT / OPERATOR 


57BHT 
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MY REPUTATION FOR INTEGRITY: CAN Z MAINTAIN XT IN WASHINGTON? 

Prior to leaving ray position on the faculty of the New York : ' 
University School of Law to join the Clinton Administration/ I 
spoke to a group of NYU' s students about ray goals while in : . • 
Washington. To people unfamiliar with Washington, ray goals might 
appear simple: maintain my reputation for integrity; contribute 

to Treasury law enforcement; and remain somewhat anonymous . 

People familiar with Washington recognize the difficulty 
presented by the first — maintaining one's reputation for 
integrity without challenge. 

White House Counsel Bernard NUssbaum came under fire for the 
manner in which he controlled the U.S. Park Police's examination 
of White House Deputy Counsel Vincent Foster's office, following 
his death last summer. 

Mr. Foster's body was found many -miles from his office -- the 
victim of an apparent suicide. Indeed, no reported evidence 
discovered by the Park Police prior to requesting to examine Mr. 
Foster's office suggested any cause of death other than suicide. 

Only pure speculation caused the Park Police to believe they 
would find any information Indicating criminal activity on Mr. 
Foster's part or the part of anyone eise. In fact, based oh 
everything I have read, the Park Police never would have had 
sufficient evidence to obtain a search warrant for Mr. Foster's 
office. 

But for the cooperation of the President and Mr. Nussbaum, the 
Park Police would have been forced to issue a subpoena requesting 
all information, materials and documents relating to the cause of 
Mr. Foster's death (like Robert Fiske, the independent counsel, 
has issued) . That subpoena would have been served on the White 
House Counsel, Mr. Nussbaum, and he would have been obligated to 
produce any such material within the call of the subpoena . . 

Instead, Mr. Nussbaum permitted the Park Police to enter Mr. 

Foster's office and examine it, but with certain limitations. 

Prior to permitting the inspection by the Park Police, Mr. 

Nussbaum determined what information was relevant for inspection 
as he would have if a subpoena had been issued. For that, Mr. 
Nussbaum' s integrity has been attacked. 

Would I have handled it differently if I were White House 
Counsel? Probably. A better strategy would have been to permit 
the Park Police to inspect the entire office -- assuming the 
officers had the proper security clearances. My reason is 
straightforward. Neither the Park Police, I, nor anyone else 
would have been able to make much sense of anything in Mr. 

Foster's office except a "suicide" note. Thus, permitting a free, 
search would have posed little risk of confidential/private 
communications being circulated in public, and it would have 
gained the public's confidence. 
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But, Mr. Nussbaum' s decision to regulate the Park Police's 
behavior was entirely justifiable under the circumstances 
reported in the press. Mr. Nussbaum apparently made the Judgment 
that he did not wish to give the Park . Police free rein to engage 
in a fishing expedition in hi&'Dsputy' s office when they had no 
articulated basis for believing that they would find any evidence 
of criminal activity. The Park Police's only legitimate purpose 
in inspecting Mr. Foster's office was to find out why Mr. Foster 
killed himself. 

Let me give you an example closer to home. I have a tremendous 
fear of flying. There is something about having no control of my 
destiny while in the air. Shortly after Mr. Foster's suicide I 
flew to Europe leaving my office in disarray. (My mother always 
has warned me against leaving my room, apartment or office in 
disarray in the event that something happened to me. What would 
people think?) While on the plane, I wondered what would happen 
(besides the obvious) if I jumped from the plane while cruising 
thousands of feet/ above the earth. 

My suicide would be apparent. Nonetheless, would the FBI or 
Secret Service attempt to search my office? Would my staff do 
the right thing and clean my office before the arrival of the 
outsiders? What would they do if my personal belongings 
contained a secret of my family or of a client from a case 
handled by me prior to arriving in Washington? 

Would someone I trusted have the decency to screen my personal 
files in my briefcase, including letters to and from my parents? 
What would happen if they found a letter expressing my sadness at 
having failed my family, close friends or colleagues? Would my 
col leagues /friends be permitted to withhold this letter until 
they had shown it to my family? 

In my view Mr. Nussbaum made a tactical error in the way he 
handled this matter. Then, why has Mr. Nussbaum' s integrity been 
attacked for this mistake? As Mr. Foster said, "Here [in 
Washington] ruining people is considered sport . " 

Last week news reports and editorials intimated that three of my 
colleagues and one former colleague had made a mistake involving 
the Resolution Trust Corporation (RTC) . My colleagues had 
contacted Mr. Nussbaum about the RTC's investigation into 
activities of Madison Guaranty/Whitewater. Though there is no 
evidence to support evil motives, some have accused my colleagues 
of engaging in behavior to influence the outcome of the 
activities of an independent regulatory agency - - a clear attack 
on their integrity. The silence in support of my colleagues has 
been deafening. 

Although I have no personal knowledge of what happened, I do know 
Roger Altman, Jack DeVore, Jean Hanson and Josh Steiner; 
therefore, I cannot remain silent. These individuals represent 
the highest ideals of integrity and honesty. During the time 
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that I have known them, not one occasion has arisen where Z have 
had to question their integrity. To the . contrary/ they have 
strived to ensure that the interests of the Presideht, the 
Secretary, the Department of the Treasury and the American people 
were properly, ethically and honestly represented. In my view 
there are no finer public servants than these individuals. 

I worry that there will be other people who arrived in Washington 
with stellar reputations, but who will leave this city unable to 
have achieved what I described above as a simple goal -- the 
uninterrupted maintenance of one's reputation for integrity. If 
only the accusers required more before moving from identifying a 
mistake to attacking people's integrity, many fine public 
servants would leave Washington as they arrived — whole. 
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DEPARTMENT OF THE TREASURY 
WASHINGTON. D.C. 20220 

JUL I 4 1994 


; : In 


'■ Tun c.< ■ 


MEMORANDUM TO: Robert M. McNamara, Jr. 

, Assistant General Counsel (Enforcement) 

FROM :W ohn N . Balakos Q ) 

Assistant Inspector General for 
Policy, Planning and Resources 


SUBJECT: Office of Inspector General's Report of 

Investigation on Alfred J.T. Byrne 


Attached is a copy of the Office of Inspector General's 
report of investigation on Alfred J.T. Byrne, as it was released 
Dursuant to the Freedom of Information Act. This report is being 
forwarded to you at the request of Ann-Christine Bak-Brevik, 
Assistant Counsel to the Inspector General. If you have any 
questions, please call Rennay Nicholas at 927-5210. 

Attacnment 
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I-NS-91-002 

MEMORANDUM TO* * Kofcart D. HOffBM 
ZiMMetor CiiMTil 

Federal Deposit Insurance Corporation 

proms Charlas D. Fowler, III 

Assistant Inspsctor Gansral 
for Invastigations 
Offica of Inspsctor Gansral 

SUBJECT: Alfrad J. T. Byrna 

Gansral Counsal 

Fadaral Daposit Insurance Corporation (FDIC) 

Attachad is your copy of our Raport of Invastigation into an 
allagation that on Dacaahar 20, 1990, Timothy Ryan, Diractor, 
Offica of Thrift Suparvision, racaivad a talaphona call fron 
Alfrad J. T. Byrna, Gansral Counsal, FDIC, which ha considarad to 
ba inappropriate. Ryan statad that Byrna attasptad to discuss a 
highly sansitiva matter pending within his offica regarding 
Nail Bush, the President's son, and Silverado Banking. 

As you know^ the results of our joint invastigation ware 
presented to the. United States Attorney's Offics, Judicial 
District for the District of Columbia, for prosecutorial 
consideration. The matter is still pending. However, on May 10, 
1991, Marshall Jarrett, Chief, Criminal Division, U.S. Attorney's 
Offica for the District of Columbia, statad that it was his 
judgement, although ha had made no final determination, that the 
Treasury Department should ba able to proceed administratively at 
this point. 


The Raport of Investigation was referred to 
L. William Seidman, Chairman, FDIC, with a recommendation that 
Seidman taka. appropriate ^ administrative action against Byrna for 
violating Federal Deposit" Insurance 'Corporation regulations u Part 
33*6 — Employee Responsibilities, Subpart. B, Para. 336.7, "Sections 
(a) and (f). General Rules (12 CFR Ch. Ill (1-1-90)). A copy of 
the transmittal memorandum to Chairman Seidman is attached for 
your information. 


Thank you for your cooperation during the conduct of this 
investigation* We look forward to continued coordination during 
future investigations. 


If you have any question concerning this case, please call 
me at 377-7257. 
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•. MAY 141991 

X-HR-91-00B : 


MEMORANDUM TO i Timothy Ryan 
Diraetor 

Offiea of Thrift Supervision 


FROM: Charlaa D. Fowler, ZZZ 

Assistant Znspactor Ganaral 
for Investigations 
Offiea of Znspactor Ganaral 

SUBJECTS: Alfred .J. T. Byroe 

Ganaral Counsel 

Fadaral Deposit Insurance Corporation (FDZC) 


Attached is our Report of Investigation into your allegation 
that on December 20, 1990, you received a telephone call froa 
Alfred J. T. Byrne, General Counsel, FDZC, which you considered* 
to be inappropriate. You stated that Byrne attempted to discusf 
a highly sensitive natter pending within your office regarding j. 

Neil Bush and Silverado Banking. ; 

The results of the investigation was presented to the United 
States Attorney's Office, Judicial District for the District of 
Columbia, for prosecutorial consideration. The natter is still 
pending. However, on May 10, 1991, Marshall Jarrett, Chief, 

Criminal Division, U.S. Attorney's Office for the District of 
Columbia, stated that it was his judgement, although he had made 
no final determination, that the Treasury Department should be 
able to proceed administratively at this point. 

The Report of Investigation was referred to 
L. William Seidman, Chairman, FDZC, with a recommendation to taka 
appropriate administrative action against Byrne for violating 
Fadaral Deposit Insurance Corporation regulations. Part 336 — 

Employee Responsibilities, Subpart. B, Para. 336.7, Sections (a) 
and (f). General Rules (12 CFR Ch. ZZZ (1-1-90)). . A copy of the 
transmittal, memorandum to Chairman Seidman is attached here for 
your information. 

This information is being provided to you for whatever 
action you deem appropriate. No response to this office is 
necessary. 631 
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Pleaso review and return the Report of Investigation with 
exhibits to as within 90 days. 

If you have any questions concerning this case, please call 
no at 377-7257 

Thank you for your continued cooperation. 

Attachments 

Motet TD 40-01 requires epeeial handling and return of 
investigative reports to this offioe. 
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MAY 14 1991 


MEMORANDUM TO'* L. Wi Ilian Stidaan 
chairman 

Federal Deposit insurance Corporation 

FROM* Charlaa 0. Fowler, IIl (Signtd8 • 
Assistant Znspsctor Ganaral 
for Investigations 
Offica of Inspactor Ganaral 

SUBJECT: Alfrad J. T. Byraa 

Ganaral Counsal 

Fadaral Daposit Insuranoa Corporation 


Attachad is our Raport of Invastigation into an allagation 
rafarrad to the Traasury Department, Offica of Inspactor Ganaral 
(OIG) , by Tinorthy Ryan, Director, Offica of Thrift Suparvision. . 
Ryan statad that Alfrad J. T. Byraa, Ganaral Counsal, initiated 'a 
talaphona conversation on Deceaber 20, 1990, which ha considered 
to be highly ispropar, for tha pui^ose of discussing tha Nail 
Bush and Silverado Banking natter currently pending within tha 
Offica of Thrift Suparvision (OTS) . 

Tha subsequent joint invastigation conducted in cooperation 
with tha Offica of Inspactor Ganaral, Fadaral Daposit Insurance 
Corporation, confined that Byraa called Ryan on Deceaber 20, 
1990. Byraa statad that prior to his talaphona conversation with 
Ryan, at your behest, ha called C. Boyden Gray, Counsal to tha 
President, and spoke with him on another natter. During that 
call, as an aside issue, Byraa statad that Gray asked him whether 
any adninistrative or legal procedures existed, which would allow 
for tha pending Nail Bush and Silverado Banking natter to be 
decided by a Fadaral court of law, rather than OTS. In a later 
conversation, Byraa told Gray that in his opinion, tha adainis- 
trativa ranadiss need to be exhausted before tha natter could be 
appealed to a Fadaral circuit court. 

During tha invastigation, Byraa admitted calling Ryan and 
advising hu of his conversation with Gray regarding his question 
of bypassing hin for a Fadaral district court. Byraa said that 
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•ven though Gray aid not suggest or dir set him to call Ryan, ha 
dacidad to pus on tha information to Ryan as ha routinely does 
with everything. 

Gray stated that ha was surprised whan told that Byrne 
called Ryan on tha Nall Bush and Silverado Banking matter. Gray 
also said that it vas not good for Byrne to have done it. Gray 
confirmed that he did not instruct Byrne to contact Ryan on the 
question vhich he had asked. Gray did state that Byrne told him 
that he vas willing to contact Ryan and pass on the information 
in such a way as not to leave fingerprints. But Gray told Byrne 
that it vas not necessary to do that. Byrne denied suggesting to 
Gray that he could contact Ryan in a covert or surreptitious 
manner. 

Ryan said that he vas flabbergasted that Byrne called to 
discuss the Nell Bush/ Silverado matter. Ryan believed that it 
vas clearly Inappropriate for Byrne to have called him on it. 

Ryan stated thit he vas aware that Byrne vas recused from any , 
activity involving Silverado Banking. Ryan also said that 
everyone, especially Byrne, knew that he did not talk about the ) 
pending OTS matter with anyone. 

The United States Department of Justice is reviewing the 
results of the investigation for prosecution consideration. The 
matter is currently pending. However, on May 10, 1991, Marshall 
Jarrett, Chief, Criminal Division, U.s. Attorney's Office for the 
District of Columbia, stated that it vas his judgement, although 
he had made no final determination, that the Treasury Department 
should be able to proceed administratively at this point. 

As a result of this investigation, the following 
recommendation is made: 

Take appropriate administrative action against 

Alfrad J. T. Bvrna for violating FDIC. Part 33<««B»aTov 

BUBflMlfcmtt » nd Conduct. Subpart B. 336.7. fiinmJL Rul.. 

CTKOt. Ill H/1/90U ■ u.ina public offlc. for 

or^ yate oatm aD fl HI ad versel y aXfBC&iM tha public 1 ! 

conflflanct in, thi lntraritv of thi FDICi 

Please notify this office within 90 days, of any action 
taken as a result of this investigation. 
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@ FEDERAL DEPOSIT INSURANCE CORPORATION, oe 

OFFICE OF THE CHMNMAM 


Nay 20, 1991 


Dear Nr. By mas 

Z have raviavad tha raport of tha invast igat ion praparad by 
raprasantativas of tha Department of tha Treasury 1 a off lea of 
Xnapactor General conearaing talaphona convarsations vhich took 
placa on December 20, 1990 batvaan you and C. Boydan Gray, 

Counsal to tha Prasidant, and than latar during that saaa day, 
batvaan you and T. Tiaothy Ryan, Jr., Diraetor of tha Offica of 
Thrift Suparvision ("OTS"). 

i 

Zn ay viav, tha raport is inconclusive on tha issua of 
vhathar your conduct violated, or could craata tha appaaranca 
that you violated, any of tha Corporation's standards of conduct 
regulations. Nevertheless, Z consider your talaphona 
conversation with Mr. Ryan regarding tha OTS* administrative 
enforcement proceeding against Nail Bush to have bean 
inappropriate, and to reflect a flaw of judgment on your part, 
for tha following reasons: 

Whatever your motive may have bean. Nr. Ryan interpreted 
your conversation as an attempt to influence him to refrain 
from acting on the. Nail Buah/OTS matter, and to have the- 
matter decided by a court. 

Tha matter did not involve Nr. Ryan in his capacities as a 
member of tha Board of Directors of tha FDZC, or tha RTC, 
and vas outside tha jurisdiction of either agency. 

By discussing tha matter with Messrs. Gray and Ryan, you 
violated tha terms of your own recusal vhich you filed with 
tha Executive Secretary on July 26, 1990, in vhich you 
indicated that you vara " 'vailed off' from all substantive 
and procedural discussions relating in any way to matters or 
decisions concerning Silverado" • (Emphasis added) 
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For thm aforementioned reasons, X have daeidsd to 
parsanantly withhold ths executive bonus which was duo to you in 
January of this year for your performance during calendar year 
1990. 


Sincerely, 






L. Willies Seidaan 
Chairman 


Nr* Alfred J. T. Byrne 
General Counsel 

roxc 

590 17th Street N.W. 
Washington, D.C. 20429 

ccs Charles 0. Fowler, XXX 
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January 2 , 1991 4:oo p.n. 


HflJ&lDg vtth - 

- Tim Ryan 

- Harris Hainstain 

- Don Xirkandall 

- Bob Cases 

Masting was raquastad by Tim Ryan 

Tim currently has in his office an Administrative Lav 
Judge's ruling on Neil Bush. Tim needs to decide whether or not 
to take exception to this ruling. 

On 12/20/9Q at 3:00 p.s. , Tim received a call fron A1 Byrne, 
General Counsel to William Seidmen and the Resolution Trust 
Corporation (RTC) • A1 Byrne classified the purpose of his call 
as confidential. 

i 

A1 Byrne proceeded to tell Tim Ryan, that he had a 
conversation vith C. Boyden Gray , White House Counsel, 
re: Neil Bush. Even though Tim Ryan advised A1 Byrne that he 
does not vant to discuss the issue, A1 Byrne suggests to Tim that 
the decision regarding the ruling should be given to an 
independent body, a Federal District Judge. Tim Ryan asked 
Al Byrne whose idea it was to call him. A1 responded by saying 
•it was his." 

Tim Ryan communicated this discussion to Jonathan Fichter, 
an OTS Deputy. 

Tin Ryan advised Don and me that Al Byrne is recused from 
any involvement vith Silverado. Al Byrne's former lav firm 
represents a Mr. Weiss, a principal with Silverado. 

Tim Ryan is scheduled to meet with William Siedman on 
1/3/91. He will advise Siedman of what transpired and also of 
Tim's referral to the Treasury Inspector General. He will call 
us as to the results of that meeting and discussion. 
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The Honorabl*' Jay B. Stephans 
unitad Stataa Attorney 
595 4th street* V.t. 
suita ssoa 

Washington , D.C.* 20001 
ATTMr* Robert R. chapmans 
Daar Mr. Stephanas 


My office pravioualy autoaittad our Raport of Znvaatigation 
concerning an allagation rafarrad to ay offica by Tiaothy Ryan, 
Director, Offica of Thrift Supervision (OTS) . Mr. Ryan had 
sarliar coaplainad that Alfred J. T. Byrne, General Counsel, 
Pederal Deposit Insurance Corporation (FDIC) , Washington, D.C., 
had initiated. a telephone call to him on Decaaber 20, 1990, which 


Mr. Ryan believed to be improper. According to Mr. Ryan, 

Mr. Byrne discussed during that telephone conversation a 
sensitive natter pending within OTS regarding Neil Bush, the 
President's son,' and Silverado Banking. 


Mr. Robert R. Chapman, an Assistant U.S. Attorney in your 
office, has recently stated that criminal prosecution has been 
declined and the natter has been referred back in lieu of 
administrative action. 


Our Report of Investigation with a reconaendation to take 
appropriate administrative action was submitted to the FDIC. 
Subsequently, Mr. Byrne was given a written reprimand and his 
executive bonus for this year was withheld. 


Thank you for your assistance in this matter. 


Sincerely, 

Francis w. Curran 
Deputy Assistant Inspector General 
for Investigations 


bcc: chroir file 

Curran/ fwc/ 6-10-91/disk williams rois/doc stphns.ltr 




mm mtwmmm 

a"’ 

— — 


_ 










■ 

/ 


. Z- 




" 9 ' 5,81 4 ;rrrT C* 219C IS?tl nva sm+ COJMtapottOiNCt >M"OVAU **0 C-** 1 





4258 



LIMITED OFFICIAL USE 





4259 



6323 












4260 



. DEPARTMENT OF THE TREASURY 

WASHINGTON. D.C 20220 


office of BfiESBLflL 

INSPECTO R GENERAL 

CASE TITLE: 

Alfred J. T. Byrne 
General Counsel 
Federal Deposit Insurance 
Corporation (FDIC) 

550 Seventeenth Street, N.W. 
Washington, D.C. 20429 


INVESTIGATION 
| CASE NUMBER: I-NE-91-002 

J DATE OF REPORT: MAY 1 4 1991 

j VIOLATION (S): FDIC, Part 336- 
Employee Responsibilities, 
Subpart. B, Para. 336.7, 
Sections (a) and (f). General 
Rules (12 CFR Ch. Ill 
j (1-1-90)). 


SYNOPSIS: 

This investigation was initiated based upon a referral from 
Timothy Ryan, Director, Office of Thrift Supervision (OTS) , 
Washington, D.C., who stated that on December 20, 1990, at 3:00 
p.m. , he received a telephone call from Alfred J. T. Byrne, 
General Counsel# FDIC, Washington, D.C. According to Ryan, Byrne 
told him that he previously had a telephone conversation with 
C. Boyden Gray, Counsel to the President, regarding Neil Bush, ? 
the President's son, and Silverado Banking (Silverado). Ryan 
advised Byrne at that time that he did not want to discuss this 
particular subject because he had pending within in his office a 
matter involving Neil Bush and Silverado. However, according to 
Ryan, Byrne persisted in his conversation by saying that Gray 
asked whether Ryan's decision responsibility on the OTS matter 
regarding Neil Bush and Silverado could be transferred to a 
Federal district court. Ryan said that he discontinued their 
telephone conversation on the matter and told Byrne that they 
should not discuss the subject any further. 

(Continued on the next i 
DISTRIBUTION i 
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The- investigation confirmed that Byrne had called Ryan on - 
tha Nail Busb/Silverado sub j act. Byrne stated that during a 
telephone conversation with Gray on another subject. Gray had 
asked him if he knew of any legal or administrative procedures 
which would allow for the pending OTS matter regarding Neil Bush 
and Silverado to be decided by a court of lav, rather than by 
Ryan. Byrne told Gray that he would look into his question and 
get back. After discussing Gray's question with another FDZC 
Attorney, Byrne called Gray back and told him that in his opinion 
all administrative remedies first had to be exhausted before it 
could be appealed to a Federal court. 

Byrne admitted calling Ryan and reviewing his conversation 
with Gray on the question of bypassing him (Ryan) for a Federal 
court. Byrne explained during his interview that it was his 
intent only to pass information on to Ryan as he does routinely 
in carrying out his duties and responsibilities. Byrne stated 
that at no time did Gray suggest or direct him to call and 
discuss the Neil Bush/S liver ado matter with Ryan. 

Gray admitted raising the question with Byrne because he 
(Gray) wanted to be prepared to answer any questions regarding • 
the matter if asked him. Gray stated that Byrne told him during 
their previous conversation that he (Byrne) was willing to 
contact Ryan to discuss the question on Neil Bush/Silverado in 
such a way that no fingerprints would be left. Gray said that 
these were not Byrne's exact words, but had the same meaning. 

Gray stated that he told Byrne that it was not necessary. Gray 
said that he was surprised when told during his interview that 
Byrne called Ryan on the Neil Bush/Silverado question. When 
asked, Byrne denied suggesting to anyone that he could call and 
covertly discuss the Neil Bush/Silverado matter with Ryan. 

Ryan stated during his interview that he was flabbergasted 
when Byrne called to discuss Neil Bush and Silverado. Ryan again 
stated that it was clearly inappropriate for Byrne to have done 
so. Ryan said that it was clear to everyone that he did not talk 
about the pending OTS matter. Additionally, Ryan stated that he 
was aware that Byrne was recused from any official involvement 
with Silverado, which again caused him (Ryan) to be* surprised 
with the conversation. 

An Order to Cease and Desist was issued by Ryan on April 18, 
1991, in the matter of Neil M. Bush as a former Director of 
Silverado. The Order requires Neil Bush to cease and desist from 
any acts involving conflicts of interest, unsafe or unsound 
practices, or breaches of fiduciary duties. It is unknown at 
this time whether Neil Bush will appeal. 
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The United states Department of Justice is reviewing the 
results of the investigation for prosecution consideration. The 
matter is currently pending. However, on May 10, 1991, 

Marshall Jarrett, Chief, Criminal Division, U.S. Attorney's 
Office for the District of Columbia, stated that it was his 
judgement, although he had made no final determination, that the 
Treasury Department should be able to proceed administratively at 
this point. 

FDIC regulations. Part 336— Employee Responsibilities, 
Subpart. B, Para. 336.7 (12 CFR Ch. ZZZ (1-1*90)), state that an 
FDZC employee shall not in any action which might result in, or 
create the appearance of: (a) Using public office for private 
gain; and (f) Adversely affecting the public confidence in the 
integrity of the FDZC. 
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Z. Introduction 


This investigation was initiated based upon a referral of 
information received on January 2, 1991, from Timothy Ryan, 
Director, OTS, Washington, D.C. , who reported that he received a 
telephone call from Alfred J.T. Byrne, General Counsel, FDXC, on 
December 20, 1990, which he considered to be highly inappropriate 
f exhibit 1) . Ryan stated that Byrne relayed the fact that he had 
a telephone conversation with C Boyden Gray, Special Counsel to 
the President, regarding the Neil Bush and Silverado matter. 

Ryan explained that he had currently pending within his office an 
administrative law judge's ruling regarding Neil Bush, and he was 
required to decide whether or not to take exception to it. Even 
though Ryan said that he advised Byrne early in his conversation 
that he did not want to discuss the matter, Byrne continued by 
suggesting that Ryan's decision regarding the ruling should be 
given to an independent body, such as a Federal district judge. 
When Ryan asked whose idea it was, Byrne responded by saying that 
"it was his." Ryan further explained that he was aware that 
Byrne was recused from any involvement with Silverado because 
Byrne's former law firm represents a principal with Silverado. 
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IX. Background 


Zn a newspaper articla publiahad in Tha Washington Po at on 
December 19,- 1990 ( EXHIBIT 2 ) , it is raportad that Danial J. 
Davidson , an OTS Administrates Lav Judge, racommandad that a 
caasa and dasist ordar ba issuad against Nail Bush for tha 
failura to disclosa his businass relationships with two large 
Silverado borrowers. According to tha article, the ordar would 
require Nail Bush to avoid any conflict of interest if ha aver 
again becomes tha director of a bank or thrift. Nail Bush's 
attorney is quoted in tha articla as saying "...he would appeal 
any OTS ordar against [his client] to tha 10th Circuit Court of 
Appeals ." Bush's counsel further stated that: "I'm confidant 
that real judges in a real court will decide it on tha merits.'' 

Zn a second newspaper articla found in tha Businass Digest 
section of Tha New York Timas , also published on December 19, 

1990 ( EXHIBIT 3 ) . it states that Judge Davidson's recommendation 
goes to OTS Director Ryan for his ruling. Again it was noted 
that Nail Bust} can appeal an adverse decision in tha courts*. 

Zn an article found in Tha Washington Timas for January 31,1 

1991 ( EXHIBIT 4 1 , it was reported that a legal brief was filed by 
Neil Bush with OTS, which disputes the statements made by the 
Administrative law judge in his recommendation. According to the 
article, Ryan will make his final decision in the coming weeks. 

Zn a special article published in The American Lawyer , for 
January/February 1991 ( EXHIBIT 5 ) , it is reported that Byrne as 
FDZC's General Counsel will be responsible for budget of the 
world's largest consumer of legal services. According to the 
article, Byrne is required to assist in the development of the 
legal strategies and legislation necessary to cope with the 
thrift crisis. Ixr the article, it is further reported that FDIC 
will pay out $624 million for outside legal services during 1991, 
in an effort to litigate more than 100,000 cases. 

In the FDIC News Release dated September 21, 1990 
( EXHIBIT 61 , it was announced that a lawsuit was filed against 
former officers, directors and lawyers for the failed Silverado 
Banking, Savings and Loan Association, Denver, Colorado, seeking 
$200 million- in damages. The Release indicated that FDIC also 
named Silverado's outside counsel as defendants, seeking damages 
for their breaches of duty in representing the thrift. 

In an article found in the American Banker , for December 10 , 
1990 ( EXHIBIT 7 ) , some potential candidates were identified who 
might succeed L. William Seidman as Chairman of the FDIC. 

Timothy Ryan, Director of OTS, was identified as one of those 
candidates. 
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An on Clift and Desist order was issued on April 18 , 1991 
against Neil- If** Bush as a result of the finding that he engaged 
in conflict* of interest while serving as a director of failed 
Silverado Banking, Saving and Loan Association, Denver, Colorado 
( exhibit 81 . The Order signed by Ryan, specifies that Bush must 
"cease and desist fron any acts, omissions, or practices 
involving any conflicts of interest, unsafe or unsound practices, 
or breaches of fiduciary duties ..." It also prescribes 
conditions that Bush nust abide it he were to become affiliated 
again with a Federally insured depository institution, or any 
related holding company. 
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XXX. Evidence 


A. December 20, 1990. 9:5S a.m. . C. Bovden Gray. Special 

gfllinili to the Pfiildint- Returned Telephone Call Ho 

Alfred BYnitc 

Alfred Byrne stated under oath that at the request of 
seidman, he initiated a telephone call on Deceaber 20, 1990 to 
Gray to report that he had rendered a leqal opinion to the FDZC 
Board of Directors regarding Seidnan 1 s tern as Chairman, as veil 
as provided a copy of the opinion to senior representatives of 
the Department of Justice ( EXHIBIT 9 ) . Gray returned Byrne 1 s 
call at 9:55 a. a. as evidenced by the copy of the phone neno 
attached to his affidavit (EXHIBIT 8) . Byrne stated he explained 
to Gray that he had been asked by Seidnan to convey that the 
opinion relating to the tenure issue was given to the FDZC Board 
and Justice Department, and there would be no enbarrassment to 
the Administration. Byrne said that he reported the substance of 
the opinion to Gray who seemed to be aware Of it. 

Byrne stated that following his report of the legal opinion. 
Gray stated in effect (EXHIBIT 9): "While I've got you, I have a 
matter for you." Byrne said that Gray inquired of his knowledge 
about the existence of any administrative or other legal 
procedures which would allow for the pending matter regarding 
Neil Bush/Silverado to be decided by a court of lav. According 
to Byrne, Gray stated: "We have an interest in Tim Ryan not 
having to make that decision.” Byrne stated that he believed 
that Gray was soliciting his views based upon his experience and 

knowledge as the FDZC's General Counsel. Byrne said he 

interpreted Gray's question to be an intellectual exercise, a 
common practice among attorneys. Byrne responded to Gray by 
explaining that standard administrative procedures applicable to 
the FDZC would allow an individual to appeal to the D.C. Circuit 
Court of Appeals only once a final decision was reached by the 
agency. Byrne told Gray at that time that he would look into it 
further and report back to him. 

Byrne was re- interviewed and shorn a transcript of the local 
telephone calls made during the month of Deceaber 1990 from his 
personal telephone or that of his secretary ( exhibit io i . A 
review of the transcript reveals that Byrne placed a telephone 
call to the White House on December 17, 1990 and not Deceaber 20, 
1990 as he first had stated. Byrne stated that it was 
conceivable that he made his first call to Gray on Deceaber 17, 
1990. Byrne said that on Deceaber 14, 1990 he met with William 
Barr, U.S. Department of Justice, to discuss the tenure matter. 
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Byrne said however, that ha doas not hava spaeif ic raeollaetion 
of tha date* of his convarsation with Gray. Byroo remembers 
speakin g with Gray only on two occasions regarding tha Nail 
Bush/Silverado latter. Byrne again stated that he initiated the 
call to Gray; and any suggestion that Gray made the first call to 
him is incorrect. 

C. Boyden Gray, Special Counsel to the President, stated 
that he received a telephone call from Byrne, but was unable to 
recall its primary purpose and the exact date when it occurred 
f EXHIBIT il l . Gray estimated that this telephone call with Byrne 
occurred approximately five to six days before Christmas (1990). 
Gray stated that at the end of their conversation. Gray took the 
opportunity to ask Byrne a procedural question regarding a 
pending matter in OTS concerning Neil Bush and Silverado. Gray 
said that he asked Byrne if there is a way to bypass Timothy 
Ryan, Director of OTS, in favor of a Federal district court, 
since Ryan is a Presidential appointee. According to Gray, Byrne 
initially explained the administrative procedures and the appeal 
process, as he knew them. Byrne told Gray that he wanted to 
think further about the question, and he would call him back 
later. • 


b. December 20. 1 21SL 11; 40 a. a.., Alfred Bvmt Met With 

Douglas H. Jones.. Senior Deputy^ General Counsel. Federal 
Deposit Insurance_Corporation (FDIC) . 

Byrne stated that after a Resolution Trust Corporation (RTC) 
Board of Directors meeting on December 20, 1990 at approximately 
11:40 a.m., he met with Jones to discuss the procedural question 
posed by Gray earlier that morning (EXHIBIT 9>. — Byrne stated 
that they discussed generally how the FDIC would react to Gray's 
hypothetical question, and concluded that all administrative 
remedies must be exhausted before any action could be taken to a 
court. Byrne also said that they explored several other issues 
relating to Gray's question such as processes and jurisdiction. 
Byrne stated that based on his conversation with Jones, which 
lasted approximately 10 to 15 minutes, he concluded that Gray's 
inquiry developed more questions than answers. 

Douglas H. Jones, Senior Deputy General Counsel, FDIC, 
stated that* in early to mid December 1990, he met with Byrne to 
discuss a telephone conversation which Byrne had with C. Boyden 
Gray ( EXHIBIT 12 ) • According to Jones, Byrne said that he 
initially discussed with Gray the tenure issue involving Seidman. 
Jones then stated that Byrne's conversation with Gray was 
diverted to an administrative matter regarding Silverado 
currently being adjudicated at OTS. Jones stated that Gray asked 
Byrne if he had any ideas whether any procedures existed allowing 
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OTS to uavm that ponding administrative action involving Silvarado 
tram 0T8 to tha courts. Byrna told Jonas that Gray was sashing a 
lagal opinion as wall as any othsr thoughts on tha matter which 
Byrna might have. Byrna also explained to Jonas that Ryan was in 
a conflict situation with having to males a decision on tha 
administrative matter regarding Silverado, since ha is a 
political appointee. Jonas said that ha discussed with Byrna 
various options how this could be accomplished. Byrna told Jonas 
to think about it further and gat back to him if he had any 
additional ideas. 

Jonas stated that ha did not recall that Byrna mentioned 
anything further regarding Ryan during their thirty minute 
meeting (EXHIBIT 12) • Jones said that Byrne did not state 
whether he planned to contact Ryan on the matter. Jones also 
stated that he did not have any reason to believe that Gray 
wanted Byrne to call Ryan. According to Jones, Byrne did not say 
whether Gray suggested that Byrne contact Ryan or anyone else 
regarding the question which Gray had posed. Jones stated that 
he understood that Byrne's conversation with Gray focused on 
procedures, and was not a discussion of the substantive facts 
surrounding the matter involving Silverado at OTS. 

Jones stated that he was aware that Byrne was recused from 
taking part in any matter involving Silverado (EXHIBIT 12) • 

Jones explained that when Byrne first was appointed FDIC General 
Counsel, he provided a list of clients which Byrne's former law 
firm had or was currently representing. Jones said that to his 
knowledge Byrne was not involved with the initial evaluation of 
the FDIC civil suit due to his recusal. 

Jones stated that he later became confused as to the status 
of Byrne's recusal (EXHIBIT 12). Jones said that at some point 
following FDIC ' s filing of the civil suit against Silverado, 
probably in latl Fall (1990) before Byrne conversation "with 
Gray, Byrne told Jones that his former firm no longer represented . 
Silverado or anyone connected with it. Consequently, Byrne told 
Jones that he did not believe that he should be recused any 
longer. Jones stated that no formal letter or notification was 
prepared advising anyone at FDIC of the change in Byrne's recusal 
status. However, to the best of his knowledge, Jones said that 
Byrne has not been involved in the FDlC's suit against Silverado. 

EXHIBIT 13 is a photocopy of a memorandum dated July 26, 

1990, from Xlfred J. T. Byrne, General Counsel, to Hoyle L. 
Robinson, Executive Secretary, in which Byrne recused himself 
from all decisions concerning Silverado. 
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c. i aaeMbMcati 12820 c - tactiaa am. »fturn«d 

aaggoa Talmhon. g»n to XI f rad Bvm.. 

Byrne stated that following hia discussion with Jonas on 
December 20, 1990, ha attempted to placa a sacond talaphona call 
to Gray to raport tha substanca of his discussion with Jonas with 
ragard to Gray's pravious quastion from tha PDIC point of viaw 
(EXHIBIT 9). Gray ratumad tha call at approximately 12:20 p.a., 
on that same day, as avidancad by tha copy of tha phona nano, 
also attachad to his affidavit (EXHIBIT 9) • Byrna told Gray that 
ha was unavara of any casas involving FDIC which would ba of 
spacial ralavanca to his aarliar quastion. Byrna told Gray that 
in his viaw tha quastion was furthar conplicatad by a nunbar of 
issuas, which ha discussad. Byrna said that this sacond 
conversation was like tha first in that it was largely a 
hypothetical and theoretical discussion between two lawyers 
concerning tha results of Byrne's analysis and conversation with 
Jonas. Byrna said at no tine did Gray discuss any actual or 
purported facts of tha Bush/S ilvarado matter. In fact, Byrna 
stated that ha was not sura whether Gray was aware of any of the 
circumstances surrounding the Neil Bush/Silverado matter. Byrna 
stated that at 'the end of this second telephone call with Gray, 3 
ha offered to pass the substance of their conversation along to l 
Ryan or Harris Weinstein, Chief Counsel, OTS, but Byrna said that 
Gray did not encourage, condone nor object to the offer. Byrne 
stated that at no time did Gray ask or direct him to contact Ryan 
or anyone else at OTS to discuss the question posed by Gray. 
Additionally, Byrne stated Gray did not make any attempt to 
influence him concerning his views which he held regarding the 
procedural issue. According to Byrne, the only assessment which 
Gray offered in Byrne's response to his (Gray's) earlier question 
was "interesting" . Byrne stated that nothing further was 
discussed during this second conversation. 

Gray said that Byrne had called him back the same day and 
explained that administrative remedies needed to be exhausted 
before any action could be initiated in any Federal court 
(EXHIBIT 11) . Gray said that, in other words, Ryan could not be 
bypassed nor the Neil Bush matter transferred to another court. 

According to Gray, Byrne asked him if this was something he 
(Gray) would want Byrne to raise with OTS (EXHIBIT 11) . Gray 
stated that Byrne told him that there might be a way that he 
could ask the question without leaving fingerprints. Gray said 
that these were not Byrne's actual words, but reflect Byrne's 
words to voluntarily pass the question on to representatives of 
OTS, in a covert manner. Gray stated that he declined Byrne's 
offer of assistance and further said that his question to Byrne 
was something which he would not want communicated to Ryan or 
anyons else from OTS. Gray stated that at no time did he direct, 
suggest or hint that Byrne call OTS or Ryan's office, regarding 
the question of bypassing Ryan in favor of a Federal court. Gray 
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said that at- that point ha considarad tha aattar tobaa daad 
issue. 

Gray said that his intsnt in asking Byrns tha quastion of 
bypassing Ryan in favor of a Fadaral court, was to gat fraa lagal 
advica froa tha chiaf attomsy of FDXC, a ragulatory agancy 
similar to OTS (EXHIBIT 11) • Gray statad that ha vas asking a 
procadural quastion. Gray said that if it had not baan for tha 
fact that ha vas talking to Byraa on anothar matter, ha would not 
hava avan thought to hava raisad tha quastion to him. 

Byraa vas re- intarviavad and statad that ha did not say or 
suggast to Gray that ha (Byraa) could surreptitiously, quietly or 
circuitously contact Ryan or anyone else froa OTS regarding tha 
possible recusal by Ryan of tha Nail Bush aattar in favor of tha 
courts (EXHIBIT 14). 

Again, tha investigation vas unable to clarify tha variance 
between Byrne's testimony (EXHIBIT 9) and the transcript of 
telephone calls (EXHIBIT 10). 


d. Pscsnbs£..2Q. 193Q.«- Mid Attanoaiu Allrafl. Byrns Mit With 

lu William Saldnan . Chairman. FDIC, 

Byrne stated that he set with Seidaan in aid afternoon on 
December 20, 1990, to reviev with him several pending matters, 
before the holidays (EXHIBIT 9). Byrne said that among the 
matters reported to Chairman Seidman vas the confirmation that he 
had advised Gray of the legal opinion regarding the tenure issue. 
Byrne told Seidaan that Gray knew of the existence and 
conclusions of the opinion, because he did not seen surprised 
when told about it. Byrne stated that* in passing he 'mentioned 
the discussion of the procedural issue concerning the 
Bush/Silverado matter initiated by Gray. According to Byrne, 
Seidman appeared not to be interested in the subject. Byrne 
stated that he believed that Seidman vas not particularly 
interested in Gray's question, because he considered it to be an 
OTS matter-. Byrne stated that Seidman did not request or suggest 
that he contact anyone else concerning Gray's question, nor did 
he recall telling Seidaan that he vas considering passing the 
information along to Ryan. Byrne said that they spent the 
remainder of the time discussing the status of the tenure 
opinion. 

Seidaan stated that his conversation with Byrne regarding 
Gray's telephone call probably occurred on December 19 or 20, 

1990, just before Christmas ( exhibit 15 ) . By way of background, 
Seidaan explained that he previously had instructed Byrne to 
initiate a call to Gray regarding the tenure issue. Seidman said 
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that Byma via -reporting back to hia as to vhat Gray had said. 
Soldaan statad that hia discussion with Byma rogarding tho Noil 
Bush sattor lasted approx iaa to ly two minutes. Soldaan said that 
ho did not pay such attontlon to what Byrno was saying concomlng 
tho Nail Bush matter, boeauso noithor FDZC nor RTC vara Involved, 
and thay should not ba. According to Soldaan, Byma said that 
Gray brought up tha Nall Bush aattor in ordar to soak ad v lea. 
Soldaan stated that ha had not spoken to Gray about his talaphona 
convarsatlons with Byma. 

Ryan statad in his notes regarding a nesting with Soldaan on 
January 3, 1991 (EXHIBIT 1), that, according to Byma, Gray asked 
Byrne to contact Ryan about sowing tha Nall Bush/Silverado aattor 
to a Padaral district court for a declaratory judgement. Ryan 
said that Soldaan told Byma to forget it, not to call or discuss 
it with Ryan. However, Byrne statad that Gray did not direct hia 
to call Ryan or anyone also at OTS (EXHIBIT 9). Gray also stated 
that ha did not instruct Byma to call Ryan about tha Nall Bush, 
matter (EXHIBIT 11) • Soldaan said that ha considered it to ba a 
non- issue (EXHIBIT 15). 

Soldaan vis re-interviewed and statad that ha did' not 
reaenber much about tha one Blunts conversation with Byma, but 
ha said that Ryan's name never case up f EXHIBIT id) . 

Additionally, Soldaan said that ho did not inform Ryan, that 
according to Byma, Gray directed Byrne to discuss tha 
Bush/Silverado matter with hia (Ryan) ( exhibit 171 . Ryan was 
also re-intarvleved and ha statad that ha prepared his notes as 
ha was talking to Soldaan and ha believed than to ba accurate 
(EXHIBIT 18) . 

I 0 — . TDZC, BtAtatf tba* ‘ 

reviewing seldman's calendar, there are no notations on Deceaber 
20, 1990, indicating that Soldaan had any nestings with Byma 
( exhibit 19 1 - (ft 7 C- said however that this la not unusual 
bacausa Byma frequently aaets with Soldaan vha never ha can slip 
in without aaking an appointment. 


e. Sflfiaahsr 2Qi 1M(L-J2 0 Q-p.iR*« Alfred Byrne Ttltphmifl 

Tlaothv Rvan. Director. Office of Thrift Supervision (OTS) . 

Byma statad that ha callad Director Ryan tha aftamoon of 
Deceaber 20, 1990, because Ryan previously expressed an intarast 
In tha status of tha tanura opinion (EXHIBIT 9). Byma statad 
that aftar soae deliberation, ha also concluded that he should 
report to Ryan the question posed by Gray. Byma stated that he 
told Ryan that he had diacussad tha tenure opinion with Grey, as 
veil ae reported the substance of his two telephone conversations 
with Cray concaming tha roiC legal analysis of ths procedural 
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question* as* a* result of his conversation with Jones. Byrne said 
that he suggested to Ryan that asong the issues were four areas 
which needed consideration. Byrne stated that he discussed these 
with his. Byrne stated: "At no tine during my discussion with 
Ryan, did Z offer any legal recommendations , suggest any legal or 
factual conclusions, provide any ’answers' or give him any 
practical or legal advice." Byrne said that the sole purpose of 
the call was to report the substance of his conversations with 
Gray. 


Byrne said that throughout the conversation, Ryan seemed to 
be uncharacteristically quiet, although Ryan interrupted on two 
occasions asking whether there was "anything more" (EXHIBIT 9). 

At the end of Byrne's reporting, Ryan asked Byrne: "Was this your 
idea or Boyden"s ?" Byrne stated that he took this question to 
mean whether the legal procedural issues were his, and Byrne 
answered he was "to blame". According to Byrne, Ryan said that 
he did not need any assistance with the Bush/Silverado matter; 
and Ryan said that he thought Byrne's initiation of the subject 
was inappropriate. Byrne said that it was clear from his voice 
that Ryan was upset and irritated. Byrne stated that was enough 
for him and tfyey concluded their conversation. Byrne said that 
his call to Ryan lasted perhaps five to ten minutes. 

Timothy Ryan, Director, OTS, stated that on December 20, 

1990, at approximately 3:00 p.m., he received a telephone call 
from Byrne ( EXHIBIT 20 1 . Ryan said that at the very beginning of 
their conversation, Byrne asked if it could be confidential. 

Ryan agreed to the confidentiality because he assumed that Byrne 
was going to discuss the Seidman tenure issue. However, Ryan 
stated that Byrne raised the Neil Bush/Silverado matter instead. 
According to Ryan, Byrne said he had a discussion with C. Boyden 
Gray regarding the possibility of submitting the Neil Bush matter 
to the Federal District Court in Denver, Colorado. Ryan stated 
that he was flabbergasted. Ryan said that he was in a state of 
shock that Byrne would discuss this particular subject with him. 
Ryan said that Byrne persisted and continued his discussion of 
his analysis and remedies regarding Neil Bush/Silverado. Ryan 
said that he half listened for a period and then cut Byrne off by 
saying that he did not want to talk about it any further. Ryan 
told Byrne that it was not a good idea to be talking about it. 

Ryan said that if he had known what Byrne was going to discuss, 
he would not have taken the call. 

Byrne confirmed that he briefed Ryan during his discussion 
with him on December 20, 1990, of the tenure issue regarding 
Seidman ( EXHIBIT 21 1 • Byrne sated that he definitely discussed 
the tenure matter with Ryan on that occasion, and in fact Ryan 
said that he believed the issue would go as high as the President 
for review. 

Ryan was re* interviewed and stated that Byrne "absolutely" 
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did not aentionthe tenure issue concerning Chairman Seidaan 
during hie telephone conversation on December 20, 1990 
<miUX-22)» - 

Harris Woinatain, Chief Counsel, OTS, stated that on 
December 20, 1990, Ryan reported to hia a telephone conversation 
which he had earlier that afternoon with Byrne / EXHIBIT 23 1. 
According to Weinstein, Ryan told hia and Jonathan L. Fiechter, 
Deputy Director for Washington Operations, OTS, that Byrne called 
to discuss the Neil Bush enforcement matter now pending before 
OTS. Weinstein explained: "That the case was the subject of a 
recommended decision issued by Administrative Lav Judge Davidson 
on December 19, 1990." According to Weinstein, Byrne urged Ryan 
during the telephone conversation "...to refrain froa deciding 
the Neil Bush case and instead to request that the United States 
District Court for the District of Colorado enter a declaratory 
judgement regarding the legality of Mr* Bush's conduct." 

Weinstein stated that he agreed with Ryan and Fiechter that 
Byrne's call was improper. 

Jonathan Fiechter, Deputy Director for Washington 
Operations, OTS, confined much of the intonation previously 
provided bv Ryan /EXHIBIT 24). 

, Building Management Section, 

Administrative Services Division, OTS, stated that her office 
does not track local calls made froa the telephones at OTS, 
Washington, D.C., and vas unable to provide a transcript of 
telephone calls made froa Ryan's Office. 


iv. M9BtlM..vitb ZOIC ExficutlYi sssMtSTY and Assistant 

Saerttirv for Ethics. 

Hoyle L. Robinson, Executive Secretary and Ethics Officer, 
and Katherine L. Corigliano, Assistant Executive Secretary for 
Ethics, both with FDIC, were briefed on the results of the 
investigation and stated / EXHIBIT 18 ) that it vas not 
inappropriate to include with the Department of Treasury, OIG 
Report of Investigation a recommendation to take administrative 
action against Byrne for violating FDIC regulations. Part 336 — 
Employee Responsibilities, Subpart B, Para 336.7, Sections (a) 
and (f). General Rules (12 CFR Ch. Ill (1-1-90)). 

Additionally, Robinson confirmed that he had a telephone 
conversation with Byrne on Saturday, January 5, 1991, and a 
meeting with Byrne on Sunday January 6, 1991, regarding Byrne's 
telephone conversations with C. Boyden Gray and Ryan 
(EXHIBIT 18) • Robinson stated that the substance of his meeting 
with Byrne vas consistent with Byrne's Affidavit dated January 
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29, 1991. also said that to tha boat of his knovladga, 

Byrne doaa' not maintain any financial ralationship with his 
fornar lav firs. Finally, Robinson emphasized that in Bymt'i 
recusal memorandum (EXHIBIT 11), Byrna said that ha has 
"vailed [himself] off" from all substantive as vail as procedural 
discussions regarding Silverado. 
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v. Uat or Exhibits 


Exhibit 

1 


2 


3 


4 


5 

6 

7 

8 


9 

10 


11 


Description 

Memorandum of the Meeting, dated 
January 2, 1991, with Timothy Ryan, 
Director, OTS. 

Photocopy of The Washington Post 
newspaper article, dated 
December 19, 1990. 

Photocopy of ihi Nev YorK Times 
newspaper article, dated 
December 19, 1990. 

Photocopy of The Washington Times 
newspaper article, dated 
January 31, 1991. 

Photocopy of The American Lawyer 
magazine article, January/ February: 
1991 edition. 

Photocopy of the FDIC Now Release, 
dated September 21, 1990. 

Photocopy of American Banker 
magazine article, dated 
December 10, 1990. 

Order To Cease and Desist, signed 
by Timothy Ryan, Director, OTS, on 
April 18, 1991, in the matter of 
Neil M. Bush. 

Affidavit, dated January 29, 1991 , 
in the name of Alfred J.T. Byrne, 
General Counsel, FDIC.- 

Memorandum of Interview, dated 
April 5, 1991, in the name of 
Alfred J. T. Byrne, General 
Counsel, FDIC. 

Memorandum of Interview, dated 
January 14, 1991, in the name of 
C. Boyden Gray, Counsel to the 
President. 
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Mesorandua of Int.rvi.v, dated 
February 7, 1991, in the naae of 
Douglas H. Jones, Senior Deputy 
General Counsel, FDZC. 

Photocopy of the Meaorandua, dated 
July 26, 1990, froa Alfred Byrne, 
General Counsel, to Hoyle L. 
Robinson, Executive Secretary, 

FDZC. 

Heaorandua of Znterviev, dated 
January 2S, 1991, in the naae of 
Alfred J. I. Byrne, General 
Counsel, FDZC. 

Meaorandua of Znterviev, dated 
January 4, 1991, in the naaa of 
L. Williaa Seidaan, Chaiman, FDZC. 

Meaorandua of Znterviev, dated 
March 21, 1991, in the naae of 
L. williaa Seidaan, Chaiman, FDZC. 

Meaorandua of Znterviev, dated 
April 8, 1991, in the naaa of 
L. williaa Seidaan, Chaiman, FDZC. 

Meaorandua of Znterviev, dated 
March 27, 1991, in the naaa of 
Tinothy Ryan, Director, OTS. 

Meaorandua of Znterviev, dated 
April S, 1991, in the naaa of 

’ V, -fc— • 

ruxe. 

Meaorandua of Interview, dated 
January 3, 1991, in the naae of 
Timothy Ryan, Director, OTS. 

Meaorandua of Znterviev, dated 
January 24, 1991, in the naae of 
Alfred J • T. Byrne, General 
Counsel, FDZC. 

Meaorandua of Znterviev, dated 
January 23, 1991, in the naae of 
Timothy Ryan, Director, OTS. 



Memorandum of Interview, dated 
January 3, 1991, in the name of 
Harris Weinstein, Chief Counsel, 
OTS. 

Memorandue of Interview, dated 
March 21, 1991, in the name of 
Jonathan L. Fiechter, Deputy 
Director for Washington Operations 
OTS. 

Memorandum of Interview, dated 
April 5, 1990, in the nane of 

(« .-f C/ , Building 

Management Section , OTS . 

Memorandue of Interview, dated 
February 11, 1991, in the names of 
Hoyle L. Robinson and Katherine L. 
Corigliano, attorneys, FDIC. 
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DEPARTMENT OF THE TREASURY 




I, Alfred J. T. Byrne, am employed as General Counsel of the 
Federal Deposit Insurance Corporation in Washington, D.C. On 
January 7, 1991, I met with Paul J. Lillis and Francis W. Curran, 
who identified themselves as Deputy Assistant Inspector General 
for Investigations and Regional Inspector General, NER, 
respectively, pf the Office of Investigations, Office of 
Inspector General, Department of Treasury, and with Carolyn R. 
Ryals, known to me as the Assistant Inspector General for 
Investigations, Office of Inspector General, FDIC. 

I hereby solemnly swear that the information provided by 
this affidavit is true, complete and accurate to the best of my 
knowledge and belief, and that I make this statement voluntarily 
and of my own free will and without having being subjected to any 
unlawful influence, coercion or inducement. 


1. On the morning of December 20, 1990, at the request of FDIC 
Chairman L. William Seidman, I initiated a telephone call to C. 
Boyden Gray, Special Counsel to the President. Mr. Gray returned 
my call on that date at approximately 9:55 a.m. as evidence by 
the copy of the phone memo attached to this affidavit. 


2. The sole purpose of the telephone call placed to Mr. Gray was 
to report to him, at the request of Chairman Seidman, that I had 
rendered a legal opinion to the FDIC Board of Directors, and had 
provided a copy of that opinion to senior representatives of the 
Department of Justice, concerning the tenure of Mr. Seidman 's 
term as Chairman of the FDIC. I explained to Mr. Gray that I had 
been asked by Chairman Seidman to convey this information (and 


information in the opinion relating to the tenure of other 
directors of the FDIC) to him so, that there would be no 
embarrassment to the Administration concerning the existence or 
subject matter of the opinion. I reported the substance of the 
opinion to Mr. Gray and told him that I had reviewed the opinion 
with four members of the Board of Directors of the FDIC during an 
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executive session briefing with then, fro* which Chairman Seidman 
had recused and absented himself. Mr. Gray seemed to be aware 
of the exist enceTof the opinion and its conclusions, or at least, 
did not seemr to be surprised about the information Z reported to 
him. 

3. Following, completion of my report to Mr. Gray, he said 
something to the effect that "While I've got you, I have a matter 
for you." Mr. Gray then proceeded to inquire about the existence 
of any administrative or other legal procedures of which Z might 
be aware that would allow for the pending matter regarding Neil 
Bush and Silverado to be decided by a court of law. Mr. Gray 
said n We have an interest in Tim Ryan not having to make that 
decision." Because Mr. Ryan is the Director of the Office of 
Thrift Supervision, as well as a Director of the FDZC and 
Resolution Trust Corporation, I did not view Mr. Gray's inquiry 
to be improper. Z responded "That's really a question for the 
OTS and Harris," referring to Harris Weinstein, Chief Counsel of 
OTS. Mr. Gray indicated that he was soliciting my views, which I 
took to mean that he was asking me to address his inquiry from 
the viewpoint of the FDIC, based upon my knowledge and experience 
as its General Counsel. I also interpreted his question largely 
as an intellectual exercise, a common and frequent practice among* 
attorneys, and assumed that his use of the pronoun "we" meant to * 
refer to our lawyer-to-lawyer conversation, because that is 
consistent with my own practice and usage of that pronoun. 

4. I told Mr. Gray my preliminary reaction was that standard 
administrative procedures applicable to the FDIC would allow an 
individual or organization to appeal to the D.C. Circuit Court of 
Appeals once a final decision had been reached by this agency. I 
indicated that I would be pleased to look into the matter further 
and report back to him. Except for a few pleasantries, nothing 
further was said during that conversation. 

5. I have spoken by telephone with Mr ..Gray only on two 
occasions. The first conversation is recounted above; the second 
is recounted below. Even though I am advised Mr. Gray resides in 
Georgetown, as I do, I have met Mr. Gray only on one occasion, 
when I introduced myself and my wife to him in passing in the 
1400 block of 31st Street, N.W. several months ago and long 
before I became or was, to my knowledge, considered as a 
candidate for the position of General Counsel of the FDIC. 
Otherwise, I do not know Mr. Gray and do not consider him an 
acquaintance. We do have a mutual friend, Arthur Newbold, a 
close personal friend of Mr. Gray's and a former law partner of 
mine. 

6. Following my brief conversation with Mr. Gray on December 20, 
1990, I prepared for and subsequently attended a meeting of the 
Board of Directors of the RTC which began at 11:00 a.m. and 
lasted approximately 30 to 40 minutes. 
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7. Afttr that* Mating# I asked my Senior Deputy General Counsel, 
Douglas Jones, to meet with me in my office to discuss the 
procedural issues that would be presented for the FDIC on account 
of the inquiry posed by Hr. Gray to me earlier that morning. Mr. 
Jones and I discussed generally how the FDIC would react to Mr. 
Gray's hypothetical question, and concluded that, as a general 
proposition, all administrative remedies would have to be 
exhausted before any action could be taken to or by a court. We 
explored whether an administrative matter could be transferred to 
the courts on motion of the administrative agency or the 
respondent, which party or parties arguably would have the right 
to object to any such petition or motion and the consequences of 
any such objections, and whether an appellate court or trial 
court would provide the proper venue or offer any jurisdiction to 
hear an administrative matter such as the Bush/ Silverado matter. 
We considered, specifically, for example, whether the D. C. 
Circuit Court of Appeals would have any jurisdiction, because an 
appeal would not be viewed as "ripe for jurisdiction" since there 
was nothing yet to appeal , or whether the Federal District Court 
in D. C. would have trial court jurisdiction over an FDIC matter, 
if no party objected. Because we understood the Bush/Si Iyer ado 
matter was pending in Denver, however, (information that I 
learned directly from Director Ryan several weeks previously) , we 
speculated that a Federal District. Court sitting in Denver, 
Colorado, may be a more appropriate form, if one party elected to 
pursue removal there. Based on my conversation with Mr. Jones, I 
concluded that Mr. Gray's inquiry, although professionally and 
intellectually interesting, presented more questions than 
answers. My discussion with Mr. Jones lasted perhaps 10 to 15 
minutes. 


8. Following my discussion with Mr. Jones, I placed a second 
telephone call to Mr. Gray to report the substance of that 
discussion from the FDIC's point of view. Mr. Gray was not 
available to receive that call, but returned my call at 
approximately 12:20 p.m. on December 20, 1990, as evidenced by 
the copy of the phone memo attached to this affidavit. I 
explained to Mr. Gray that we had considered his earlier inquiry 
from the FDIC's standpoint. I indicated to him that, to our 
knowledge, there were no specific cases involving the FDIC that 
would be of special relevance to his earlier inquiry and that I 
believed his inquiry presented difficult issues to which there 
probably wars no clear answers. I mentioned to Mr. Gray that, in 
my view, his ‘inquiry was further complicated by the fact that the 
OTS matter involving Neil Bush and Silverado was, as I had been 
advised by Director Ryan, pending in Colorado, not Washington, 
D.C., and that the OTS differed from the FDIC in that, among 
other things, the OTS has only one director, while the FDIC has a 
five member Board of Directors. 


9. This second telephone conversation with Mr. Gray was, like 
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the first one,, a largely hypothetical and theoretical discussion 
between twa lawyers concerning the results of ay earlier 
conversation with Mr. Jones about the FDIC's analysis of the 
question previously posed by Mr. Gray. At no time during either 
conversation with Mr. Gray did we discuss any actual, alleged or 
purported facts of the Bush/Silverado matter nor any matter of 
substance whatsoever, and Mr. Gray did not mention to me any 
matter of fact or substance concerning that matter. In fact, I 
did not know then and do not know now whether he is aware of any 
such facts or substance; I am not, because I previously recused 
myself from participation in the civil suit filed by this agency 
against Neil Bush and others. At the conclusion of the second 
conversation with Mr. Gray, I offered to pass the substance of 
our conversations along to Director Ryan or to Harris Weinstein. 
Mr. Gray neither encouraged or condoned nor objected to that 
offer. At no time did Mr. Gray ask or direct me to contact 
Director Ryan or anyone else to discuss the question posed by Mr. 
Gray regarding the Bush/Silverado matter, nor did he make any 
attempt to influence me concerning any views that I held, had 
shared with him, or might hold concerning the procedural issue. 

As I recall, he indicated only that the assessment of his inquiry 
by Mr. Jones and by me was "interesting". Nothing further was 
discussed with Mr. Gray in this second conversation, and I have -* 
not spoken with him about this or any other matter since that 
conversation. • 

10. I knew Chairman Seidman planned to be away from the office 
over the Christmas holidays and was scheduled to depart on 
December 21, 1990. Accordingly, I arranged a meeting with him in 
his office in mid-afternoon on December 20, 1990, to review with 
him several pending matters before the holidays. As a rule, I 
generally have a list of several items with me when I meet with 
Chairman Seidman so that my ‘briefings with him can be presented 
efficiently. Among the matters reported to Chairman Seidman 
during that meeting was confirmation that I had advised Mr. Gray 
of the tenure legal opinion, as I had previously been requested 
to do by Chairman Seidman. I indicated to Chairman Seidman that 
I assumed Mr. Gray knew of the existence of and conclusions 
expressed in the opinion, because he did not seem surprised when 
I so advised him. In passing, I also mentioned the discussion of 
the procedural issue raised by Mr. Gray concerning the 
Bush/Silverado matter, indicating to Mr. Seidman that such 
inquiry had been initiated by Mr. Gray, chairman Seidman 
appeared uninterested in that matter. We spent most of my brief 
meeting with him discussing the status of the tenure opinion and 
when we could expect to hear from the Department of Justice 
concerning its views about that opinion. My briefing with 
Chairman Seidman concerning several topics lasted approximately 
20 minutes, of which no more than one minute was devoted to my 
report of the inquiry raised by Mr. Gray concerning the 
Bush/Silverado procedural matter. Frankly, I formed an 
impression that Chairman Seidman was not particularly interested 
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in Mr. Gray'* inquiry, that he considarad it an OTS matter, and 
that it va& largaly a "non-issue" for him. Chairman Saidman did 
not request or suggest that I contact anyona also concarning that * 
discussion, including Diractor Ryan, nor do I racall indicating 
to Chairman Saidman that I was considering passing this 
information along to Director Ryan. 

11. Following my meeting with Chairman Seidman, I determined to 
call Director Ryan the afternoon of December 20, 1990, because he 
had previously expressed an interest in the status of the tenure 
opinion and had also offered to me (in the presence of two other 
FDIC directors) to make that opinion known to the Office of Legal 
Counsel at the Department of Justice. After soma deliberation, I 
also concluded that I should report to Director Ryan the inquiry 
posed by Mr. Gray concerning the procedural legal issue discussed 
by Mr. Gray and me and, separately, by Mr. Jonas and me. 

12. I therefore called Director Ryan to tell him that I had 
discussed the tenure opinion with Mr. Gray and also reported the 
substance of my two telephone conversations with Mr. Gray 
concerning the FDIC legal analysis of the procedural questions 
made as a result of my conversations with Mr. Jones. I suggested 
to Director Ryan that among the issues that occurred to us were ; 
(i) whether all administrative remedies were and would have to be 
exhausted before there could be any consideration of transferring 
the matter to the courts, (ii) the appropriate procedural steps 
available for moving the Bush/Silverado matter to the courts and 
by which party those procedures could be initiated, (iii) whether 
jurisdiction would be "ripe" at all in view of the pendency of 
the matter before the OTS, even if Director Ryan were to recuse 
or excuse himself on account of actual or perceived interest in 
the matter, and (iv) whether proper venue would lie in a Federal 
trial court or appellate court sitting in Washington, D. C. or 
Denver, Colorado. At no time during my discussion with Director 
Ryan, did I offer any legal recommendations, suggest any legal or 
factual conclusions, provide any "answers," or give- him any 
practical or legal advice. My sole purpose was to report to him 
concerning the substance of my previous conversations with Mr. 
Gray, in which I thought he would have an interest. 


13. Throughout my telephonic report, Director Ryan seemed to me 
to be uncharacteristically quiet, although on two occasions, he 
asked whether there was "anything more", or was "anything else 
said?" At the end of my report to Director Ryan concerning the 
issues discussed with Mr. Gray and the procedural options that 
seemed to be available. Director Ryan asked, "Was this your idea 
or Boyden's?" I did not take his question to refer to whether it 
was Mr. Gray's or my idea to call Director Ryan. Instead, I 
assumed his question to refer to the legal procedural issues 
discussed with him. I explained to Director Ryan that I was "to 
blame" for the analysis provided from the FDIC point of view, and 
that I had elected to report this information to him because I 
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had spoken with Mr. Gray concerning both the tenure opinion with 
(which Director Ryan was familiar) and the Bush/Silverado matter 
in which I* thought he would be interested. 

14. Director Ryan responded that he did "not need any help" with 
the Bush/Silverado matter, and that he thought my initiation of 
the conversation with him concerning that matter was 
inappropriate. It seemed clear from his tone of voice that 
Director Ryan was upset and irritated. Even though I had elected 
to report this information to him because he is a Director of the 
FDIC and RTC (as I attempt to report to all directors information 
that I judge to be of interest to them individually or 
collectively) , his questioning of the propriety of the 
conversation led me to conclude and to tell him that his concerns 
were "enough for me", and that we should not continue our 
conversation further. My entire conversation with Director Ryan 
lasted perhaps five or ten minutes. 

15. I recognize that Director Ryan has an extremely difficult 
job and that, partly as a consequence of the difficulties he 
faces, he seems careful to maintain business relationships as 
such. I do not know whether Director Ryan considers our 
relationship t 9 be one of friendship, although he has on occasion 
been collegial and jocular in my presence. 

16. I have not spoken to Director Ryan about the Bush/Silverado 
procedural issue since my telephone conversation with him on 
December 20, 1990. Nor have I spoken with Mr. Gray about that 
matter or any other matter since December 20, 1990, nor has he 
received from me any further or additional information concerning 
our discussion or the inquiry he raised. I did subsequently 
discuss with Mr. Jones the fact that an interview by Messrs. 
Lillis and Curran was scheduled for January 7, 1991, and that he 
may wish to participate in that. Upon reflection, however, I 
concluded that Mr. Jones should not participate in that interview 
in order to avoid placing himself in any "compromising position”, 
and suggested that he abide by my earlier request not to discuss 
the procedural inquiry raised by Mr. Gray with anyone else, 
including Director Ryan. 


17. on January 3, 1991, while attending a meeting with 
representative* of the FDIC Office of Inspector General and Price 
Waterhouse, I was handed a note by my secretary that Chairman 
Seidman wished to see me immediately. I recall the note 
specifically, because it bore the time of 12:00 noon, and our 
meeting seemed to be ending in any event. 


18. Shortly after 12:00 noon on January 3, 1991, I met with 
Chairman Seidman in his office. Chairman Seidman told me that 
Director Ryan complained to him about the telephone conversation 
I had with Director Ryan on the afternoon of December 20, 1990. 
Accordina to Chairman Seidman, Director Ryan had concluded that 
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my conversation with him regarding the Bush/Silverado matter was 
inappropriate and had accused me of attempting to • influence" hi h 
as the sole decision-maker in that matter. Chairman Seidman said 
that Director Ryan felt strongly enough about our conversation 
that he had elected to refer the matter to the inspector 
General's Office of the Treasury Department for further 
investigation* I reviewed with Chairman Seidman the substance of 
my telephone conversation with Director Ryan and told him that, 
in my view, it was a report of the procedural issues discussed 
with Mr. Gray and nothing more. 

19. Following my discussion with Chairman Seidman, I elected to 

walk through the Corcoran Art Gallery (across the street from the 
FDIC) to reflect on the information Chairman Seidman reported to 
me about his conversation with Director Ryan, and Director Ryan's 
decision to initiate an investigation. I concluded that, under 
the circumstances, I should report this matter to the FDIC 
Inspector General and to Hoyle Robinson, the FDIC Executive 
Secretary and Ethics Officer. Although I was and remain 
satisfied that my version of the conversation with Director Ryan 
and its purpose differs substantially from that of Director Ryan, 
I was also persuaded that my failure to report this on my own 
initiative and the passage of time could raise questions by 
others . ’ 

20. Following my reflections at the Corcoran, I stopped Chairman 
Seidman in the hallway outside his office (he was on his way to a 
2:00 p.m. meeting) on January 3, 1991. I told him I was 
satisfied that my conversation with Director Ryan was proper, and. 
that I wished to report this matter to the FDIC Inspector General 
and Ethics Officer. Chairman Seidman suggested that we "sleep on 
it," and discuss it the next day, January 4, 1991. 

21. On January 4, 1991, I was required to be in New York for 
meetings with outside counsel on a unrelated matter. I returned 
to Washington and to my oXfice about 8:30 p.m. that evening to 
review my mail and telephone messages. Among the telephone 
messages was a note of the scheduled meeting with Messrs. Lillis 
and Curran for January 7, 1991. I was scheduled to return to New 
York on Saturday, January 5, 1991, to continue the conversations 
with outside counsel on the unrelated matter. I left for New York 
the following morning on an early shuttle flight and .learned, by 
telephone call from Mr. Jones while there, that an emergency 
meeting of the FDIC Board of Directors was scheduled for 

4:00 p.m. or 4:30 p.m. that afternoon. I attended that meeting 
which lasted until approximately 6:15 p.m. 

22. Because I had not had an earlier opportunity to discuss with 
Chairman Seidman his previous suggestion that we revisit the call 
from Director Ryan, I met with Chairman Seidman in his office 
following the January 5, 1991 board meeting at about 6:45 p.m. 
that evening. I told Chairman Seidman I was still satisfied my 
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report to Director Ryan was entirely proper and that Z wished to 
report this setter to Bob Hoffman, the FDZC Inspector General, 
and to Hoyle Robinson, our Ethics Officer. Chairman Seidman 
indicated he had committed to representatives of the Treasury 
Inspector General's Office that he would not involve others in 
this invest i9ation, but that he would not prevent me from 
reporting it-to others as I thought appropriate. 

23. Following my conversation with Chairman Seidman on Saturday, 
January 5, 1991, I called Robert Hoffman, the FDIC Inspector 
General, at his residence sometime, between 7:30 p.m. and 8:30 
p.m., and provided to him an overview of my conversations with 
Mr. Gray, Director Ryan and Chairman Seidman. I told Mr. Hoffman 
that I would be pleased to meet with him and representatives of 
his office to discuss the matter further, and that he was 
welcomed to call me Monday morning, January 7, 1991, tg schedule 
a meeting for that purpose. 

24. On Sunday, January 6, 1991, before a second emergency board 
meeting scheduled for 2:00 p.m. that afternoon, as pre-arranged 
by telephone call to Hoyle Robinson the preceding Saturday 
evening while he was at home, I met with Mr. Robinson in my 
office at about 1:00 p.m. to review with him the substance of my 
conversations with Mr. Gray, Director Ryan and Chairman Seidman. 

I spoke with Mr. Robinson from extensive notes I had 
reconstructed of the various conversations to refresh my 
recollection, and offered to provide him with any additional 
information that he required, as the FDXC's Ethics Officer or 
otherwise. 

25. On Monday, January 7, 1991, I met in my office at 2:30 p.m. 
with Messrs. Lillis and Curran and with Ms. Ryals, to review this 
matter. That meeting lasted about one hour. (The office was 
reasonably quiet because Federal Government offices had been 
closed since about 1:00 p.m. because of weather conditions, 
including snow, accumulation. ) I reported- to Messrs. Lillis and 
Curran and to Ms. Ryals everything I could recall about the 
various telephone conversations and discussions concerning 

Mr. Gray's initial inquiry, and about my reports of those 
discussions to Chairman seidman and to Director Ryan. 

26. As previously indicated, I had recused myself from 
consideration by the FDIC or RTC of any matters relating to 
Silverado and the decision by this agency to bring suit against 
Neil Bush and others, because my former law firm, I believed, 
represented the former chairman of Silverado. To my knowledge, my 
former law firm has never represented Silverado as an entity or 
any other individual involved with it. I do not know who 
represents Neil Bush, nor have I discussed this matter at all 
with anyone purporting to represent or advise Neil Bush, either 
with respect to the OTS inquiry or the now pending civil 
lawsuit initiated against him by this agency. 
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27. subsequent to my recusal from any decisions involving 
Silverado by* this agency, I was advised (and Hoyle Robinson' 
confirmed) that ny former firm no longer represents the former 
chairman of Silverado and that, "technically," I no longer need 
to recuse myself. However, I have concluded to treat myself as 
recused to avoid any appearance of impropriety. I severed all 
relationships, including economic relationships, with my former 
lav firm on June 1, 1990, in advance of becoming General Counsel 
of the FDIC on June 4, 1990. Since then, I have received no 
compensation whatsoever from that firm (although, as previously 
arranged with the FDIC Ethics Office, I received a return of a 
pension fund) . I will stay recused from any matter involving 
Silverado for a "cooling off period" of about two years. In 
addition, I wish to stay recused to avoid the prospect of 
embarrassment to Chairman Seidman, Director Ryan or this agency, 
and to avoid putting them in a potentially awkward position 
concerning that matter. 

28. As I advised Messrs. Lillis and Curran, I remain somewhat 
puzzled by Director Ryan's accusations. As General Counsel of 
both the FDIC and the RTC, I assume a responsibility to report 
all relevant information which could potentially affect those 
entities to our Directors and to Senior Executive Officers. This 
produces a kind of tension between the responsibility to report 
information on the one hand, and concerns about sharing 
information with our two £& officio directors, Messrs. Ryan and 
Clarke from separate and independent regulatory agencies, on the 
other hand. However, my conversation with Mr. Gray related to 
Director Ryan by name, involved a matter in which his agency was 
involved, came up during a telephone conversation with Mr. Gray 
involving another matter (the tenure opinion about which Director 
Ryan was aware) , and, it seemed to me, was consistent with 
Director Ryan's strongly held views previously expressed to me 
about the need for inter-agency information, cooperation and 
coordination. In fact, in an earlier unrelated conversation with 
Director Ryan's Chief Counsel, Harris Weinstein, Mr. Weinstein 
specifically encouraged me to communicate more directly with 
Director Ryan. 

29. On reflection, however, I may have been somewhat naive not 
to perceive the possibility that Director Ryan would consider my 
conversation with him to be inappropriate, and did not adequately 
factor into my thinking that the information reported to him by 
me could place Director Ryan in an awkward position. I am 
satisfied, nevertheless, that no information of substance or 
relevance, or relating to the merits of the OTS administrative 
matter involving Neil Bush, was discussed with Director Ryan. In 
fact, I do not know what the merits of that matter involve. 
Instead, my intent only was to disclose to Director Ryan, a 
lawyer himself, the procedural legal issues and alternatives I 
had reviewed with Mr. Gray. 

p.,. .< M ,.. ,5351 _ 




4288 


30. Clearly, the conversation with Director Ryan was not a "good 
conversation* and his expressed concerns will cause me to pause 
before I report information to him in the future. On the other 
hand, I undoubtedly will elect to inform Chairman Seidman of all 
important information I acquire as General Counsel of the FDIC 
and RTC, because I believe that information, for the most part, 
is made available to me in my institutional capacity and, 
therefore, should be available to him as Chairman. 

31. I have also concluded from this experience that when asked 
about the Bush/Silverado matter in the future, I will respond, as 
I have in the past, that I cannot and will not discuss that 
matter because I am recused, or perhaps more pointedly, because I 
know nothing of substance about that matter. 

32. At no time did I intend or attempt to influence the process 
of the OTS administrative matter involving Neil Bush or 
Silverado, nor did I intend or attempt to influence Director Ryan 
personally about the OTS proceeding in any way. The sole purpose 
of my telephone conversation with Director Ryan was not to 
discuss the merits of the OTS administrative matter, but rather 
to disclose to, him the procedural alternatives and procedural 
legal issues that I had relayed to Mr. Gray during my 
conversation with Mr. Gray. Though I remain concerned with 
Director's Ryan's conclusions drawn from our conversation, 
because I respect his judgment and sense of integrity, I am 
equally persuaded there are lessons to be learned from these 
circumstances on both sides. 

33. I have discussed this matter with no one else but my wife, 
with whom I generally review items of interest that occur during 
my normal workday. 

34. I have not maintained any handwritten notes or other 
documents relating to my conversations with Chairman Seidman, 
Director Ryan, Mr. Gray or others concerning this matter, except 
copies of the phone memos which are attached to this affidavit. 

35. I am prepared to discuss this matter with such other as 
representatives of the Office of Inspector General of the 
Treasury Department may request or instruct, and I have so 
advised Messrs. Lillis and Curran. Otherwise, I do not intend to 
discuss this matter with anyone else. 
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I, Alfred J» T. jumi, have read the foregoing affidavit 
consisting of pages, and believe the affidavit is true, 

accurate and correct to the best of my knowledge and belief. I 
have signed this affidavit in the presence of two witnesses and 
have initialed each page of this affidavit. 



(AFFIANT) 
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DEPARTMENT OF TREASURY 
OFFICE OF ZMSPECTOR GENERAL 
OFFICE OF INVESTIGATIONS 


APRIL lx i*n 

Date of Transcription 


Alfred J. T. Byrno 
Gonoral Counsol 

Federal Deposit Insurance Corporation <7DIC) 
550 Seventeenth Street, N.W. 
Washington, D.C. 20429 


On April 5, 1991, Alfred J. T. Byrne, was re- interviewed by 
Carolyn R. Ryals, Assistant Inspector General for Investigations 
(AIGI) , Office of Inspector General (OIG) , FDIC; Francis W. 
Curran, Regional Inspector General for Investigations (RIGI) , 
OIG, Department of Treasury (DOT) ; and Michael R. Lombardi, 
Manager, Investigations Operations Branch, OIG, FDIC. Byrne 
provided the additional information regarding a telephone 
conversation be made on December 20, 1990, to Timothy Ryan, 
Director, Office of Thrift Supervision (OTS) . Byrne was shown a 
transcript of local telephone calls which were made from his 
personal telephone (202-898-3680) and those of his secretary 
(202-898-3703/4), which is attached. 

Byrne stated that his secretary frequently places all his 
telephone calls for him. However, when he calls any Directors, 
he usually places them. It was explained to Byrne that the 
following calls were placed from either his office telephone or 
that of his secretary's, as shown on the attached reports: 


Data 

Ext. 

Tima 

Duration Kuokar 

Party 

12/17/90 

3704 

11:29 

1:18 

min. 456-1414 

White House 

12/18/90 

3680 

15:25 

3:12 

min. 906-6280 

Ryan 

12/19/90 

3680 

11:51 

5:48 

min. 906-6268 

Weinstein 

12/20/90 

3704 

12:24 

8:42 

min. 456-2632 

Gray 

12/20/90 

3704 

15:01 

5:24 

min. 456-2632 

Gray 

12/20/90 

3680 

15:07 

6:24 

min. 906-6280 

Ryan 


Date Interviewed 04/05/91 Time: 11: 00AM Place: Wash. D.C. 
By: F. Currlm, RIGI, OIG Dictated: 04/08/91 


Also Present: C. Ryals, Case Humber: I-NE-91-002 

AIGI, OIG, FDIC; 

M. Lombardi, OIG, FDIC 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to fcnow basis. 
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Additionally# Byraa was reminded that tha Talaphona Kamo’s which 
ha previously furnished identify two talaphona calls mada to him 
from C. Boydan Gray: 

Data Tima Party Number 


12/20/90 09:55AM 

12/20/90 12:20PM 


Boydan Gray 
Boydan Gray 


456-6611 

456-2632 


After review, it was pointed out to Byrne that his previously 
submitted affidavit did not agree with tha above mentioned 
information. As evidence above, Byrne made a telephone to the 
White House on December 17, 1990, and then did not call Gray back 
until 12:24pm on December 20,1990, after Gray had made two 
earlier calls that day. Byrne was unable to explain the variance 
in the telephone calls, but he stated emphatically that he 
initiated the first call to Gray, at the behest of william 
Seidman, Chairman, FDIC, rather than Gray making the first call. 
Byrne reiterated that the fact that Seidman wanted him to contact 
the White House to tell of the legal opinion regarding his 
(Seidman' s) tenure issue. Again, Byrne stated that any 
suggestion that Gray made the first call is patently incorrect. 


Byrne said that it was conceivable that his first call to Gray 
was on December 17,1990. The report regarding the tenure issue 
was made public on December 12 or 13, 1990. Byrne said that he 
remembered talking to Hoyle Robinson, Ethics Officers, FDIC, on 
either December 13 or 14, 1990. Byrne said he then had copies of 
the report hand delivered to the FDIC Directors or their 
Deputies. Byrne said that on December 14, 1990 he met with 
William Barr, Department of Justice, to discuss the tenure 
matter. Consequently, Byrne said that it is conceivable that he 
first opportunity to call Gray was on. December 17, 1990. As 
discussed previously, Byrne believed that the December 17 would 
be consistent with the timing of everything else. Byrne said 
that he is not trying to overly rationalize the sequence of dates 
but only provide of what he believes to be an explanation as to 
the timing of the telephone calls. Byrne stated however that he 
does not have specific recollection of all of the dates and tir.es 
involving his conversations with Gray. Byrne said that it is 
consistent that the first call is December 17 and not consistent 
with his previously submitted affidavit. 

Byrne added that he is not surprised that Gray did not call him 
back immediately because Gray is in an important and a very 
demanding position. Byrne stated that on the first occasion, 

Gray did not know why he (Byrne) was calling. In fact, Byrne 
specifically recalls telling Gray that: "... this is why I'm 
calling." Byrne stated that Gray had no reason to call him. 

Byrne said that his affidavit is clear that he has spoken with 
Gray on very few occasions. Byrne said that he has never called 
Gray from his home. pqco 
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Byrne stated that ha initiated the call on December 17, 1990, but 
he was unable to talk with Gray. But Gray said again that he 
called first. Byrne stated that he remembers speaking with Gray 
twice regarding the Bush/Silverado matter. Byrne said that it 
was not a situation where he attempted to speak with Gray and 
left multiple messages to return his call. Additionally, Gray 
did not call several times leaving messages in an attempt to 
speak with Byrne. 

Byrne said that he does not maintain a log of all out going 
telephone calls. After reviewing his calendar for December 17, 
There are no indications of any specific meeting with Gray. 

After reviewing all of incoming Telephone Memo's for the month of 
December 1990, the first incoming call from Gray was on the 
December 20, and the next one is also on the 20th. 

Byrne said that it is also conceivable for him to have either 
spoken with Ryan before or after his conversation with Gray. 

Byrne said t^at he was not troubled by his lack of specific 
recollection of the timing of the telephone calls. Byrne stated 
that it is obvious that the sequence occurred earlier. 

Byrne stated that he generally does not get on the calendar when 
meeting with Seidman, but usually goes to Seidman's office and is. 
allowed to talk with him without an appointment, especially at 
the end of the day. 

Byrne stated that he has not discussed this matter with either 
Gray, Neil Bush or Bush's attorneys. Byrne also said that he has 
not discussed the Bush/Silverado matter with Harris Weinstein, 
and he continues to considered himself recused from any 
involvement. 
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DEPARTMENT OF TEE TREASURY 
OFFICE OF INSPECTOR GENERA* 
OFFICE OF INVESTIGATIONS 


ZSfaailg-JUut 1121 

Data of Transcription 


C. Boydan Gray 

Spacial Counsal to the Prasidant 
Whits Houss 
Washington, D.C. 


On January 14 , 1991, C. Boydan Gray was intarviawad by Paul J. 

Lillis, Daputy Assistant Inspactor Ganaral for Invastigations, and 
Francis w. Curran, Ragional Inspactor Ganaral for Invastigations, 
who identified themselves as raprasantativas of tha Office of 
Inspactor Ganaral (OIG) , Department of Treasury; and Carolyn R. 
Ryals, who is the Assistant Inspector General for Investigations, 
OIG, Federal Deposit Insurance Corporation (FDIC) . Also present 
during tha interview was Gregory Weldon, Staff Attorney, White 
House. Gray' provided tha following information regarding his 
telephone conversations with A1 Byrne, Ganaral Counsal, FDIC, 
regarding Hail Bush (President Bush's son): 

Gray said that ha received a telephone call from A1 Byrne, but was 
unable to recall its primary purpose. Gray was also unsure as to 
the exact date of the telephone calls with Byrne, but estimated 
that they occurred 5 to 6 days before Christmas (1990) • Gray 
stated that at the end of the conversation, he took the opportunity 
to ask Byrne a procedural question regarding a pending matter in 
the Office of Thrift Supervision (OTS) concerning Neil Bush (the 
President's son). Gray asked Byrne if there is a .way _ to bypass 
Timothy Ryan, Director, OTS, in favor of a Federal district court, 
since he is a Presidential appointee. According to Gray, Byrne 
initially explained the administrative procedures and the appeal 
process, as he knew them. Byrne said that he wanted to think 
further about the question, and he would call Gray back later. 

& 

Time: 5:30 4 M. Place: Wash. D.C. 

Dictated: 01/15/91 

^ase Number: I-IN-91-000 
DAIGI, OIG <MylS, AIGI, FDIC, OIG 


No portion of this report may be reproduced without the written 
authorisation of the Inspector General or designee. This report 
is made available only on a need to know basis. 


ed: 01/14/91 
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Byrne called Gray back latar that same day and basically axplainad 
that administrative remedies needed to be exhausted before any 
action could' be initiated in any Federal court. In other words, 
Ryan could not be bypassed, and the Neil Bush matter transferred 
to another court without first exhausting all administrative 
remedies. Gray believed that the OTS procedures were much like 
those which he experienced in environmental law. Gray indicated 
that Byrne then asked him if this was something Gray would Byrne 
to raised with OTS. According to Gray, Byrne said that there might 
be a way that he could ask the question without leaving any 
fingerprints. Gray said that these were not Byrne's actual words, 
but reflect Byrne's word to voluntarily pass the question on to 
representatives of OTS, in a covert manner. Gray stated that he 
declined Byrne's assistance in this matter any further, and said 
that this is something which he would not want to communicate to 
Ryan or anyone from OTS. Gray stated that at no time did he 
direct, suggest or hint that Byrne call OTS or Ryan's office, 
regarding the question of bypassing Ryan in favor of a Federal 
court. Gray said that at that point he considered the matter to 
be a dead issue. ; 

) 

Gray explained that his intent in asking Byrne whether Ryan could 
be bypassed in favor of a Federal court, was to get free legal 
advice from the chief attorney of FDIC, a regulatory agency similar 
to OTS. Gray indicated that he inquired of the procedures, in case 
he would be asked to advise someone as to his opinion. Gray said 
that he felt comfortable discussing the matter with a FDIC 
representative, because the FDIC is not an Executive agency, and 
is independent of the Bush Administration. 

Gray stated that he was asking a procedural question; that is, how 
would a case such as Kail Bush's sit procedurally? He said that 
previously, while in law practice, he specialized in environmental 
law, and he was interested in discussing the Neil Bush matter with 
someone who had experience in banking regulations and procedures, 
such as Byrne. Gray said that he was not familiar with the 
procedures* and that is the reason he initiated an inquiry to 
Byrne. Gray said that he doubted that he would . normally have 
called Byrne at all with a question such as this. He stated that 
if it had not been for the fact that he was talking to Byrne on 
another matter, he would not have even thought to have raised the 
question to Byrne. 

Gray said he was not aware until this interview that Byrne had 
contacted Ryan regarding the Neil Bush matter. Gray stated that 
he had not talked with Byrne or anyone else. Subsequent to his 
last conversation with Byrne, Byrne said there were no way to 
transfer the Neil Bush matter to a court. Gray was not aware, and 
was extremely surprised, that Byrne had discussed the issue with 
Ryan. He said that it was not a good thing for Byrne to have done. 
Gray stated that he did not consider calling OTS himself, because 
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he believed that it would ba inappropriate. Zn fact. Gray atatad 
that tha last thing ha would do is call OTS. Gray said that 
Byma's talaphona call to Ryan, regarding tha Nail Bush natter, 
disturbed hin; and ha said it was a vary dangerous thing for Byrne 
to have dona. 

Gray stated that ha had not talked to Ryan regarding Byrne's 
talaphona calls between Ryan and Byrne, or Gray and Byrne. Gray 
said that ha never sees Ryan socially or professionally. Gray said 
that he has no reason to talk with Ryan, especially if the subject 
involved Neil Bush. 

Gray also said that he did not discuss this natter with anyone else 
whatsoever, to include the Departnent of the Treasury and FDZC. 

Gray stated that he did not retain any notes of his conversations 
with Byrne, nor any other documentation. He said that his staff 
naintains a telephone log which identifies with whon he has had 
conversations* if it should be needed. 

Gray did not provide any further infomation. 
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ZMfflMX 1a mi 

Data of Transcription 


Douglas H. Jonas 
Senior Deputy General Counsel 
Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D.C. 20249 


On February 7, 1991, Douglas H. Jones was interviewed by Francis 
W. Curran, Regional Inspector General for Investigations, 
Northeastern Region, who identified himself as a representative 
of the Office of Inspector General (0IG) , Department of Treasury; 
and Carolyn R. Ryals, Assistant Inspector General for 
Invest igationf, FDIC. Jones provided the following information, 
of his discussions with Alfred J. T. Byrne, General Counsel, * 
FDIC, regarding recent telephone conversations which Byrne had ’ 
with C. Boyden Gray, Special Counsel to the President: 

Jones stated that in early to mid December 1990, he met with 
Byrne to discuss a telephone conversation which Byrne had with C. 
Boyden Gray. Jones said that Byrne told him that during his 
conversation with Gray, he began by reporting the tenure issue 
involving L. William Seidman, Chairman, FDIC. Jones explained 
that Byrne had retained the services of outside counsel who 
prepared a legal opinion regarding Seidman' s tenure issue. 
According to Jones, Byrne said that he told Gray that he had sent 
this opinion to representatives of. either the White House and/or 
the Department of Justice, to ascertain their views. Byrne told 
Jones that Gray did not discuss the legal opinion in much detail * 
during their initial telephone conversation. 

According to Jones, Byrne told him that after the discussion 
regarding Seidman 's tenure issue, his conversation with Gray 
diverted to an administrative matter regarding Silverado Banking 


Date IntenriM^dt^02/07/91 

By: F. Curran, RJGI, OIG 

Also Present: C. Ryals, 
AIGI, OIG, FDIC 


Time: 9:00 A.M. Place: Wash. DC 

Dictated: 02/07/91 

Case Number: I-NE-91-002 


No portion of this report may be reproduced without the written 
authorisation of the Inspector General or his designee. This 
report is made available only on a need to know basis. 
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(Silverado}* currently bain? adjudicated at tha Office of Thrift 
Supervision (OTS * . Jones stated that Gray asked Byrne if he had 
any ideas whether any procedures exist where OTS could nova the 
pending administrative action involving Silverado from OTS to the 
courts. Byrne told Jones that Gray was seeking a legal opinion 
and any thoughts on the natter which he night have. According to 
Jones, Gray asked Byrne if there were any other options available 
which would nake this transfer possible. Byrne told Jones that 
Ryan was in a conflict situation with having to nake the decision 
on the administrative natter regarding Silverado, as well as 
being a political appointee. According to Jones, Byrne told Gray 
that unlike FDIC, Timothy Ryan was the only Director of OTS and 
therefore he did not believe that Ryan could recuse hinself from 
the decision making. Jones stated that Byrne told Gray that he 
would research it further and call him back. 

Byrne then asked Jones if he had any ideas of how could the 
administrative natter be moved out of OTS, so that Ryan was not 
in the position to have to nake a decision. Jones told Byrne 
that it was conceivable that the OTS administrative natter could 
be taken to a court of law. Jones said that he discussed with \ 
Byrne the various options how this could be accomplished. Joneg 
said that he suggested that possibly the decision could be 
delegated down to a subordinate of Ryan's within OTS. Byrne told 
Jones that it was an issue in which they normally did not get 
involved. Byrne finally asked Jones to think about it further 
and instructed hin that if he had any additional thoughts on the 
matter to get back with hin. According to Jones, his 
conversation with Byrne addressing Gray's issues lasted 
approximately thirty minutes. 

Jones stated that he did not recall any mention of Ryan during 
his discussion with Byrne. According to Jones, Byrne did not say 
whether Gray suggested that he (Byrne) contact Ryan or anyone 
else regarding the question which Gray had posed. Jones stated 
that Byrne did not indicate whether he planned to contact Ryan on 
the natter. Jones also stated that he had no reason to believe 
that Gray wanted Byrne to call Ryan. 

Jones stated that Byrne nay have discussed further with him his 
initial telephone conversation involving Gray on one other 
occasion. Jones does not recall discussing anything of 
substance on that occasion. Additionally, Jones stated that 
Byrne may have told hin that he called Gray back with an answer 
to his question, but he does not recall for sure. 

Jones stated that he understood that Byrne's conversation with 
Gray focused on procedures, and was not a discussion of the 
substantive facts and circumstances surrounding the 
administrative matter involving Silverado pending at OTS. 
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Jones said that tha first time ha kn«v of Byrne's call to Ryan to 
discuss Gray 1 a question vas after Byrne had made tha call. Byrne 
told Jonas that Ryan had contacted Seidman and complained about 
the conversation which he previously had with Ryan regarding the 
Silverado matter. Jones stated that Byrne was concerned and was 
not sure what he should do regarding Ryan's complaint. Jones 
said that Byrne asked him for his advice. Jones suggested that 
Byrne refer the matter to both the FDZC Ethics Officer and 
Inspector General for their information and action. Byrne asked 
Jones whether he should step down. Jones told him that it was 
too premature. Jones said that Byrne should let the 
investigation be completed and allow everything else to take its 
normal course. 

Jones said that he was aware that Byrne was recused from taking 
part in any matter involving Silverado. Jones explained that 
when Byrne first was appointed FDIC General Counsel, he provided 
a list of clients which Byrne's former law firm had or was 
currently representing. Jones stated that he remembered 
reviewing the .list and Silverado was on it. Consequently, Jones 
was aware that Byrne was recused from any activities involving 
Silverado. Jones also stated that at approximately the same time 
as Byrne's appointment, the FDIC Was considering and later sued ; 
the former officers and directors of Silverado and a law firm 
representing it. Jones said that to his knowledge Byrne was not 
involved with the initial evaluation of the FDIC civil suit due 
to his recusal. Jones pointed out that Byrne took office in 
early June 1990 and the civil action was filed in September 1990. 

Jones said that he later became somewhat confused as to the 
status of Byrne's recusal. . Jones said that at some point 
following FDIC's filing of the civil suit against Silverado, 
probably in late FaJrl fl990>, before Byrne's conversation with 
Gray, Byrne told Jones that his former firm no longer represented 
Silverado or anyone connected with it. Consequently, Byrne did 
not believe that he should be considered recused any longer. 

Jones stated that no formal letter or notification was prepared 
advising anyone at FDIC of the change in Byrne's status. 

However, tat the best of his knowledge, Jones said that Byrne has 
not been involved in FDIC's suit against Silverado. * Jones stated 
that he himself also has not been involved in the civil action 
because he has a different area of responsibility. According to 
Jones, FDIQ attorneys John Thomas and Mark Rosen have been 
primarily responsible for handling the suit for the agency. 

Jones stated that he has not really considered the questions as 
to how long Byrne should be recused or whether he should be 
recused any longer. Jones stated that he defined recusal to mean 
that an individual could not participate in any matter which was 
being addressed by the agency where that person was employed. 
According to Jones, while Byrne was with his former law firm, he 
did not have any real involvement with Silverado or any of its 
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of f icers*. TTmta stated that up until now ho had not eonoidorod 
talking to Boyle Robinson, tho FDZC Ethics Officer, rogardin 
Byrne's neeA^ for continued recusal on natters concerning 
Silverado* 

Jonee stated that since the question regarding Silverado raised 
by Gray involved another agency, he did not believe Byrne's 
discussion with Gray was inappropriate. Jones said that in his 
opinion Byrne was providing advice, and nothing substantive was 
discussed regarding the OTS Silverado natter. Jones said that 
Byrne was asked a question of lav and he provided legal advice on 
banking lavs. Jones stated that there are tines when he is 
called and asked to provide infomation regarding agency lavs and 
regulations to lawyers and others, and Gray's question to Byrne 
was sinilar to one of those instances. Jones stated that at the 
tine he discussed Gray's question to Byrne, it did not occur to 
hin that it was a problen. Additionally, Jones stated that he 
did not believe Byrne's call with Gray even had an appearance of 
inpropriety because again it was another agency's natter and not 
FOZC's. Jones said that he could be nistaken but he did not see 
how Byrne's call to Ryan affects anything. Byrne is not counsel 
for OTS, nor was he acting as a representative for Silverado, in 
any stretch of the inagination. Jones believed that Byrne was • 
nerely taking the opportunity to pass on infomation to Ryan. 
Jones stated that Byrne is a very aggressive and involved 
individual, who always of fern assistance and infomation wherever 
possible. 

With regard to the question of did Byrne attenpt to nake an ex 
parte contact and influence Ryan, Byrne is not included in the 
decision making of Silvsrado, and it is stretching the facts to 
conclude that Byrne was acting as sons type of representative for 
Silverado when calling Ryan. 

Jones stated that he has not discussed this natter with anyone 
else other than Byrne. Jones also stated that Byrne previously 
considered having Jones be included during the OIG interview of 
hin, but later decided against it because he did not want to put 
Jones in thm niddle of a difficult situation. However, according 
to Jones, Byrne advised hin that the OIG nay ask to* talk with 
hin. 
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MEMORANDUM 

FROM: 


SUBJECT: 


TOt * Hoyle L. Robinson I 
_ Exscutivs Sscrsl 

Alfred J. T. 
General Co 

BtCUiai 



July 26, 1990 


This will confirm ay earlier instructions and decision 
(communicated orally and informally bafora Z arrived and shortly 
after ay arrival on June 4, 1990) that Z have recused ayself from 
all decisions concerning Silverado. 


The reason for this recusal is that ay former lav fira. Dechert 
Price k Rhoads, was (and, Z believe, is still) involved in the 
representation of one or aore directors of Silverado (Mr. Wise, I 
think) • Z never personally participated in any aspect of that 
representation . 1 

As a consequence, Z have been " walled off" froa all substantive 
and procedural discussions relating in any way to natters or 
decisions concerning Silverado. 


cc: Chairman L. Willian Seidaan 

Douglas H. Jones 
Merk Z. Rosen 
v/Katherine A. Corigliano 


r 
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Date of Transcription 


Alfred J. T. Byms 
General Counsol 

Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D. C. 20429 


On January 25, 1991, Alfred Byrne was re-contacted by Paul J. 

Lillis, Deputy Assistant Inspector General for Investigations, and 
Francis W. Curran, Regional Inspector General for Investigations, 
both representatives of the Office of Inspector General, Department 
of Treasury; and Carolyn R. Ryals, Assistant Inspector General for 
Investigations, OIG, FDIC. Byrne returned the draft of his 
affidavit witji corrections identified on it, so that the changes 
could be made. Byrne also provided the following additional 
information regarding his telephone conversation on December 20, 
1990, with Timothy Ryan, Director, Office of Thrift Supervision! 

Byrne confirmed that & reason that he - called Ryan on the above . 
mentioned date was to discuss the tenure issue concerning L. 
William Seidman, Chairman, FDIC. Byrne stated that he discussed 
tfhe tenure matter for approximately one minute out of a twenty 
minute conversation. In fact, Byrne stated that Ryan said that 
this matter would probably go as high as the President. Byrne said 
that he discussed the tenure issue in his affidavit. 

Byrne also said that the following sentence, located in paragraph 
no. 9 is correct as written: "Mr. Gray [Special Counsel to the 
President] neither encouraged or condoned nor objected to that 
offer [to pass the substance of their conversations to Ryan or 
Harris Weinstein, Chief Counsel, OTS]." 


Date Int 


ed: 01/25/91 


By: F. Currati, RIGI, OIG 

Also Pres^w^S^l^i^Lis, 

DAIGI,N»EG; C. Ryals, AIGI 


Time: 12:15 PM Place: Wash. 

Dictation: 01/25/91 

Case Number: I-NE-91-002 
, FDIC 


D.C. 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is for official use only and is made available only on a 
need to know basis. 
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Byrne* additionally: stated that ha did not say or suggest to Gray 
that har (Byrne)' coold surreptitiously , quiatly or circuitously * 
contact Rysarrnr anyone also froa OTS regarding tha possibla racusal 
by Ryan of tha Kail Bush matter in favor of tha courts. 

Byma vas instructed that tha corrections to his affidavit would 
completed immediately, and tha statement will be returned to him 
for execution. 
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department or the treasury 
orrxci or inspector general 
orrzcs or investigations 


Jwwir r a? i im 

Data of Transcription 


L. William Saidman 
Chairman 

Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D.C. 20429 


On January 4, 1991, L. William Seidman was interviewed by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations, and 
Francis W. Curran, Regional Inspector General for Investigations, 
Northeastern Region, who identified themselves as representatives 
of the Office of Inspector General (OIG) , . Department of the 
Treasury. Also present during the interview was Jacqueiine Pace, 
Special Counsel to the Chairman, FDIC. Seidman provided the 
following information regarding a telephone conversation on 
December 20, 1990, between Alfred T. Byrne, General Counsel, FDIC, 
and Timothy Ryan, Director, Office of Thrift Supervision (OTS) . 

Seidman stated that he met with Ryan early on Thursday, January 3, 
1991, and he was very upset as a result of a telephone conversation 
which he had previously with Byrne. Seidman said that Ryan wanted 
to make him aware of the conversation and his feelings about it. 
According to Seidman, Ryan told him that Byrne suggested during the 
telephone conversation that Ryan recuse or eliminate himself from 
the Neil Bush suite pending in OTS, so that it could be moved out 
of the agency and into the courts. Seidman said that Ryan stated 
that Byrne's call was inappropriate, and he asked the Treasury OIG. 
to investigate. 

Seidman said that he was surprised of Byrne's call to Ryan 
regarding Neil Bush because of an earlier conversation which he 
had with Byrne. Seidman stated that Byrne told him that Gray had 
spoken ta Byrne about the Neil Bush matter. According to Seidman, 

Date Interviewed: 01/04/91 Time: 1:30 PM Place: Wash. D.C. 

By: F. Currafl, RIGI, OIG Dictated: 01/08/91 

Also Present: Vw II h, Case Number: I-NE-91-002 

DAIGI , OIG utfSf ( 

No portion of this report may be reproduced without t)fte written 
authorization of the inspector General or his designee. This 
report is made available only on a need to know basis. 
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Gray had. returned a. telephone to Byrne in order to discuss an issue 
regarding. the^lengtlr of Seidman' s tenure. By way of background, 
SeidaaxF explained that he previously had instructed Byrne to 
initiate a call to Gray regarding the tenure issue; however, he did 
not recall when* it was. Seidnan said that Byrne was reporting back 
to him as to what Gray had said. Byrne told Seidman that at the 
end of his telephone conversation, Gray asked Byrne whether he had 
any ideas of how the recusal or elimination of Ryan in favor of the 
courts could be legally accomplished. Seidman said that he advised 
Byrne that he could talk with Gray about the Neil Bush issue, but 
Seidman also told Byrne that it was not their matter. Seidman 
further explained to Byrne that the Neil Bush issue was a good 
thing for them to stay out of. Seidman said that he was surprised 
of Byrne* s call to Ryan because he told Byrns that it was not 
associated with FDIC or RTC. Seidman said that his conversation 
with Byrne regarding Gray*s telephone call probably occurred on 
December 19 or 20, 1990, just before Christmas, and not the 21. 
Seidman said that his discussion with Byrne regarding the Neil Bush 
matter lasted approximately two minutes. Seidman said that he did 
not pay much attention to what Byrne was saying concerning the Bush 
issue because neither FDIC nor Resolution Trust Corporation (RTC) 
were involved, and they should not be. 

Seidman stated that Byrne said that Gray brought up the Neil Bush 
matter in order to seek advice. * Seidman stated that the simple 
explanation for Gray's question was that Gray wanted information 
from Seidman* s counsel regarding how the recusal or elimination of 
Ryan could be done by a regulatory agency. Seidman explained that 
Byrne was General Counsel to both FDIC and RTC. Seidman was 
unaware of any official reason for Gray making his request for 
information. Seidman said that the Silverado Savings and Loan 
(Silverado) failed before 1988, and therefore was not under the 
auspices of RTC. Seidman stated that he has not spoken to Gray 
regarding his telephone conversation with Byrne. 

Seidman said that he was aware of Byrne* s recusal from any matter 
regarding Silverado. Seidman stated that the recusal was entered, 
into the minutes of a meeting of the FDIC Board of Directors. 
Seidman stated that it was on the record and if we ask the 
Secretary of the Corporation, a copy of the recusal would be 
provided,, or Pace would provide one. 

Seidman stated since his conversation with Ryan, he has discussed 
the matter with Byrne. Seidman said that he told Byrne on 
January 3 C 1991, of Ryan's concern with Byrne's telephone call to 
Ryan regarding Neil Bush. Seidman told Byrne that Ryan was 
unhappy; but Byrne did not say much. Seidman also told Byrne that 
he was surprised to have heard from Ryan. Seidman said that Byrne 
was expecting to hear from the OIG. 

Seidman said that no one else knows about Byrne’s conversation with 
Ryan, other than Director Hope. However, Seidman said that this 
was a matter about which all the directors should be informed. 
Seidman said that he would defer talking about the matter with the 
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rast of tha FOIC Board of Directors for tha naxt fav days, or at 
laast until tte Exacutiva Sassion. 

Saidnan ata tad that ha has not discussad tha Byma\Ryan 
convarsatioa with anyona alsa. Seidman also said that ha has not 
maintainad any notas or racords ragarding this inattar. 
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Date of Transcription 


L. william Saidman 
Chairman 

Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.w. 
Washington, D.C. 20429 


On March 21, 1991, L. william Seidman was re- interviewed by Paul 
J, Lillis, Deputy Assistant Inspector General for Investigations 
(DAIGI) , Office of Inspector General (OIG) , Department of 
Treasury (DOT) ; Carolyn R. Ryals, Assistant Inspector General for 
Investigations (AIGI) , OIG, Federal Deposit Insurance Corporation 
(FDIC) , and Francis W. Curran, Regional Inspector General for 
Investigations (RIGI) , OIG, DOT. Also present during the * 

interview was Jacqueline Pace, Special Counsel to the Chairman, ! T 
FDIC. Seidman provided the following additional information 
regarding a telephone conversation on December 20, 1990, between 
Alfred J. T. Byrne, General Counsel, FDIC, and Timothy Ryan, 
Director, Office of Thrift Supervision (OTS) • Seidman was 
furnished the attached list of questions at the beginning in 
order to facilitate the interview. 

Seidman stated that his conversation with Byrne on December 20, 
1990, regarding Gray's call to Byrne on the Bush/Silverado matter 
lasted approximately one minute. Seidman said that he did not 
remember much about the one minute conversation . with Byrne, but 
he said that Ryan's name 'never came up at ‘that particular time, 
to the best of his knowledge. Seidman stated that he did not 
inform Ryan that according to Byrne, Gray directed Byrne to 
discuss the Bush/Silverado matter with him Ryan. When asked if 
he instructed Byrne not to contact Ryan with regard to the 
Bush/Silverado topic, Seidman again stated that the matter 
[calling Ryan} was never raised. 

Date Zntei^eved^^03/21/91 Times 2:25PM Places Wash. D.C. 

By; F. Curran, ^IGZ, OIG Dietatadt 04/02/91 

Also Frasantt P. Lillis, Casa ttuabart I-NE-91-002 

DAIGI, OIG; C. Ryals 
AIGI, FDIC. 


Mo portion of this report may be reproduced without the written 
authorization of the Znspeetor General or his designee. This 
report is made available only on a need to know basis. 


6389 



4326 


2 

Seldom elm stated that Byrne did not inform him (Seidman) that * 
ha was going* to call Ryan on tha tenura issue. Saidman confirmed 
that ha instructed Byrna to contact tha White House regarding the 
legal opinion regarding tha tenura issue* 

Seidman stated that he was aware of Byrne's recusal from any 
activity involving Silverado Banking, but Saidman was unable to 
comment about whether Byrne considered his discussion with Gray 
regarding the Bush/Silverado matter to be a conflict of interest 
^situation. Seidman stated however that he believed Gray's 
conversation with Byrna regarding Bush/ Silverado matter was 
strange and could raise questions. 

Seidman stated that he was not sure when Gray's conversation with 
Byrne regarding the Bush/Silverado matter occurred. Seidman said 
that he was aware that it happened sometime prior to his 
conversation with Byrne on December 20, 1990. 

Seidman stated that he has not recorded any telephone 
conversations with Ryan or anyone else regarding this matter. 
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QUESTIONS FOR L. WILLIAM SEIDMAN 

As a result of your convarsations with Byrna on December 
20, 1990, did Gray axpact or diract Byrna to discuss tha 
Bush/Silverado mattar: 

(a) with snyona alsa? 

(b) with Harris Wainstain or anyone 

alsa at OTS? 

(c) with Timothy Ryan, Director, 

OTS? 

(d) with you (Seidman)? 

Did you (Seidman) specifically inform Ryan that according 
to Byrna, Gray directed — Byrna to discuss tha 
Bush/Silvarado mattar with him (Ryan)? 

Did you (Seidman) specifically instruct Byrna not to 
contact Ryan with tha Bush/Silvarado mattar? If so, why 
then did Byrna contact Ryan on tha mattar? 

Did Byrna tall you that ha was going to call Ryan on tha 
tenure issue? 

You (Seidman) ware aware of Byrne's recusal from any 
involvement with Silverado Banking, were you not? 

Did Byrna consider his discussion with Gray regarding the 
Bush/Silverado mattar to be a conflict of interest, 
especially in light of Byrne's recusal? If not, why not? 

Did you (Seidman) consider Gray'd conversation with Byrne 
regarding tha Bush/Silverado mattar to be a conflict of 
interest? 

You previously 'stated that "V. ..he [Byynej~Cduld £alk to 
Gray about tha Bush/Silvarado, but it was not our 
business." Did you realize that tha telephone 
discussions already had taken place earlier that morning? 

Did you have any recordings of your telephone 
convarsations with Ryan or anyone alsa regarding this 
mattar? 
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Date of Transcription 


Timothy Ryan 
Director 

Office of Thrift Supervision (OTS) 
1700 6 Street, N.W. 
Washington, D.C. 20552 
(202) 906*6280 


On March 27, 1991, Timothy Ryan was re- interviewed by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations 
( DAIGI ) , Office of Inspector General (OIG) , Department of 
Treasury (DOT) ; Carolyn R. Ryals, Assistant Inspector General for 
Investigations (AIGI) , OIG, Federal Deposit Insurance Corporation 
(FDIC) ; and Francis W. Curran, Regional Inspector General for 
Investigations (RIGI) , OIG, DOT. Ryan provided additional 
information regarding his telephone conversation with Alfred J. t 
T. Byrne, General Counsel, FDIC, on December 20, 1990. 

Ryan was asked to confirm the accuracy of the following statement 
regarding his telephone conversation on January 3, 1991, with 
L. William Seidxnan, Chairman, FDIC, found in his (Ryan's) notes 
which were provided earlier: "Byrne told Seidman that Gray had 
asked him [Byrne] to contact me (Ryan) about moving the Bush case 
to a Federal district court for declaratory judgement." Ryan 
said that he prepared his notes as he was talking to Seidman and 
he believed, them to-be accurate. Ryan explained that at the time 
of their telephone conversation on January 37 199 1<*“ Seidman— 
considered the Neil Bush/Silverado matter to be ended and 
therefore not an issue demanding his attention. Ryan said that 
Seidman is allowed to change his mind as to what he thought was 


Time: 1:30PM Place: Wash. D.C. 

Dictated: 04/01/91 

Case Number: I-NE-91-002 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to know basis. 


told him, if he so desires. 


Date interviewed: 03/27/91 
F. Cur fan, RIGI, 


By: 


RIGI, OIG 


Also Present: / 

DAIGI, OIG; CT^Ryadsf, 
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Ryan stated* that avan though ha was not influanead by Byrne* s 
talaphona convarsation on December 20, 1990, during vhich it was 
suggastad that tha Bush/Silverado mattar ba moved to a Fadaral 
court, ha emphatically requastad that tha invaatigation ba 
completed before April 15, 1991. Ryan said that ha is raquirad 
to make a decision on tha OTS administrative law judge's 
recommendation regarding Nail Bush and Silvarado Banking by that 
data. Ryan said that avan though ha is abla to extand that data, 
ha is extremely hasitant to do so bacausa it is not fair to all 
tha partias concarned, including tha Fadaral Government. Ryan 
further requested that tha Department of Justice ba asked to 
render its decision as soon as possible whether it intends to 
further investigate or prosecute anyone. Ryan said that ha has 
already made his decision regarding tha Bush/S ilvarado mattar and 
is in tha process of finalizing his written response. Ryan 
believes that if he proceeds to advise everyone of his decision, 
he will be asked if anyone from tha White House attempted to 
influence it. Ryan stated that it would difficult to answer such 
a question if the investigation into his telephone conversation 
with Byrne on December 20, 1990, was still ongoing. 

Ryan also stated that tha above mentioned telephone conversation 
with Byrne lasted approximately five minutes. Ryan said that hm 
continues to speak frequently with Byrne on various official 
issues, but he has not discussed the Bush/Silverado matter with 
Byrne since their telephone conversation on December 20, 1990. 

Ryan stated that even though he is a good friend of C. Boyden 
Gray, Counsel to the President, he has not met or spoken to Gray 
whatsoever in the last several months, other then passing him on 
the street and in the dining area at the White House. Ryan said 
that he has never discussed the Bush/Silverado matter with Gray. 
Ryan again explained that he does not .discuss the pending 
Bush/Silverado matter *witb~a*yoos whatsoever, othtr then those on 
his immediate staff who are involved in the decision making. 
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Oat* o t Transcription 


ome« of the Chairman 
rtdtral Deposit ZBiuraaet Corpora ties (7DZC) 
sso seventeenth street# w.w. 
Washington# D.C. 20429 


On April 5, 1991 ,h .✓was contactod tolophonically by 

Carolyn R. Ryals, Assistant Inspector Ganaral for Investigation 
(AIGI)p Office of Inspector General, FDIC, and vas asked to 
review the calendar of L. Willies Seidman, Chairman, FDIC, and 
determine if Seidman had any appointments on December 20, 1990 : 
with Alfred J. T. Byjrne, General Counsel, FDIC* After reviewing 
Seidman' s calendar, Ct.ic- , stated that there were no notations 
on December 2j>. 199o .indicating that Seidman had any meetings 
with Byrne. Uv~ic~ \said that however this is not unusual 
because Byrne frequently meets with Seidman whenever he can slip 
in without making an appointment. 

nothing further vas discussed with^’ C«lc ~ it that time. 


Note: This reporting agent vas not directly party to the actual 
telephone conversation between 3a nd Ryals, but vas 

present in Ryals' office during tne call. Consequently, the 
information identified above is as stated by Ryals following her 
telephone conversation with/T . , "2 

L 


Date Interviewed! 04/04/91 Timet 11:40AM Placet Wash. D.C. 


By: C. Ryals, AIGI, OIG.,. 
FDIC.- 

Reporting Agents F. Curran, 
RIGI, OIG, Dept, of Treas 


Dictated: 04/16/91 
Case Mumbert I-NE-91-002 


So portion of this report may be reproduce without the written 
authorisation of the Inspector General or his designee. This 
report is made available only on a need to know basis. 
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fttolTT 21 a 1 Hi 
Data of Transcription 


Timothy Ryan 
Oiroctor 

Offico of Thrift Supervision (OTS) 
1700 G Street, N.W. 
Washington, D.C. 20552 
(202) 906-6280 


On January 3, 1991, Timothy Ryan was intarviawad by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations, 
and Francis W., Curran, Regional Inspector General for < 

Investigations, Northeastern Region, who identified themselves as 
representatives of the Office of Inspector General (OIG) , 
Department of Treasury. Ryan provided the following information 
regarding his telephone conversation on December 20, 1990 with 
Alfred J. T. Byrne, General Counsel, Federal Home Insurance 
Corporation (FDIC) : 

At the beginning of the interview, Ryan furnished photocopies of 
three pages of notes (attached), dated December 20 and 21, 1990, 
and January 3, 1991, which he prepared following telephone 
conversations with Byrne and L. william Seidman, Chairman of the 
Board of FDIC. Ryan said that the sequence of the information 
addressed in these notes is not the actual chronology of his 
telephone conversations with Byrne and Chairman Seidman. Ryan 
stated that he prepared the notes in order to recall accurately 
what was said to him by Byrne. Ryan utilised the notes during 
this interview to refresh his memory as to the substance of the 
telephone calls. 


Date Interviewed: 01/03/91 Time: 5:30 PM Place: Wash. DC 

By: F. Curran, 'RIGI, OIG Dictated: 01/08/91 

Also Preseat^P^LilLis. Case Number: I-NE-9 1-002 

daigi, Qiki+j&yyl 

No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to Anew basis. 
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Ryan said that ha frequently talks with Byrne. Byrne is General 
Counsel to FDXC .and the Resolution Trust Corporation (RTC) , and 
Ryan is a member of the Board of Directors which supervises these 
two agencies. Ryan stated that his association with Byrne is 
strictly professional, and he does not meet with Byrne in any 
social capacity. 

By way of background, Ryan stated that he has recently received 
an opinion from an OTS administrative law judge recommending that 
Neil Bush (the President's son) be ordered to cease and desist of 
any further action as a officer of Silverado Banking. Ryan 
stated that in his official capacity as Director of OTS, he will 
be required to concur or set aside the judge's recommendation 
regarding the Neil Bush\Silverado matter. Ryan also stated that 
he does not discuss the Neil Bush/ Silverado matter with anyone, 
and that many people are quite aware of his position in this 
regard. 

Ryan stated that on December 20, 1990 at approximately 3:00 p.m., 
he received a telephone call from Byrne. Ryan stated that at the 
very beginning' of their conversation, Byrne asked if their 
conversation could be confidential. Ryan agreed to the 
confidentiality because he assumed that Byrne was calling to 
discuss another highly sensitive matter, the Seidman tenure 
issue. Ryan stated that he was not surprised that Byrne wanted 
to speak with him confidentially because Ryan was expecting a 
call regarding the Seidman tenure issue. 

However, according to Ryan, Byrne raised the Neil Bush\Silverado 
matter rather than the Seidman 's tenure issue. Byrne told Ryan 
that he (Byrne) and C. Boyden Gray, Special Counsel to the 
President, had a discussion regarding the possibility of OTS 
submitting the Neil Bush matter to the Federal District Court in 
Denver, Colorado, on a declaratory judgement basis. Byrne 
suggested to Ryan that this was an appropriate method of 
resolution considering the possible difficulties Ryan would face 
as a Bush appointee. Ryan stated that he was flabbergasted. 

Ryan stated that he was in a state of shock that Byrne would 
discuss this particular subject with him. Ryan stated that he 
initially did not think that the Neil Bush\Silverado issue was 
what Byrne wanted to talk about. Ryan again told Byrne that this 
was not a subject which he wanted to discuss with anyone. Ryan 
stated that he told Byrne that he did not wish to talk about Neil 
Bush and Silverado any further. 

Ryan stated that Byrne continued by telling him that he should 
consider the political ramifications. Byrne reminded Ryan that 
he is reasonably close with some of the people at the White House 
as well as a personal friend of Gray's. Ryan said that Byrne 
initially spoke for approximately two minutes on the subject 
before Ryan interrupted him. Ryan told Byrne that he had no 
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intention of~ sending the pending Neil Bush case to another person 
or forum for. decision. Ryan stated to Byrne that he would make 
the decision regarding Neil Bush and did not need any assistance. 
Ryan stated that he was confused and was unsure what Byrne was 
trying to do. 

Ryan stated that he asked Byrne if the idea to call Ryan 
regarding the suggestion on referral of the Neil Bush\Silverado 
natter was his idea or Gray's. Ryan said that Byrne stated that 
it was his. Ryan said that upon reflection, he can not figure 
out what Byrne was trying to accomplish by making the telephone 
call other then possibly improving his position with the White 
House. 

Ryan stated that in the beginning of their conversation, Byrne 
explained to him that because of his former firm's involvement in 
the Silverado matter, he (Byrne) was conflicted out of any 
official connection. However, Byrne told Ryan that he still 
wanted to discuss with him the conversation he had with Gray 
regarding the Neil Bush/ Silverado matter. By way explanation, • 
Ryan said that Byrne was formerly with the law firm of Decker, ' 
Price and Rhodes, which represented a former Director of * 

Silverado. 

However, according to Ryan, Byrne persisted and launched back 
into a discussion of his reasoning and suggested remedies. Ryan 
said that he half listened to Byrne's arguments for some period 
of time, but finally cut Byrne off suggesting that he (Ryan) did 
not want to talk about the Neil Bush\Silverado matter any 
further. Ryan told Byrne that in his opinion it was not a good 
idea to be talking about it. According to Ryan, the entire 
telephone conversation with Byrne lasted approximately five 
minutes. Ryan stated that he was not sure from what location 
Byrne was calling. Ryan said that had he known what Byrne was 
going to discuss, he would not have taken the call. 

Ryan stated that he recognized the apparent inappropriateness of 
Byrne's telephone call and therefore immediately contacted 
Jonathan Fiechter, Deputy Director for Washington Operations, 
FDIC, to advise them of his telephone conversation with Byrne. 
Ryan said that he was unable to write down the substance of his 
conversation with Byrne because he had to immediately leave for 
the airportr. Consequently, Ryan stated that he met with Fiechter 
in the elevator as he was leaving OTS headquarters and quickly 
briefed him on Byrne's telephone call. Ryan stated that he told 
Fiechter to have Harris Weinstein, General Counsel, FDIC, standby 
with him in his (Fiechter' s) office and he would them call back 
as soon as possible. Ryan said that he called back Fiechter once 
he was on route to the airport using the mobile telephone in the 
OTS automobile. According to Ryan, he told Fiechter that the car 
phone was unsecured and he would call him back from a private 
telephone once he arrived at the airport. Ryan stated that he 
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did call back, to Fiachtar and Wainstain who vaa now with 
Fiechter, and daacribad tha substance* of Byrna's talaphona 
conversation* 

Ryan said that ha told Fiachtar and Wainstain that ha was upsat 
about tha call and it was somathing that ha did not like. Ryan 
stated that ha wanted Fiachtar and Wainstain to remember what he 
had said about Byrne's telephone conversation. Ryan said that he 
asked Weinstein to look at tha facts and tha lav in order to see 
if tha call was illegal. Ryan stated that ha knew that it was 
inappropriate, but ha wanted to determine if it was also a 
criminal violation of any kind. 

Ryan stated that ha called Wainstain while on his trip to San 
Diego, California, and asked him to prepare a legal opinion 
addressing whether the subject matter discussed by Byrne during 
their telephone conversation was a criminal violation and to whom 
it should be referred. Ryan said that they agreed to further 
discuss Byrne's telephone call after tha Christmas Holidays. 

i ... 

Ryan stated that he did not feel intimidated or influenced by the 
telephone call from Byrne, nor in .any way would he have allowed • 
Byrne's conversation to influence him. Ryan considered the 
telephone call from Byrne to be lacking good sense and judgement. 

Ryan stated that he called L. William Seidman, Chairman, FDIC, on 
January 2, 1991, and told him about tha telephone conversation 
which he had with Byrne on December 20, 1990. According to Ryan, 
he explained to Seidman that he was very upset about tha 
conversation and wished that he would never have to have called 
to tell him about it. Ryan said that he met with Saidman the 
next morning, January 3, 1991, at 8:30 a.m., for approximately 
thirty-five minutes- lit Seidman' s office to* further discuss 
Byrne's telephone call. Ryan stated that ha told Seidman the 
substance of Byrna's call during the meeting. According to Ryan, 
Seidman told him that sometime prior to his (Seidman) leaving for 
Christmas, Byrne had talked to him about his discussion with 
Gray. Seidman told Ryan that Gray had asked Byrne to contact 
Ryan about, moving the Bush/Silverado matter to a Federal district 
court for a declaratory judgement. According to Ryan, Seidman 
told Byrne to forget it, and not call or talk with Ryan about it. 
Ryan told Seidman that ha hoped that this complaint did not upset 
him, but he- wanted to inform him of the incident. Seidman said 
to Ryan that he was very surprised that Byrne called Ryan. Ryan 
stated that Seidman' s response, if asked about making such a 
call, was the same as his would of been: "It is stupid and not to 
do it." Ryan said that they also discussed what this incident 
meant to Byrne's future. Ryan stated that Seidman and he agreed 
that the Treasury Inspector General should investigate the matter 
immediately. Ryan said that they also agreed that they should be 
interviewed as well as Byrne and Gray. Ryan stated that Seidman 
and he also agreed that it was a very regrettable event. Ryan 
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said that hm-is unsura whathar Seidman 's convarsation with Byraa 
regarding Gray's talaphona call was before or after Byrne's call 
to Ryan. 

Ryan said that the only individuals who are aware of his 
conversation with Byrne are Fiechter, Weinstein, Seidman and 
Dwight C. Smith, Counsel to the Chief Counsel, OTS, who prepared 
the legal opinion addressing potential violations and to whom 
Ryan should make a referral of his telephone conversation with 
Byrne. 

Ryan stated that he delayed contacting the OZG until January 2, 
1991, because he first wanted to advise Seidman, Byrne's 
supervisor, who was the most appropriate person. Ryan said that 
he also wanted to ensure that it was not one of those situations 
where there is no harm, and therefore no foul. Additionally, 

Ryan stated that Seidman was not available over the Christmas 
Holidays, so he had to wait. Ryan stated that the other most 
important individual with whom he wanted to talk, was John 
Robson, Deputy Secretary, Department of Treasury. Robson was 
also gone over' the Holidays. Ryan stated that if Robson had been 
there, he would have talked with him about the conversation. 

Ryan stated that he discussed the matter with Jeanne S. 

Archibald, General Counsel, Department of Treasury. Ryan stated 
that he wanted to discuss the matter with his Chief Counsel 
before taking any action one way or other, and again not 
everybody was available on Weinstein's staff over the Christmas 
Holidays. 
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department op the treasury 

OPPZCE OP INSPECTOR GENERAL 
OFPXCE OP INVESTIGATIONS 


JANUARY 24, 1991 
Data of Transcription 


Alfred T. J. Byrne 
General Counsel 

Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D.C. 20429 


On January 24, 1991, Alfred Byrne was recontacted by Francis w. 
Curran, Regional Inspector General for Investigations, Northeastern 
Region, and Carolyn R. Ryals, Assistant Inspector General for 
Investigations, Office of Inspector General (OIG) , FDIC* Byrne was 
provided a draft of his affidavit which he previously had dictated 
and furnished for transcription. Byrne was returned the original 
tape recording of his dictation, as well as the equipment. Byrne 
said that he' would review and make any changes he thought was 
necessary, and then call Ryals with them. 

Byrne also stated that he wanted to disclose two other items. 
First he said that following his interview on January 7, 1991, he 
prepared notes which he used to refresh his memory. Byrne stated 
that he would voluntarily provide those notes, if requested. Byrne 
reiterated, as he stated during the first interview, that he did 
not maintain any " original • notes which he prepared 

contemporaneously. But he was willing to submit these second set 
of notes, since no longer needed them. Byrne was instructed that 
these notes were not needed because the affidavit was 
comprehensive. 

Byrne additionally disclosed that he had discussed this, 
investigation with an attorney, even though he is also an attorney, 
as a matter of precaution. Byrne said that he was providing this 
information, in an attempt to fully reveal everyone to whom he had 

4^ 

Date Inter*i£W*‘d: 01/24/91 Times 10:15 RM Place: Wash. D.C. 

By: F. CvSfran, RIGI, OIG Dictated: 01/24/91 

Also Present: C. Ryals, Case Number: I-NE-91-002 

AIGI, OIG FDIC 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or designee. This report 
is made available only on a need to know basis. 
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discussed the matter* Byrne said that he would assert the attorney 
client privilege, if anyone should see* to contact his attorney. 
However, Byrne said that he continues to be available to answer any 
further questions or provide any additional information. 

Byrne was asked during the review of his draft affidavit, to 
provide any additional information possible, explaining the reason 
for his calling of Ryan after it was clear that Chairman Seidman 
did not want him to be involved. Byrne was direct to add this 
information to paragraph no. 10, in his draft affidavit. 

Byrne was also asked to confirm whether he briefed Timothy Ryan, 
Director, Office of Thrift Supervision, during his conversation on 
December 20, 1990, regarding the tenure issue. Byrne said that he 
had definitely discussed the tenure issue with Ryan on that 
occasion, and in fact Ryan said that he believed that the issue 
would go as high as the President. Byrne was asked to include any 
additional information regarding his discussion with Ryan on the 
tenure issue, into paragraph no. 11, found in his draft affidavit. 

Nothing further was discussed at that time. 
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DEPARTMENT OP TREASURY 
OFFICE OF INSPECTOR GENERAL 
OFFICE OF INVESTIGATIONS 


January 25. 1991 
Data of Transcription 


Timothy Ryan 
Director 

Office of Thrift Supervision (OTS) 
1700 G Street, N.W. 
Washington, D.C. 20552 
(202) 906-6280 


On January 25, 1991, Timothy Ryan was re-interviewed by Paul J. 
Lillis, Deputy Assistant Inspector General for Investigations, and 
Francis W. Curran, Regional Inspector General for Investigations, 
Northeastern Region, both representatives of the Office of 
Inspector General, Department of Treasury. Ryan provided the 
following additional information regarding his telephone 
conversation on December 20, 199Q with Alfred J.T. Byrne, General 
Counsel, Federal Deposit Insurance Corporation (FDIC) : 

Ryan stated that Byrne "absolutely" did not mention the tenure 
issue concerning L. William Seidman, Chairman, FDIC, during the 
above mentioned telephoned conversation. 

Nothing further was discussed at that time. 


Date Inte 




01/25/91 


By: F. Curran, RIGI, OIG 


Also Present: 
DAIGI , OIG 



Time: 11:30 GM Place: Wash. D.C. 

Dictated: 01/25/91 

Case Number: I-NE-91-002 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to Know basis. 
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DEPARTMENT OP TREASURY 
OPTICS OP XN8PBCTOB GENERAL 
OPTICS OP INVESTIGATION! 


ybruiry 22. 1991 
Data of Transcription 


Harris Wainstain 
Chief Counsal 

Office of Thrift Supervision (OTS) 
1700 G Street, N.W. 
Washington, D.C. 

(202) 906-6268 
(202) 726-2007 


On January 3, 1991, Harris Weinstein was interviewed by Paul J. 
Lillis, Deputy' Assistant Inspector General for Investigations, 
and Francis W. Curran, Regional Inspector General for 
Investigations, Northeastern Region, who identified themselves as 
representatives of the Office of Inspector General (OIG) , 
Department of Treasury. Weinstein provided the following 
information regarding a telephone conversation on December 20, 
1990, between Timothy Ryan, Director, OTS, and A1 Byrne, General 
Counsel, Federal Deposit Insurance Corporation (FDIC) : 

Weinstein furnished a two page memorandum (attached) dated 
December 20, 1990, which summarizes his discussions with Ryan and 
Jonathan L. Fiechter, Deputy Director for Washington Operations, 
OTS, regarding the above mentioned telephone conversation. 
Weinstein said that -he. prepared the memorandum jus ing. hia personal 
computer at his residence, on December 20 and 21, 1990, as shown 
on the bottom of each page. Weinstein referred to this 
memorandum in order to refresh his memory. 


On December 20, 1990, at approximately 4:30 p.m., Weinstein 
received a telephone call from Ryan who was calling from the ots 
automobile traveling to the airport. At that time,' Ryan advised 
Weinstein to meet with Fiechter and discuss a telephone 
conversation which Ryan had with Byrne earlier in the day. Ryan 


Date Interviews^: 0V04/91 

By: F. Curran, RI&I, 0,1 G 

% - 

Also PresentrfC|^J^ 



Time: 5:50 p.m. Place: Wash. DC 

Dictated: 01/11/91 
I Case Number: I-NE-91-002 


j 

No portion of tz^is report may be reproduced without the written 
authorization of the Inspector General or designee. This report 
is made available only on a need to Know basis. 
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told Weinstein that, ha had briefed Fiachtar aarliar regarding his 
convarsatioa with* Ryan said that ha did not want to discuss tha 
aattar any furthar using tha car phone. Ryan told Wainstain to 
go to Fiachtar f s offica and ha will call them back in 
approximataly one-hour. 

Weinstein stated that Ryan call back from tha airport, and they 
discussed Ryan's earlier conversation with Byrne. Wainstain said 
that ha and Fiachtar both agreed with Ryan in feeling that 
Byrne's telephone conversation was inappropriate. Weinstein said 
that he prepared the attached memorandum that evening using his 
personal computer at his residence. Weinstein said that the 
memorandum included his understanding of what Ryan and Fiechter 
had told him that day regarding Ryan's conversation with Byrne. 

Weinstein said that he has not had any conversations with Byrne 
regarding the subject matter discussed by Byrne with Ryan. 
Weinstein did say that Byrne dropped by to his office without an 
appointment sometime following after Byrne's call to Ryan, but 
Weinstein was unable to speak with him. 

Weinstein said that he attended a meeting on December 21, 1990, 
in which Byrnb was present with Jerry Jacobs, one of Byrne's J 
deputies. According to Weinstein, Byrne said that he wanted to* 
talk to Weinstein regarding something after the meeting, but 
Weinstein stated that he tried to avoid him. Weinstein said that 
he had with him Carolyn Lieberman, his Deputy, who he told before 
the meeting that he did not want to be left alone. Weinstein 
said that he did not tell Lieberman anything about why he did not 
want to be left alone with Byrne, nor the substance of the 
previous telephone conversation between Ryan and Byrne. 

Weinstein said that he did not have any idea what Byrne wanted to 
talk about since he did not get a chance to talk with him. The 
subject of the meeting was totally unrelated to Byrne's 
conversation with Ryan on December 20; 1990. Weinstein said that 
was the only conversation he had with Byrne since the 20th. 

Weinstein said that the only other individuals to whom he has 
spoken with regard to the Ryan telephone conversation with Byrne 
are Jeanne Archibald, General Counsel, Department of Treasury, 
and Dwight C. Smith, Counsel to the Chief Counsel. 

Weinstein said that he did not have any handwritten notes of his 
conversations Ryan and Fiechter, but did retain some of his notes 
used for the briefing of Archibald. 

Weinstein stated that Byrne asked Ryan to refrain from making the 
decision and let someone else do it. 

Weinstein said that he spoke with Ryan while he was on travel to 
Los Angeles or San Diego, California, and it was decided that 
legal research should be done to determine what the right course 
should be. Weinstein stated that Ryan wanted know to whom he 
should report his telephone conversation with Byrne. Weinstein 
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said that- thay~ vara a vara that Saidman was not going to ba around 
during th*~ Christas* Holidays. Additionally, Dvight Smith, 
Counsal to tha Chiaf Counsal, OTS, was going to ba on laava and 
would do soaa rasaarch into vhathar any lairs vara violatad and to 
whom tha ineidant should ba reported. 

Tha rasults of tha lagal analysis was prasantad orally to Ryan on 
Friday, December 28, 1990, and it was concludad that Saidman 
should ba advisad of Ryan’s talaphona convarsation with Byma. 
Wainstain said that an appointnant was mada with Saidman at tha 
aarliast possibla monant. Wainstain dacidad that they did not 
saa any avidanca of any criminal violations, and consaquantly, 
thara was no naad to raport it to tha Justica Dapartmant. 
Wainstain said that thay also dacidad that it should ba rafarrad 
to aithar tha Znspactors Ganaral (IG) for FDZC or tha Dapartmant 
of tha Traasury. Wainstain statad that ha attamptad to arranga 
appointmants with John E. Robson, Daputy Sacratary of tha 
Traasury, and Jaanna S . Archibald, Ganaral Counsal, but thay vara 
gona until to January 2, 1991. Wainstain statad that ha was able 
to call Archibald and ask har advica ragarding hov to handla tha 
matter. Archibald recommended that tha incident should ba 
rafarrad to tha ZG for tha Dapartmant of Treasury. • ^ 

Wainstain said that thay waited to contact tha ZG bacausa no oni 
was available and thay also wanted to do soma lagal rasaarch to * 
determine tha appropriate thing to do. 
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DBFARTK2HT OF TSSAflORT 
0FFZC8 OF INSPECTOR flMMtt 
OFFZCB OF ZHVESTIOATIOWR 


Date of Transcription 


Jonathan L. Fiaohtsr 

Deputy Director for Washington Operations 
1700 0 Street, H.W. 

Washington, D.C. 20552 
(202) 905—6590 


On March 21, 1991, Jonathan L. Fiechter was interviewed by 
Carolyn R. Ryals, Assistant Inspector General for Investigations 
(AIGI) , Office of Inspector General (OIG) , Federal Deposit 
Insurance Corporation (FDIC) ; and Francis W. Curran, Regional 
Inspector General for Investigations (RIGI) , OIG, Department of 
Treasury (DOT) . Fiechter provided the following information 
regarding a telephone conversation on December 20, 1990, between 
Alfred J.T. Byrne, General Counsel, FDIC, and Timothy Ryan, 
Director, Office of Thrift Supervision (OTS) • 

Fiechter stated that sometime during December 1990, probably at 
the end of a week, Ryan walked into his office and appeared to be 
upset. According to Fiechter, Ryan said that he had just 
completed a telephone conversation with Byrne, during which Byrne 
attempted to discuss Ryan's upcoming decision regarding the Neil 
Bush/Silverado matter. Fiechter said that he believed that the 
telephone call occurred at approximately the same time that the 
ots administrative law judge had made his recommendation to Ryan 
regarding Neil Bush/Silverado. According to Fiechter, Ryan 
stated that he' initially was confused as- to where Byrne was going 
with his conversation. Fiechter stated Ryan was told that Byrne 
knew a way in which Ryan could defer from making a decision on 
the recommendation. Fiechter said that Ryan thought Byrne's 
telephone call was "pretty dumb". 


Date Inte: 


03/21/9) 


By: F. Curran, RIGI, OIG 

Also Present: C. Ryals, 
AIGI, OIG, FDIC. 


Time: 2:00PM Place: Wash. D.C. 

Dictated: 04/02/91 

Case Number: I-NE-91-002 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to know basis. 
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Fiechter tgiift «aid that Ryan was vary upsat about tha Byma'i 
telephono eonvarsation with him regarding tha Bush/Silverado 
matter, and he wanted to tall someone about Byrne's telephone 
call rather then keeping it to himself. Fiechter believed that 
Ryan's meeting with him (Fiechter) immediately following his 
telephone conversation with Byrne, was an attempt by Ryan to 
"fess up to the call." Fiechter believed that Ryan used him as 
an objective party to discuss Byrne's telephone conversation 
regarding the sensitive Bush/Silverado matter. 

Fiechter stated that Ryan left his office, and drove to the 
airport to catch a flight. Fiechter said however that Ryan 
called him from the phone in the automobile he was taking to the 
airport. According to Fiechter, Ryan had asked to have Harris 
Weinstein, Chief Counsel, FDIC, present during this telephone 
call. Ryan again discussed the telephone conversation which he 
had earlier that day with Byrne, during which Byrne suggested he 
had a way for Ryan to bypass making a decision on the 
administrative law judge's recommendation. Fiechter stated that 
he is unable to recall exactly what that way was. 

f * 

Ryan told Fiechter that he asked Byrne whose idea it was to calX 
him, and Byrne said that it was his. According to Fiechter, Ryan 
stated that Byrne denied it was cl Boyden Gray, Counsel to the > 
President, who requested him (Byrne) to call Ryan. Fiechter said 
that Ryan however believed the suggestion was initiated by Gray 
even though Byrne said that it was not Gray. Fiechter said that 
Ryan then asked Weinstein and him what they thought should be 
done as a result of Byrne's telephone conversation with Ryan. 
Fiechter stated that they all believed that it was more dangerous 
not to do anything. Fiechter said they were all confused as to 
why Byrne was making the call to Ryan. Fiechter said that he and 
Ryan speculated that Byrne was. Jurying .to help the White. House. 
Fiechter said that iX was Ryan notion that ByrjMuJ/ae-. trying tq 
influence the process. 

Fiechter stated that they did not get into a discussion of the 
details and merits of Byrne's suggestion during their telephone 
conversation with Ryan. According to Fiechter, Ryan said that 
Byrne was not. sufficiently in tune with the sensitivity of his 
(Ryan's) situation. Ryan again told Fiechter that he thought 
that his conversation with Byrne regarding the Bush/Silverado 
matter was clearly inappropriate. Fiechter estimated that their 
telephone conversation with Ryan lasted no longer than ten 
minutes, possible less. 

Fiechter stated that during Ryan's telephone conversation with 
him and Weinstein, Ryan was trying to decide what should be done 
next. Fiechter said that they decided that there were four 
alternatives: (a) Refer the matter to the Chairman Seidman; (b) 
refer it to the Justice Department for investigation; (c) refer 
the Byrne's telephone call to the DOT OIG; (d) other combinations 
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of the three* Fiechter said that Ryan talked through the various* 
options with than* Given the concern over the conversation, Ryan 
believed that it was not a good idea to let a sleeping dog lie, 
but may be take some kind of action. Ryan told Fiechter that he 
was going to' sleep on it and would talk to them about it later. 
Fiechter stated that nothing else was discussed during Byrne’s 
conversation with Ryan, to include no discussion of the tenure 
issue. 

Fiechter stated that he and Ryan speculated as to why Byrne would 
make such a telephone call to Ryan regarding the Bush/Silverado 
matter, and they believed that Byrne was merely attempting to be 
helpful to the White House. However, according to Fiechter, Ryan 
stated that the people at the White House would consider a* 
telephone conversation dealing with Neil Bush/Silverado to be 
improper. Fiechter stated that he is sure that Ryan has avoided 
any communication with the White House regarding the 
Bush/Silverado matter. 

Fiechter said that during a subsequent meeting with Ryan they 
revisited the* same options in order to decide the appropriate 
action to take. Included in their discussion , according to 
Fiechter, was again a referral to. the FDIC for their information, 
since Byrne was an FDIC employee. Fiechter stated that it was 
finally decided that the DOT OIG should be notified of the 
telephone conversation as well as to contact Chairman Seidman. 
Fiechter stated that his and Ryan's last involvement was the 
referrals of the matter to FDIC and the OIG. 

Fiechter said that the only other discussion he has had with Ryan 
regarding Byrne’s telephone conversation was a thirty second 
meeting which occurred sometime following the referral to the 
above mentioned partiea r . : : .At Jthat . timg , according to Fiechter, 

Ryan again said thatr the telephone conversation regarding the 
bush/Silverado matter was a dumb and stupid move by Byrne. 

Fiechter stated that he was confident that Ryan has not raised 
the matter of Byrne's telephone call with Gray. 

Fiechter stated that he was not aware of any personal problems 
between Ryan and Byrne, and in fact Fiechter said that it was hi 
impression*. that they get along considerably better than most. 
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DEPARTMENT OP TREASURY 
OFFICE OF INSPECTOR GENERAL 
OFFICE OF INVESTIGATIONS 


APRIL S. 1»1 

Data of Transcription 


(44 'ZC-' 

Building Management 
Administrative itrrioM Division 
office of Thrift Supervision (OT8) 

1700 0 Street, M.W. 

Washington, D.c. 20552 
(202) 900-6234 

/ (f , 7C N 

On April 5, 1991, Jvas telephonically contacted 

in order to obtain a transcript or ail outgoing telephone c&lls for 
the month of December 1990, made from the number (202)f‘^ 
located at OTS. ’ ^ t ~ stated- that OTS does not track local 

calls made from the telephones at OTS, Washington, D.C*, and 
therefore is unable to provided such a transcript* Nothing further 
was requested at that time* 


3 . 


Section 



Date Xnterviev^ds. 04/05/91 primes 4:15PM Places Wash. D.C. 

By* F. Curran, Rid, OIG Dictated* 04/0S/91 

Also Presents None Case Muabert I-NE-91-002 


No portion of this report nay be reproduced without the written 
authorisation of the Inspector General or his designee. This 
report is nade available only on a need to know basis. 
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DBFARTXEET 07 TREASURY 
077ZCB OF XE8F8CT0R GENERAL 
OFFICE OF XHVE8TX0ATX0V8 


ziteaa Hju mi 

Date of Transcription 


Hoyls L. Robinson 

Executive Secretary and Ethics Officer 
Federal Deposit Insurance Corporation (FDIC) 
550 Seventeenth Street, N.W. 
Washington, D.C. 20429 
(202) 898-3813 

Katherine L. Corigliano 
Assistant Executive Secretary for Ethics 
FDIC 

Washington, D.C. 20429 
(202) 898-7272 


On February 11 f 1991, Hoyle L. Robinson and Katherine L. Corigliano 
met with Francis w. Curran, Regional Inspector General for 
Investigations, Office of Inspector General (OIG) , Department of 
Treasury? and Carolyn R. Ryals, Assistant Inspector General for 
Investigations, FDIC, regarding the investigation of Alfred J. T.. 
Jones, General Counsel, FDIC. Robinson and Corigliano were briefed 
as to the result of the investigation. In addition, they were 
advised of the areas in the investigation where there are 
discrepancies in the testimonies between Byrne and various other 
witnesses. 

It was further _€^.Jaijied ^ to. Robinson and Corigliano. that, if the 
U.S. Attorney's Office' for the Judicial District for the District 
of Columbia declines on prosecution, then it is anticipated that 
L. William Seidman, Chairman, FDIC will receive the final Report 
of Investigation with a recommendation to take appropriate 
administrative action against Byrne for violating FDIC, Part 336- 
-Employee Responsibilities, Subpart B, Para. 336.7, Sections (a) 
and (f), General Rules (12 CFR Ch. II (1-1-90)). Robinson and 


Date Interviewed: 02/11/91 Time: 10:00 a.m. Place: Wash. DC 

By: F. CurrSi, ^IGI, OIG Dictated: 02/11/91 

Also Present: C. Ryals, Case Number: I-NE-91-002 

AIGI, OIG, FDIC 


No portion of this report may be reproduced without the written 
authorization of the Inspector General or his designee. This 
report is made available only on a need to know basis. 
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Coriglianot stated that they believed that tha recommendation was 
not inappropriate in light of the results of the investigation as 
they know them.' 

By way of information, Hoyle stated that on Saturday, January 5, 
1991, between 8:00 and 9:00 p.m., he received a telephone call at 
his residence from Byrne asking him if he had ten or fifteen 
minutes to discuss an important matter. Robinson told Byrne that 
he was entertaining fifteen to twenty guests currently, and 
therefore was not in a position to speak with him at that time. 
Robinson recommended that they meet following the 1:00 p.m. Board 
of Directors meeting the next day, Sunday, January 6, 1991. 
Robinson said that he in fact met with Byrne in his (Byrne's) 
office and discussed the facts and circumstances surrounding 
Byrne's conversations with C. Boyden Gray, Special Counsel to the 
President, and Ryan. Robinson said that this meeting lasted 
approximately ten minutes and is consistent with the information 
found in Byrne's affidavit executed on January 29, 1991. 

Additionally, Robinson stated that to the best of his knowledge 
Byrne does not. maintain any financial relationship with his former 
law firm. 

Robinson stated that Byrne provided a statement in which he said 
that he has "walled off" himself from all substantive and 
procedural discussions regarding Silverado. Robinson said that all 
new employees are given instruction especially in the area of 
conflicts of interest. Robinson said that FDIC attorneys are 
instructed when they are hired that they are recused from any 
matters currently ongoing within FDIC, which relates to clients who 
were previously represented by his/her former law firm, especially 
if they were a senior partner in that firm. Jones stated that 
Byrne was a senior partner of the firm which represented Silverado, 
and therefore, he-wi-tl- continue to be recused. 
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or removal from office; 
.Meta actios shall be taken is accord- 
m with applicable lav, executive 
order, and regulation. 

«c» Remedial action, when appropri- 
tie. may include, but la not to, 

divestment of conflicting Interests, 
rhange In aaalgned duties, or disquali- 
fication from a particular assignment 
or a particular matter. 

<d> Unless an employee or special 
(ovemment employee requests renew, 
pursuant to 1 3364, of an order of re- 
medial action, such order of remedial 
triton, other than disqualification, 
»nail take effect 30 days after receipt 
of notice thereof, and disqualification 
vhail take effect Immediately. Any 
order of remedial action renewed and 
approved pursuant to 1336.6 shall 
take effect immediately upon receipt 
of notice of the determination of the 
Chairman or his or her designee. 


%m . 6 Review of remedial actioas. 

When remedial action Is ordered 
pursuant to 1 3364. the affected em- 
ployee or special government employ- 
.e may request ths Chairman to 
review such order. Any request for 
review shall be made in writing, within 
20 days of receipt of notice of the 
order, and shall contain a statement of 
reasons for such request. The Chair- 
man. or his or her designee, will 
promptly review the matter and will 
provide written notice of his or her de- 
termination to the employee, which 
determination shall be final. 


Subperf •— CtfiM end Other Con- 
duct and Responsibilities of Em- 
pleyeoe 


FD1C employees are expected to 
maintain nn«mntiy high standards of 
honesty, integrity. Impartiality, and 
conduct and to avoid misconduct and 
conflicts of interest, or the appearance 
•>f conflicts of interest. No employee 
'hail engage In any action, whether or 
*'-oi specifically prohibited by this 
bait, which might result in. or create 
the appearance of: 

<a> Using publie office for private 
tain: 


/ 


Sat* 



impartiality; 

(e) Making an FDIC decision outride 
official or 

J it) Adversely affecting the public 1 * 


confid e nce in the Integrity of the 

FDICL- • . . v.: 


• 3S6J Gift*. 


(a) Except at provided In paragraph 
(b) of this section, no employee may 
solicit or acoept, for himself or heraelf 
or for another pe r son, directly or indi- 
rectly. any gift, gratuity, favor, enter- 
tainment. loan, or other «# wiw. 
«tur nta. iKiGESn *2: 

(1) Baa or seeks contractual or other 
business or financial relatianahlpa 
with th FDIC; , 

(2) Is or may be regulated or exact* 
tried by the FDIC; or 

(3) Baa Interests that may be sub- 
stantially affected by the performance 
or nonperformance of the employee's 
official duties. 

(b) The prohibitions of paragraph 
(a) of this section do not apply: 

(1) To the solicitation or acceptance 
of anything of monetary value from a 
friend, parent, spouse, child, or other 
close relative where it la clear from the 
circumstances that per s on al or family 
r>i>tinn«hip « rather th> businem 
of the persona c o ncer ned are the moti- 
vating factors; 

(2) To the acceptance of 

advertising or promotional material 
such as pens, pencils, notepads, calen- 
dars, and qther Items. ofnanhak- 
vslue; ' •* v 

(3) Except as otherwise provided In 
1336.16, to the acceptance of loans 
from banks or other financial Institu- 
tions on the customary terms and con- 
ditions offered to the general public; 

(4) To the acceptance of food, re- 
freshments, and accompanying enter- 
tainment of wnmtn«i value on infre- 
quent occasions In the ordinary course 
of a conference, meeting, or other 
function at which an employee la 
properly in attendance In his or her 
official capacity; and 
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• The Washington Post 


Unctions Urged Against 
Neil Bush for S&L Role 


NEIL BUSH. Prom A1 


diet of interest charges. Ryan has four 

months to make his decision. 

Bush is the only one of Silverado's 
outside directors to face the threat of 
regulatory sanctions, although all the 
directors are defendants in a $200 mil- 
lion avil suit filed by the Federal De- 
posit Insurance Corp. Silverado, locat- 
ed in Denver, collapsed in 1983 and is 
expected to cost taxpayers about $1 
billion. 

Bush’s attorney, James E. Nesland, 
called the ruling “ridiculous” and said 
he would appeal any OTS order 
against Bush to the 10th Circuit Court 
of Appeals. The judge is wrong and so 
is OTS," said Nesland. "I’m confident 
-that real judges in a real court will de- 
. cide it on the merits. • 

“Administrative judges routinely 
Jadopt the positions of the admmistra- 
'tive agencies over which . they pre- • 
fside. / The judge simply adopted 
fthe OTS position,” said Nesland. 

J Administrative bw judges like Da- 
'vidson rule on administrative cases 
within federal agencies and dd not pre-?v 
side over civil or jatninal trialsL \ ^ ;>• l 

OTS’s- case agamstBusfi centered 
‘-on two issues: Should Bush have voted 
‘on loans to BiD L Walters, an investor 
in his oil and gis company, JNB 
"ration Coi And di* Busludieoloet^ 
."enough information about his ties' to 
'developer Kenneth M. Good when he 
^sought a $900,000 line of credit from 
'•Silverado on Good’s behalf and when . . 
.Good sought forgiveness for his loans? 

Bush contended that he could voce 
on loans to Walters because he stood 
to gain “no financial benefit, no benefit 


period, from any transaction' involving 
the developer. But Bush said that if his 
brother had tried to borrow money 
from Silverado, "I would probably have 
bent over backwards to abstain, to 
stay away from voting." 

Davidson said Bush’s position was 
contradictory, because in both cases 
he "would not have directly benefited 
from the transaction. ... His testimo- 
ny reveals either an unwillingness or 
an inability to understand the underly- 
ing purposes of the conflict of interest 
policy.' 

Bush said he avoided any conflict of 
interest with Good, also a major inves- 
tor in his oQ firm, by disclosing to Sil- 
verado that he was m business with 
Good and abstaining from voting on 
any transactions involving Good. 

But Davidson said Bush did not 
make it dear to Silverado’s board that « 
his own company would benefit when y 
be sought,* $ 900,000 foe d credit for' 
Good. Good needed the line of credit 
in order to bid with Bush in a joint ven- 
ture seeking Argentine oil and gas 
projects. 

Davidson also said .that Bush should 
have informed Silverado that Good had 
pledged to invat $5 nnl&on m his firm 
at the flftnrtfihb (fiat Good was asking 
SdCT dtyto. gtoftt &j&eral fat $8 ■ 

Both tfaHerTand Good, said David- 
son, “ re pres ented important sources of 
financial backing and credit” for Bush's 
businesses. "What (Bush) is apparently 
unwilling to accept s the fact that fail- 
ure to disclose significant conflicts of 
interest constitute unsafe and unsound 
practices [that) . . . place the financial 



NEIL BUSH 

. . . actions said to put SAL at risk 

institution in a position of potential ab- 
normal risk of loss." 

Davidson recommended that the 
OTS order that if Bush ever again be- 
comes a bank or' thrift director, he 
must disclose aH - business ties with 
borrowers, get"idno£fcom a lawyer 
on his duties, and terrain from voting 
on matters in w+ochTjfc’or his family 
members have an interest 
The FDIC suit against Bush and 12 
other former Silverado' directors , at- 
torneys and executives alleges that 
they drove the thrift into insolvency by 
authorizing excessive payments to 
managers and approving risky transac- 
;hornr — - T ..— 

hi another SAfc case yesterday, the 
OTS asked a federal court to issue a 
avil contempt order against David L 
Paul, former chief executive of the 
failed CenTrust Bank of Miami, for 
failing to comply with a “cease and de- 
sist" order. Paul has failed, to produce 
an accounting of his assets and failed 
to post a portion of them as security. 


Fed Cuts Discount Rate to 6.5 Percent 
In Effort to Stop Economy’s Slide 6 4 1 


ECONOMY, From A1 


estate purchases and encouraging 
buyers to enter the market. 

At the White House, presidential 
spokesman Marlin Fitzwater wel- 


CONSUMER PRICES 


PERCENT CHANGE IN PRICE OF 
G0O0S FOR URBAN CONSUMERS 




trying to move ahead more aggres- 
sively than before. They have come 
to the conclusion that the economy 
is weaker than they have thought." 

red sources said analysts should 


req sources saia analysis snouiu . ■, _ ■ 
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hattan of NewJ 
of Los Angie 
mg company M 
MNC Fir ‘ 
battered by I 
and a slumping^ ^ 
Banking analriiS 
plauded Citkarp^Tst* 
that the compaipriw 
even more to wei&k 
economic downtuHE* 

"We view this'as a 
that is necessary to de 
banking problems," 
Crowley assistant d 
search at Keefe, Bruy 
Inc., a New York-base 
ties firm. "We’ve bee 
them to take dramatic 
Several banking sp 
they were surpri sed -b > 
ticorp added to its res 
ering its Large' pooiof k 
payments are beftnw^ 
likelihood, the ualy& 
will need to set aside'ir 
cover bad loans in the’ 
and abroad. < 
“Citicorp’s problems^ 
mountable, but theyK 
solved yet," -said Marif7 
aging director and bank 
Bear Steams & Co -a 1 
«unlies firm. “Reserves 
asfwso 11 the lowest of an 
so they still need res 
there's no reason to belt 
performing loans have 
pert said, referring to L 
not earning interest. 

Citicorp said the cost 
gram would result in ar 
of $800 million. It said t 
the projected job'cutsT 
been made in 1990, and 
ing 4,400 jobs wfil be 
over the next two year 
in every 1 1 jobs will be < 
A Citicorp spokesma. 
disclose specifically wtw 
cuts would occur. While 
- bly would be spread *thr 
> bank's operations,. he 
would be more likely -to 
mercial operations than 
ny’s profitable consume 
The company employed 
pie in more than 40 state 
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the part rath and a hall could help 
tkm tfat deefiat in real estate values 
tbs coat cl financing real 
S«« ECONOMY, A18,CoLl 

~m US trad* deficit for October it 

1988. PbgtDi 


acted id : 

pressu r e from Wal Street mt 
reguhtocs. to trim costa and 
recognise the need to set asida 
more money to cover bad 
loans. Similar steps have been 
See CITICORP, A18, Col 4 

peember 


Law Judge Urges Censure 
Of Neil Bush for S&L Role 

‘Significant’ Conflicts of Interest Are Cited 


ptive warrant from Mississippi 

Ivers Case 

fNAACP Official 

ed in a freshly built dam 44 
, after the three were shot, 
their deaths were the subject 
the 1988 film “Mississippi 
ling.” 

ew in Jackson other than the 
ecutors expected a conviction 
he Evers case. ‘At Beckwith’s 
trial, the. prosecutor asked 
jpective jurors flat-out: “Do 
believe it is a crime to kill a 
er?" The judge was an admit- 
segregationist. Blacks who 
aded the first trial expressed 
)rise when he allowed them to 
the courthouse restroom. 
See EVERS. A 6, CoL l 


By Susan Schmidt 
and Sharon LaFraniere 

‘“11H f i Pwt SOB W run 

An administrative law judge said 
yesterday that President Bush’s son 
Neil had engaged in “significant* 
conflicts of interest while serving as 
a director of the now-defunct Silver- 
ado Savings and Loan and recom- 
mended that bank regulators cen- 
sure him. . # • 

Bush’s failure to fully disclose his 
business relationships with two large 
Silverado borrowers put the institu- 
tion at “abnormal risk,* said Judge 
Daniel J. Davidson. 

Davidson rejected Bush's argu- 
ment that he had no financial inter- 
est in loans to one of his partners 
and that he adequately disclosed 
how he would benefit from Silvera- 
do’s transactions with another part- 
ner. 

Davidson recommended that fed- 
eral bank regulators issue a “cease 
and desist" order against Bush, re- 


quiring him to avoid any conflict of 
interest if he ever again becomes 
the director of a bank or thrift. 

The proceedings against Bush are 
the most celebrated of dozens of ac- 
tions regulators have brought 
against thrift directors since the sav- 
ings and loan crisis began. A “cease 
.and desist* order is the regulators’ 
mildest sanction; many directors, in- 
cluding Silverado’s top officers, have 
been banned from the banking indus- 
try altogether. 

The existence of less than fully 
disclosed conflicts has the effect of 
eroding the confidence of the public 
and depositors in the financial sound- 
ness of the institutions. Absent such 
confidence, no financial institution 
can long survive," concluded David- 
son. 

Davidson’s recommendation goes 
to Timothy Ryan, director of the Of- 
fice of Thrift Supervision (OTS), the 
same agency that brought the con- 
See NEIL “BUSH. A18, CoL 1 
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dy in a State of Chaos’ 

uties’ Protests, Appeals to People for Peace 


Actually," Gorbachev replied, 
:i going around in circles." 
vs other reporters and legislators 
ved in, he grew more serious. 
)nce the cameras from “Vre- 
a." the state-run television news 
gram, started up, Gorbachev put 
ny aside. 

tot after such a typical morning, 
imual^nogien^ of frustration 


Gorbachev had been taking a 
beating for hours. 

The Moldavian delegates, furious 
with Moscow’s inability to resolve 
their ethnic crisis, had stormed out 
of the hall and headed for Kishinev, 
the Moldavian capital. 

Russian President Boris Yeltsin 
said “no way" would his republic 
f<&4, 



Washington Alive 
In Baseball Bid 

The National League yes- 
terday selected a Washington 
group headed by devi 
John Akridge amon* 

. finalists- for. t hr 
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- .- - -I- l:to 4» d «* n« . : Judfi Davtdaon •'« 


Continued From First Business Pag* -l said that Mr. Bush violated Silvern- »jni 

— : . do’s tatemal potictes as well as Gov- 

•■• . : •• ; • • : • eminent cmilia-of-intcrest stand- ~-Z 

• Silverado director from 13SS to . ardf by failing to fully tH irh nt r hii 
• 19M -! "-■' “f. ' - business dealings with the mea ~V 

£ "Judge Davidson said in his recon*-'- . The Judge said these lapses, which ' 
mendation: "What respondent is ap- amounted to "unsafe or unsound *£ 
parentiy unwilling to accept is the piactices," occurred when Mr. Bush, - Sj 
tsa that failure to dlsdoee signifl- without disclosing his dealings to the ’• 
cam conflicts of interest co n stitu te other directors, voted to approve 
unsafe and unsound practices which more than 1100 million in loans to Mr. *2 
are contrary to tenerally accepted .Walters and recommended a 1900,000 
standards of prudent operation and line of credit for a venture between "* 
place the financial Institution in a his company and Mr. Good. Im- 

position of potential aboormal risk of - Judge Davidson also cited Mr. * : ‘£ 
lose. r .» i ; “ . ;•* Bush’s failure to notify fellow direc- • 

tors that Mr. Good was contemplat- £r* 
lng a $3 million investment in his r £ 
Denver oil exploration company . -r 
when Silverado allowed Mr. Good to - rZ 
reduce his debt to the savings institu- * *" 
tion by SS.3 million because he was - , 
approaching Insolvency. 


"In addition to depriving the board 
of all facts which may have a bearing 
on the ultimate decision vis-4-vis any 
given transaction, the existence of 
1*9$ than fully disclosed conflicts h«« 
the effect of eroding the confidence of 
the public and depositors In the finan- 
cial soundness of the institution.” the 
Judge continued. "Absent such confi- 
dence, no financial institution can 
long survive.” 

Mr. Bush and Silverado’s other di- 
rectors face a $200 million Lawsuit 
filed by the Federal Deposit Insur- 
ance Corporation. The case Is ex- 
pected to be tried next fall . ; 2v ' w - . 
•£L*st summer,' Mr. v Bush began a .* 
; public relations campaign, as well as * 
a^hard-fought jegsl defense that cul-J 


U.S. Petroleum Data 

In mdtona o< barrels except refinery u* 2 j*yi 


7 2 


f as 72 

' U U 14 

' 224.i 221 .7 228.5 
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Cn*J* ctocka 341 J 332.1 347 J 
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September. He Insisted that his busi- 
ness dealings with the borrowers. Bill 
L Walters and Kenneth M. Good, ad- 
hered to the highest legal and ethical 
standards. 

Mr. Bush contended that in cities 
like Denver, everybody did business 
with everybody else. "Everybody 
knows everybody,” he said in an in- 
terview then. - • - -n 


REMEMBER THE NEEDIESTI 
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(Life HJasIjingtoit times 


Neil Bush defiant 
in brief to OTS 


the associated press 
President Bush's son Neil has ac- 
cused federal thrift regulators of 
having a “Big Brother mentality" 
unsupported by law in their conflict- 
of-interest case against him 

In a legal brief, Ned Bush' dis- 
puted the Office of Thrift Supervi- 
sion's recent statement that he 
should demonstrate that he under- 
stands conflict-of-interest con- 
straints before being allowed to ac- 
cept another position with a savings 
institution. 

The brief was submitted Sunday 
to OTS Director Timothy Ryan and 
released yesterday 
The OTS said early this month 
that Mr. Bush showed “evidence of 
personal dishonesty" by failing to 
fully disclose his business ties when 
he was a director of the collapsed 
Silverado Banking, Savings and 
Loan Association of Denver. Sil- 
verados failure in December 1988 is 
expected to cost taxpayers SI billion. 

The OTS regulators agreed with 
most of the restrictions that Admin- 
istrative Law Judge Daniel J. David- 
son recommended last month for 
Mr. Bush. But they proposed slightly 
stricter conditions. 

For example. Judge Davidson 
. . L saidjJMx Bust should be required to 


get advice from a lawyer on poten- 
tial conflicts of interest if he takes 
another position with a bank or sav- 
ings and loan. 

But the OTS lawyers said Mr 
Bush should not be allowed to accept 
~a posiogn-unless he has demon- 
strated to federal regulators that he 
can recognize the existence of ac- 
tual and potential conflicts of inter- 
est. Mr. Bush, 36, could demonstrate 
such an understanding by his con- 
duct or by completing relevant “for- 
mal education," probably consisting 
of courses in business ethics, the 
regulators said. 1 

Mr. Bush called that requirement 
“vague and meaningless" in his new 
brief. He continues to insist he com- 
mitted no wrongs. 

The condition would subject Mr. 
Bush to the "unprecedented pros- 
pect of having to satisfy OTS or 
other agencies by some kind of 
schooling or testing that he can rec- 
ognize vUiat the agency m 2 y believe 
is a conflict of interest," the brief 
says. “That kind of Big Brother* 
mentality is not supported by any 
law, and the (OTS) staff cites none." 

Mr. Bush’s brief also contends 
that Judge Davidson’s conclusions 
"do not remotely support" the OTS 



Neil Bush 


Judge Davidson “nowhere found 
that Bush's actions involved per- 
sonal dishonesty’ or ‘a willful and 
continuing disregard for the safety 
or soundness' of Silverado," the brief 
says. “Nor is (the OTS] entitled to 
even assert its position since it never 
charged, never proved, and never 
proposed such findings." 

The OTS* actions in the case have 
not been "restrained by laws, proce- 
dures. rules or notions of fair play 
and due process," the brief edds. 

OTS Director Ryan will review 
Judge Davidson s recommendations 
and is expected to make a final de- 
cision in the coming weeks. 
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HEAVY-HITTER by Miriam Rozert 


TfieBiggest Qient 
In The Country 


May 22 prompted grumbling among 
>oma Washington lawverv. With m> 
(tMk regulatory cxpcncwe and »i 
puMc pol«-y background. Bvrne had 
worn perhaps tbr higheit-proifile gen- 
eral cn«ri job m a regulatory 
ayenry. He wtodd im comm* the 
powerful iptfoi from which the FDIC 
projects roughly $624 million in at*- 
vtde counsel fees will Dow w I99». 

■'He's aa unknown enmmoduy up 
here | on Capitol Hill|.” says a staffer 
on the Home Cov« mnvn Operations 
committee. An FDIC deputy general 
counsel and a general counsel at an- 
other ag en cy u« that they heard 
'peculation that Byrne pot the jub hr- 
came he »u Scidman a Georgetown 
neighbor— an incorrect assumption 


l 


i 


j 

i 


By me t qualifications were ques- 
noned. 

Arguably no one is qualified for the 
FDIC job. As the nation s SAL bailout 
bill digs more deeply into taxpayers 
pocket*, the FDICs legal department 
budget (which includes outside coun- 
sel fees) will more than double to 
S809 8 million in 1991. nuking it the 
agency's single largest expense. The 
department s caseload has already- 
surpassed 100.000. These days Seid- 
man refers to bis agency as a "nccca 
for lawyers.” 

As general counsel for the world's 
largest consumer of legal services 
Byrne will make policy and manage- 
ment decision* that will affect the hot- 
n>m lines of hundreds of Amu. To fv 
successful. FDIC obserum and in- 
siders say. he will have to Overhaul ihe 
FDIC* outside counsel practices, 
completely retool ihe legal deport- 



Responsible for over 100,000 cases and 
$624 million in outside counsel fees this 
year, FDIC general counsel Alfred 
Byrne manages a meccafor lawyers. 


W hen ihe Federal Dcposn Insur- 
ance Corporation started look- 
ing for a new general counsel 
Iasi February, a parade of well- 
qualified bank regulatory lawyers 
applied lor ihe job that would allow 
them preside over ihe nation * big- 
gest legal bonanza e*er— the SAL 
cleanup From ihe lists of interested 
lawyers presided by board members 
and former general counsel. FDIC 
chairman L William Setdman had 
lulled several impressive resumes, 
including those of Mark Weiss, a 
partner ji Washington. D.C s Coving- 
ion A Burling, and Mary Ann Gadzt- 
ala. an assistant general counsel at the 
Treasury. 

The vita of Alfred Byrne arrived 
through a different route. A partner 
and corporate securities specialist inr 
ihe D C. office of Philadelphia's 390- 
lawyer Dcchen Price A Rhoads. 


Byrne learned of the tob in January 
i rum Arthur New bold. a Dec hen 
Price litigation partner Newbold 
piqued Byrne s interest, then fired off 
a lener recommending his panner to 
his Turner prep schoiN classmate and 
Harvard University roommate. White 
House counsel C Boy den Gray. 

The networking succeeded. Byrne 
quickly became “the White House 


candidate” for the jtto. according to 
FDIC chairman Sc id man. And though 
Sc id man and ihe president's advisers 
disagree on many things, they agreed 
on Byrne. Seidman. a Harvard-trained 
lawyer, says he was impressed with 
Byrnes in- house management expe- 
rience at an insurance company and 
with his take-charge demeanor 

But news of Byrne's appointment on 
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iu in haw tuff of lawyer! » I J00 
by the end of 1991 —hiring as ■ rare of L 
56 au oracya ■ month. At tm mm I 
time he mm tlw help ttewtop tegrf 

■ MCMini 


the thrift emit. 

He mufl accomplWl tH of *!§■■»• 


chirk tank. Eager 10 find tapef 
and to deflect blame, member* of 
Congress will grant Byrne nekhar 
lime nor forgiveness. 

All in all. it's a formidable chal- 
lenge for a man whoae Washington 
experience total* II months. As Byrne 
says. “I couldn't have arrived at a 
better or worse lime." 


TYPE-A. AND HE 
LETS YOU KNOW IT 
Since taking office on June 4. Byrne. 
47. has consistently taken unconven- 
tional steps that— given the conserva- 
tive nature of the regulatory world 
—seem, like showmanship. He hired 
one of the country s most prestigious 
and expensive law firms. New York's 
326-lawyer Cravath. Swaire A 
Moore, in a bold attempt to recover 
SAL junk bond losses from bankrupt 
Drcxcl Burnham Lambert Croup. Inc.. 
and us subsidiaries. He retained two 
top legal consulting firms. Hilde- 
b nindi. Inc., and Allman Weil Pensa. 
to study the agency's outdated com- 
puter system and its hiring practices, 
respectively. He even invited ten 
general counsel from the nation's 
largest corporations tn a bull session 
on management issues. 

"It s not that his ideas are ulti- 
iruiely wrong.” says 1 general coun- 
sel at another regulatory agency, who 
concedes he has been offended by 
Byrne's brashness, "but il l the way 
he handles things.” 

FDIC suffers, however, appear will- 
ing to wan and see whether Byrne's 
flashy moves pan out To his credit, 
they say. he has esublished himself as 
an industrious, inventive leader in the 
face of extreme pressure. Given the 
depth of regulatory experience at the 
agency, current and former agency 
officials agree that Byrne's aptitude 
for management ts much more signif- 
icant than hi* knowledge of the Fi- 
nancial Institution Reform. Recovery 
and Enforcement Act of 1919, the 
SAL cleanup legislation. 

If rullcd-up shirtsleeves and sheer 
diligence were the main indices of 
success, the forecast for the new gen- 
eral counsel would be bright. Though 
bis Georgetown home and Merce- 
des have prompted some comments 
among hi* staff. Byrne has impressed 
bis FDIC colleague* as a hard worker. 
He arrive* every morning at 7:30 a.m. 
anj often remains there for 12 ho ur s, 
rarely letting things sit on his desk for 
more than a day. according to his 
Jcputics At regular Monday morning 
meetings in which his five deputies 
gise progress repons, he generally 
Ones not accept excuses lor detajis 
graciously, two deputies say. 

Byrnes handsome. all-American 

■ mage is marred only by his chain- 
smoking— a habit that, like his no-small- 
talk manner and determined gait, re- 
flcsts his driven nature. "Byrne is a 
type- A personality, and he'll let you 
know it." says one deputy general 
counsel. Indeed. Byrne all- 100 - 
proudly recounts how. during a recent 
trip to Palm Beach. Florida, he sat 
beside the pool reading an early draft 

■ •! a foe- volume opus on hi* agency’s 




policies for luring outside 


White te London Byrne helped de- 


dal with outsiders. Asked about the 
difficult issues teeing the ajency as it 
tries to overhaul ns outsid e counaci 
sn en gs m e ets . he responds. “I prefer 
lb aiU them challenges rather thna 
probl ems .” Yet one of Byrne's depo- 


Inc. sad McmU Lynch A Co. tec. 

Two yews Inter Byrne urns ready to 
return to die United Soma. He mured 
to Dedterfi Washington office in Jnee 
1989 and soon began letting his part- 
ners know that he was interested in a 


ties believes this noncom m ittal public 
spoking style may actually be an as- 
set: “I think he can go on forever 
without laying anything. But it 
doesn't mean he dorsal know whet 
he's thinking.” 

When speaking to top brass at the 
agency Byrne is overtly solicitous. He 
says, “Yes. sir,” to FDIC board 


public policy position— a well-proven 
career booster for a corporate lawyer 
seeking 10 settle in the CapitoL 
Byrne's general counsel job pays 
$120,000 a year, signiftcamiy less than 
the average Dechert Price drew of 
S3 33.000. according to the 1990 “Am 
Law 100.” Classified as “a schedule- 
C appoi n t m ent.” the position requires 


the approval or both the White House 


After going out on a political limb 
to have Cravath launch the assault 
against Drexel, Byrne has followed up 
quickly and fastidiously. 


strate his dedication. "We have all 
kinds of show-the-flag meetings 
now. " gripes one of Byrne's deputies. 

, A HOPSCOTCH CAREER 
Byrne's career is more notable for its 
hopscotch pattern than for its logical 
progression toward a top bank regu- 
latory job. The son of the chief finan- 
cial officer of a medium-sued com- 
pany that produced thermostats. 
Byrne grew up in Palos Verdes Es- 
tates. a suburb of Los Angeles, and 
received his BA. and law degree from 
Washington and Lee University in 
Lexington. Virginia. Starting at 
Richmond's 50-lawyer Christian. 
Barton. Epps. Brent A Chappell, he 
moved 10 the city's more prestigious 
450-lawyer Hunton A Williams in 
1971. After seven years of general 
corporate work, he left without mak- 
ing partner. "They had a fair shot at 
me. ' he explains. "In a word. I left 
because of impatience. " 

He landed an in-house job at INA 
Corporation, an Insurance "company 
that has aince b ec om e parrot CIGNA 
Corporation, and within five weeks he 
was promoted to managing attorney, a 
position which made him responsible 
for the activities of 150 lawyers. 

In 1982 Byme moved back into 
private practice, accepting an offer at 
nwenix's 110-lawyer O'Connor. 
Cavanagh. Anderson. W estover. Kill- 
inp worth A Beshesrs. O'Connor 
partner Gerald Jacobs— whom Byme 
would later hire is an FDIC deputy 
general counsel— knew Byme through 
work his firm had done for the insur- 
ance company. O'Connor asked Byme 
to head his firms fledgling live- 
lawyer corporate department. The 
stint was brief. For personal reasons 
Byme returned to Philadelphia and 
accepted a partnership offer from 
Dechert Price, according to Dechert 
Price partner Allan Mostoff. 

After two years in Dechert's Phila- 
delphia headquarters Byme was asked 
to to to the firm's five-lawyer London 
office. Barton Winokur. then-head of 
the firm s international practice, says 
the firm was hoping Byrne's extensive 
experience with securities work would 
bolster Dechen s overseas business 


and the FDIC* five-member board. 
Ostensibly, political party affiliation 
was not an issue, but Byrne's Repub- 
lican credentials certainly did not 
hurt. In 1989. at the request of the 
Republican National Committee, he 
handled legal matters for a fund- 
raising campaign led by singer Dionne 
Warwick on behalf of minority chil- 
dren with AIDS. Pennsylvania's two 



nation. 


HIRING CRAVATH 
Of all the steps Byme has taken since 
he assumed his post, the most reveal- 
ing has been his plan to hire Cravath 
to pursue Drexel. Before Byme came 
to the FDIC. agency officials had 
asked New York s Thachcr Proffitt A 
Wood to represent it in the Dretel 
bankruptcy proceedings and had given 
some thought to claiming m bank- 
ruptcy court that Drexel had compiled 
to plunder the SAL*, ip violation of 
RICO laws. But Byme had. even big-, 
ger plans. 

Byme told Setdman and other 
agency officials that the FDIC would 
have to hire a Wall Street firm with 
experience in high-stakes securities 
litigation if it wanted to pursue a 
RICO claim against Drexel effective- 
ly Seidman says Byme convinced him 
that the agency would have to pay a 
premium for such a firm s services. 
Typically i*«e FDIC a*k* lawyers who 
charge S250-S300 an hour to discount 
their rates by at least 10-20 percent. 
But the partners at the New York 
firms Byme was considering generally 
charge between $350 and $500 an 
hour. 

In late August Byme began inter- 
viewing partners at high-profile New 
York firms— including Cravath and 
Davis Polk A Ward well. To attract the 
firms without paying their costly 
hourly fees, he offered them a con- 
tingency arrangement. The talks with 
Davis Polk had not gone very far 
when an irresolvable conflict was 
discovered, according to partner Lew- 
is leaden. Al Cravath. however, star 
litigators David Boies and Thomas 
Barr were intrigued by the high- 


profile, potentially lucrative assign- 
ment. They sought 10 convince their 
partners 10 accept the FDIC case. 

Bui am y of Cnvarii's 66 partner* 
ripen— I con cer ns, according to 
pre sidi ng partner Samuel Butler. 
These par tn ers didn't want the bright , 
klieg lights of congressional hearing 
rooms shame in their directum. 
“They argueJ that we lose cither 
way. recalls ons partner who sup- 
ported the proposal “If we tale the 
case and wa it quickly, they will crit- 
icize us for getting too much money. If 
we don't do that, they’ll criticize u* for 
being too slow.” 

On August 27 Laurie Cohen, a staff 
re por ter at The Wall Street Jnumol. 
wrote about the Cravath proposal. anJ 
congressional representatives stepped 
into the act. Cardiss Collins, a Chi- 
cago Democrat and a member of John 
DingeUs feared subcommittee on 
oversight and investigations, opposed 
the proposed arrangements to "award 
... a potentially multimtllion-dnllar 
contract to one of the country's most 
expensive law firms." Barbara Tim- 
mer. general counsel of the House 
Committee on Banking. Finance end 
Urban Affairs, chided. "I have no 
idea why they are worth twice as 
much as anyone else." 

When Byme took the proposal in 
the FDIC retard in August. Setdman 
and other members questioned the 
amount of money that Cravath might 
earn if it succeeded, according to 
three people who an ended the meet- 
ing. At that point the leading proposal 
on ihe table was a package ot tits- 1 
counted hourly rates and a capped I 
contingency fee based on the arrawim | 
r ec o vered. The board m em bers also I 
questioned Cravath* potential con- ' 
flicu: the firm had represented The 
First Boston Corporation and tv her 
investment banks that used Drexel * 
junk bond financing techniques. 

Against tough Washington odds 
Byrne's plan prevailed He mercamc 
the conflicts issue with the help of 
Yale Law School professor Geoffrey 
Hazard. Jr., who studied the nutter 
and gave hi* blessing. As for Cra- 
vath's fees, the arrangement 
changed: Cravath will receive a dis- 
counted hourly rate and. if it wins, a 
capped premium based on the hours 
billed and tha-amoum recovered. 

Having gone out on a political limb 
10 have Cravath launch the Dre*el as- 
sault. Byme has followed up quickly 
and fastidiously. Cravath* Botes sjvs 
Byme has not only attended each 
weekly conference-call strategy session 
conducted by the Drexel litigation 
team but has also made subsiamoc I 
contributions to the legal arguments 
"He has uteri a proprietary interest, 
says Botes. j 

Filed in New York bankrupts* 1 
court on November 14. the highly 
publicized claim seeks $6 8 billion in 
damages under civil RICO laws. 4 l- . 
ieging that Drexel ' plundered' 41 | 
failed thrift* that arc now under the i 
government * control The FDIC al- | 
leges that Drexel used hririrr* socr 
cion, extortion, fraud, and other tile- j 
gal means to get the SALs to a-e go* 
emmem-msured funds to purcha«c | 
Drexel’* junk bonds— nuny ..f .»hish 
were issued without the proper r c 5 • - | 
(ration. The agency also contends that , 
Drexel engaged in market mjmpu'a 
non through threats and bnors de- 
signed in control prices and inflate the 
value of the junk bond market 

How much money the claim -night 
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You don't have 
to work on Walt 
Street to read 
The Wall Street* 
Journal. Anti yam* 
don't have to - 
practice in 
Washington to 
read LegalTimes. 
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In Dec em be r Cravath Tiled a suit oe 
behalf of Columbia Savings A Loan 
Association i gaunt nine former Drex- 
el officials and more than 100 Drexcl- 
sp onsored investment pennenhipe. 
making charges similar to those al* 
leged in the FDICs bankrupKy claim. 
Once one of Drexd’s largest diems, 
the ailing Columbia is now likely to be 
taken over by the FDIC. which is ex- 
pected to file a related suit against the 
same parties. 

A MANAGEMENT 
NIGHTMARE 

A few days after he started work at the 
FDIC Byme asked for a list of cases 
the agency was hardline. That'* im- 
possible. suffers said. The agency's 
computer tracking system could not 
a information. The de- 


cases. much less analyse their 
effectiveness. The rudimentary 


HBWT-WTTHtr 


sztzfzL'is. 

directed • 

by . „ „ 

counsel Mark Roacn to report an cur- 
‘ ' The 



since ha arrived at the FDIC remain 
u nr esolved. For starters them is the 
p ro p osed $2-3 nulhon cap on the le- 
gal lass any outside firm can rece i ve 
from the agency in a year. Scidmsa 
says that the cap exists and any staff- 
ers who am still 


issue has already been decided.'' But 
Byrne has taken a mom ambiguous 
stand so far. “The chairman clearly 
tccls mom strongly about the rigidity 
of the rule than we do." he says. 

A cate in point it the rec e nt hiring 
of Chicago's 289- lawyer Hopkins A 
Sutter for the high-profile case again* 
the officers and directors of Silverado 
Banking. Savings and Loan Associa- 
tion. a group that includes President 
George Bush's son. Though Byrne 
recused himself from the decision 
because Dec he ft Price repr esen ts one 
of the Silverado dimetors. he says he 
supports giving the work to Hopkins 
A Sutter. The assignment ensures that 
Hopkins A Sutter s feta will exceed 


The hiring of Chicago *s Hopkins & 
Sutter for the high-profile case against 
the officers and directors of Silverado 
ensures that the firm \ sfees will exceed 
the FDIC’s fee cap several times over. 


d it ions astonished Byme. FDIC chair- 
man Sc id man had warned him that tht 
agency’s legal 

agCfnam night! 

cidents like this did he 
“I 

the challenges hem." he lays. 

At the root of the agency’s problem 
was an explosive growth m ns case- 
load. When i he Federal Savings and 
Loan Insurance C o rpo ra tion was ab- 
sorbed by the FDIC. the case numbers 
mom than tripled overnight. Byme 
says the existing computer system had 
beta installed when the agency hand- 
led roughly 13.000 cases si a time, 
compared to the more than 100.000 it 
handles today. Byme has hired Hilde- 
braadi to advise on the computer 
probl em sad has established an in- 
house committee to supervise the 
overhaul of the system. 

Byme alto needs to get a trip on his 
department's procedures for hiring 
outside counsel. More than 1.000 
firms am registered as approved out- 
side counsel, and hundreds more are 
vying to land a spot on the gravy tram 
by demonstrating that they have ex- 
perience doing the kind of work the 


t agency 
and co 


standards as u hires, supervises, and 
pays these firms. Byme once again 


tht cap several times over. In 1919 the 
firm received $10.9 mtllioo from the 
FDIC. according to the agency. Hop- 
kins A Sutter was handling a similar 
work land this year even before the 
firm got the Silverado case. FDIC 
records indicate. 

The cap dilemma resulted largely 
from the 1989 merger of the FDIC and 
the FSUC. a c o ngre s s tonally man- 
dated solution to the SAL crisis. The 
agencies’ annual records of spending 
show that the FSUC maintained close 
relationships with relatively few 
firms, paying 80 percent of its legal 
fees to 19 outside counsel, according 
to a former FSUC lawyer. But the 
FDIC. which at the time managed a 
fraction of the FSUCs caseload. 


never paid an outside firm more then 
$2-3 million a year. 

Deputy general counsel Jack Smith, 
a former FSUC lawyer, still advo- 
cates his old agency’s system. "Why 
should we reverse that pattern?” ha 
asks, pointing out that few private 
corporations spread their work among 
more than a dozen outside firms. In 
contrast. FDIC deputy general coun- 
sel Thomas Rose, a propone n t of the 
cap. believes that distributing all the 
work among a small group of law 
firms makes u impossible to drop an 
outside firm if it becomes necessary to 


do so. Hundreds of firms its* ». 
Mr shaft of tha FDIC pin agree w 
Rom. They have passed tha 



Byrne says he plans to take a sun 
early this year on the cap issue in 


idee. la that tame reps 
he also hopes to deal with a iccos 
major iaaut: Caa the agency comma 
to work with law firms it has deckk 
to sue? The case of Jones. Day. Reas 
A Pogue beat illustrates the prabicr 
The FDIC Tiled a S72 million mi 
practice suit against the U03-lawyc 
Cleveland-based Tim last munch > 
charges related to several partner 
representation of failed Texas thrift 
The firm had been handling matte: 
for the FDIC until the suit was file, 
and it has continued to work on Iran- 
actional matters for financial mum 
nona the FDIC has taken over, a* 


cording to deputy general 
Rosea, who siu on the legal depart 
meat’s conflict commtue. "We’r 


reviewing that [Jones. Day relation 
ship) with a presumption [that th 
work) will be moved." Rosen says. 
Such roofless are i 


Underwood . 
profession! I 
the head o 1 
i (which i 1 
ryer Media 1 
.. ...a-. ' 


the agency steps up ns 
lawyers and takes ovt 
thrifts. "We keep running 
Cecil Ui 


unit. John Beaty, the head o 
the unit, told Legal Times (which 
owned by American Lawyer Media 
UP.) that 30 perc e n t of his unit’s 30' 
pending investigations will result u 
malpractice suits against anomeys. A 
the mom en t. Rosen says, there is m 
formal system for informing tk 
FDICs regional offices about firm- 
dial ha vs becomt targets of investiga 
nona. As a result, the agency it likely 
io end up tuine firms it has hired. 

Chairman Scidman u not panicu 
larly worried about these pocentta 
conflicts. Having faced similar issue 
with accounting firms that arc bcin> 
sued bv the FDIC while continuing i< 
work for ike »p«wy, Scidman says k 
is willing to accept a similar snlunoi 
for lawyers. “We are familiar will 
Chinese walls, and we use them al 
ready." says Scidman. But Byme 
more cautious in ihit respect. "I d. 
have a real problem wuh the m-tion o: 
walls." he says, noting that the court- 
have not considered walls to he . 
particularly good defense again-- 
conflict-of-interest allegations. 

Byme could be criticized for deltb 
eratuig too long on certain maior i> 
sues, such as the conflicts policy m 
the proposed fee cap But given ik 
size and complexity of his mission 
most observers believe u s mo early n 
next judgment on his perfor-ruiKc 
Even a bank regulatory lawyer »h>- 
considers Byme an ambitious man 
on the make" concedes that the gen- 
eral counsel has, made no glaring 
blunders so far. 

To his credit. Byme seems to relish 
the formidable challenges he faces. I 
think I have the best legal joh m tk- 
country." he says. He may be right 
But u sure would be nice if he could 
get a list of all his agent'* - ra*v* 
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PGR IMMEDIATE RELEASE PR-190-90 (9-21-90) 
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The Federal Deposit Insurance C orporat ion today filed a lawsuit seeking 
$200 million in damages against fa r me r officers, directors and lawyers far the 
failed Silverado Banking, Savings and loan Association, Denver, Colorado. 

She FDIC lawsuit allages that the f or mer officers and directors of 
Silverado breached their fiduciary duty and were guilty of gross negligence. 
Sana of the insiders of Silverado also are accused of having been unjustly 
enriched at the institution's expense. The FDIC also named Silverado's outside 
counsel as defendants, seeking damages far their breaches of duty in 
r ep r e s enting the thrift. 

Silverado was closed by the former Federal Hone loan Bank Board on Dacprahp.r 
9, 1988. At the time, it had $2.3 billion in assets. The FDIC acquired the 
Silverado receivership as a result of the 1989 savings and loan rescue law that 
abolished the Federal Savings and loan Insurance O arpara tion and put the FDIC 
in charge of federal deposit insurance far thrifts. The lawsuit was filed in 
the U.S. District court in Denver. 

Douglas H. Jones, the PDIC's Senior Deputy General Counsel, said today: 
"This suit was filed after a careful and thorough investigation nmdurted over 
several months* Our conclusion is that Silverado was the victim of 
sophisticated schemes and abus e s by insiders and of gross negligence by its 
directors and outside professionals. We are seeking in this case to recover 
every available do llar for the federal deposit insurance funds and the American 
taa^eyers." 

(nar,) 6 4 2 3 


FEDERAL DEPOSIT INSURANCE CORPORATION. 550 S— nt— nth SL. N.W_ Washinatda O.C. SUSP • 
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Kassd as defendants In the suit are the following fann e r off leers of 
Silverado: chairman and chief executive officer Michael Wise; chief financial 

officer Robert Lewis; chief operating officer Richard Vandapool; and 
executive vice president Russell hftjrray. 

W. James Metz, who owned 88 per ce nt of the stock in Silverado and its 
holding accpany, also was named a defendant. Board a mb ers who held positions 
between 1984 and 1988 also were named. They are Flarian Barth, Richard 
Bunchznan, Neil Bush, Diane Ingels, Marjorie Page and Richard Vitkus. 

The FDIC's diaims include allegations of ispreper loans and investments 
made by the officers and approved by the directors, with many of the 
transactions in violation of federal regulations and Silverado's own lending 
policies. 

legal counsel to Silverado named as defendants in the suit were: the 

Denver law firm of Sherman & Howard, which was general aounsel to Silverado 
between 1984 and 1988; and firm partner Ronald Jacobs, who also served an the 
board of Silverado's hd£B^‘ n «Spary. ' ~° nr - 

The FDIC's attorney malpractice claims against Sherman & Howard result from 
the failure of that firm and its attorneys to execute their obligations to 
Silverado, placing the interests of a few insiders over those of the 
institution they were retained to protect. 

Copies of' the lawsuit, tftiich details the various allegations of negligence 
and breaches of fiduciary duty, are available from the FDIC's Office of 
Corporate - 
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4M£RJCl\ m\k£ft Monday. December 10. 1990 


Too Soon to Call: 

Who Gets Seidman’s Job 


After seven months of pa- 
tiently playing the part of heir 
apparent. William Taylor could 
be losing ground as the regulator 
most likely to succeed L. Wil- 
liam Seidman as chairman of the 
Federal Deposit Insurance 
Corp.. industry and regulatory 
sources say. 



T. Timothy Ryin Jr. 

.Vow considered a contender 


Though there is no consensus 
on the front-runners, some fre- 
quently mentioned contestants 
could give Mr. Taylor, the Fed- 
eral Reserve Board s director of 
regulation and supervision, a 
run for his money. They include 
Securities and Exchange Com- 
mission Chairman Richard 


Breeden; FDIC Vice Chairman 
Andre* “Skip** Ho'e: and - the 
latest and perhaps most intrigu- 
ing addition to the list - T. 
Timothy Ryan Jr., director of 
the Office of Thrift Superx ision 

Not that Mr Ta>lor has 
rubbed an>one the wrong uay 
exactly. But the idea of a long- 
time Fed bureaucrat running the 
FDIC has some bankers up ir. 
arms and some FDIC staff 
members bracing for a culture 
clash. An<J the outlook for Mr. 
Taylor s ascent is complicated 
by Mr Seidman's resolute deter- 
mination not to resign under 
pressure from White House 
chief of sufT John Sununu. 

In short, sources say. the long- 
er Mr. Seidman sticks around 
the more opportunities Mr Tai- 
lor's detractors have to ad'ancc 
other candidates Mone> -center 
banks reponedl> are leading the 
charge rb find an alternative to 
Mr. Taylor, fearing that as FDIC 
chief he would stand in the way 
of their quest for new pow ers 

• • * 
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UNITED STATES 07 AMERICA 
Before the 

OFFICE OP THRIFT SUPERVISION 


In the Matter of 

NEIL M. BUSH 

A Former Director of 
Silverado Banking, Savings 
and Loan Association, 
Denver, Colorado 


Enforcement Review 
Committee Resolution 
No. ERC-90— 30 
OTS AP 91-16 


ORDER TO CEASE AND DESIST 

For the reasons set forth in the attached Decision of the 
Director of. the Office of Thrift Supervision in the above- 
captioned matter, the Director of the Office of Thrift Supervision, 
as successor to the Federal Savings and Loan Insurance Corporation 
pursuant to section 401(f) of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, Pub. L. No. 101-73, 103 
Stat. 183, 358 ( "FIRREA") , and section 3 of the Home Owners' Loan 
Act, as amended by section 301 of FIRREA, 103 Stat. at 278-80, 
finds that Respondent, Neil M. Bush, in his former capacity as a 
director of Silverado Banking, Savings and Loan Association, 
Denver, Colorado, has engaged in unsafe or unsound practices and 
breaches of his fiduciary duties involving multiple conflicts of 
interest. This conduct was contrary to generally accepted 
standards of prudent operation of an insured depository institution 
and its possible consequence, if continued,, may be. abnormal risk, 
or loss, or deunage to an institution, its shareholders, or the 
federal deposit insurance funds. Accordingly, grounds exist to 
issue a cease and desist order under section 407(e) of the National 
Housing Act ("NHA") (12 U.S.C. § 1730(e)(1) (1988)), now repealed 
and superseded by section 902 of FIRREA (to be codified at 12 
U.S.C. 8 1818(b) (1)) . 

Pursuant to his authority under section 8(b) of the Federal 
Deposit Insurance Act ("FDIA") to issue an order pursuant to this 
cease and- desist proceeding, the Director 

6 4 2 6 

HEREBY ORDERS that: 

1. Respondent, Neil M. Bush, cease and desist from any acts, 
omissions, or practices involving any conflicts of interest, unsafe 
or unsound practices, or breaches of fiduciary duties, as de fired 
in 12 C.F.R. § 571.7, or any successor statutes or regulations, ar.-i 
as established by the common law and discussed in the attacr.ed 
Decision. 
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2 * -'Upoir becoming affiliated with a federally insured 
depositoryinstitution, or any holding company thereof. Respondent 
shall: . . - 

(a) obtain advice of competent counsel on his duties and 
responsibilities, both initially upon accepting such a position 
and when particular issues arise that may cause Respondent to be 
uncertain about his responsibilities; 

(b) abstain from voting or participating in any manner on 
any proposals in which Respondent has a personal interest and may 
experience a direct or indirect benefit; 

(c) in connection with any transaction subject to 
subparagraph (b) , make full disclosure of the existence of 
Respondent's interest and its nature and extent, and of the facts 
known to Respondent as to the matter or transaction under 
cons iderat ion ? 

(d) at 'least annually, and with a continuing obligation in 
the event of a change of circumstances, make full disclosure of 
any and all loans, investments, partnership interests,' stock 
ownership, and any other business relationships, which constitute 
a conflict of interest as defined in 12 C.F.R. § 571.7 (as welX as 
any successor statutes and regulations) , the attached Decision, and 
the common law, with persons who are customers or prospective 
customers of such institution or its affiliates; and 

(e) refrain generally from violating the standard governing 
conflicts of interest, fiduciary duties, and safe or sound 
operations, as set forth in 12 C.F.R. | 571.7 (as well as any 
successor statutes and regulations) , the attached Decision, and 
the common law. ... _ _ 


3. This Order shall become effective- at the expiration of 
thirty (30) days after it is served upon Respondent. 




4364 


OM I T MP mni OF AXSEZOL 
Boforo tho 

officb of nun •uraxTxsxo* 


in thm Matter of 

ana a. bub^ 

a toner Diroetor of 
BilTorado Banking# fifiagt 
tad Loan Aeeoolatlon# 
Denver# Colorado 


Baforoaaeat Beviev " 
Coamittee Besolution 
MO. BBC-90-30 


acaifli am qmii 


April 18 r 1991 


6428 



4365 


i. 


ii. 


hi. 



TABLE OF CONTENTS 


I NTRO DUCTIOM AND SUMMARY OF CONCLUSIONS 

BACKGROUND 

A. Charges Against the Respondent 

B. Proceedings Belov 

C. The AU's Recommended Decision and Order . . . . 

D. Exceptions to the AU’s Recommended Decision • • 

DISCUSSION 

A. The Standard of Conduct Applicable to 

Thrift Directors . 

B. The cpnduct At Issue in this Case 

1. Walters Transactions 

2. Good International Line of Credit 

Transaction 

3. Good Loan Modifications 

C. The Standard For Issuance of a Cease and 

Desist Order 


l 

4 

4 

7 

7 

9 

10 

10 

22 

22 ’ 

24 

26 

28 


D. Other Issues of Lav and Procedure 32 

1. Independence of Judgment 33 

2. The Parties 1 Exceptions to the 

Recommended Remedy 33 

a. Availability of the Cease and 

Desist Order 33 

b. Exceptions to the Recommended 

Order 3 6 

3. Exceptions to the ALJ's Rulings on 
Motions for Summary Disposition and 

to Amend the Notice of Charges 3 9 


- i - 


64 29 



4366 


APPENDIX-- Finding* of Fact l 

"rih*^ Dir actor ' s Finding* of Fact l 

-- 2 * Respondent 1 s Exception* to the ALJ'f 

Finding* of Fact 17 

a* Exception* Allowed By The 

Director 17 

b. Exception* Denied By The 

Director 18 

i. Exception* to the AZJ's 


Findings of Fact in General . . . 18 

ii« Exception to the ALjr's Order 
Denying Respondent's Motion* 
to Strike Expert Testimony . . . 19 

iii. Objection to the ALJ's 
Failure to Admit Certain 
Evidence (Document* 

Submitted Under Seel) 20 


- ii - 


6430 



4367 


PKIHQI 

I. IWIODDCKQ " flg ftWPTMTfl1w 

Ho activity is aors critical to the survival and success of 
any insured financial institution than the faithful performance 
by its officers and directors of their fiduciary duties. By 
their efforts, the institution operates; only through their 
diligence, loyalty, care, and candor say it prosper. Failure of 
a director to satisfy these fiduciary duties undermines the 
foundation of an institution's safe and sound operation. For: 
this reason) a director's adherence to his fiduciary duties sust 
be an obligation keenly appreciated and scrupulously followed. 
This is a case where a director failed to meet these standards. 

Mr. Neil M. Bush ( "Respondent") was a director of Silverado 
Banking, Savings and Loan Association (the "Association”). At a 
time when the Association's board of directors was considering 
purchases of property fron, and loans to, entities owned or 
controlled by Bill L. Walters ("Walters"), Respondent failed to 
disclose to the Association's board that Walters was a limited 
partner in JNB Exploration Company ("JNBE") , Respondent's primary 
business* and source of income, that JNBE was indebted to Walters, 
and that JNBE and Respondent were obligated to Cherry Creek 
National Bank ("CCNB"), of which Walters was the controlling 
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shareholder^ Rupondtnt voted as a board member to approve the 
transactions with the Walters entities. 

Respondent also failed to disclose to the board his 
relationships with another business associate, Kenneth N. Good 
( "Good") , and his interest in transactions involving Good that 
were being considered by the Associations board of directors. 

in his reconended decision and order, the Administrative 
Lav Judge ("A hJ m ) found that Respondent had failed to disclose 
these natters when various transactions were being cons idered^ by 
the board of directors of the Association. The AZJ concluded^ 
that this conduct involved significant, conflicts of interest and 
constituted multiple breaches of Respondent's fiduciary duties to 
the Association and unsafe and unsound practices that could 
conceivably be repeated at other federally regulated 
institutions. Accordingly, the ALJ reconended that the Office 
of Thrift Supervision ("0T3") issue against Respondent an order 
to cease and desist fro* such conflicts of interest in the 
future. 


The Director of the OTS ("Director") concludes that a 
director of an insured depository institution who nay experience 
a direct or indirect benefit in connection with a matter before a 
board of directors, has a conflict of interest and therefore 
would breach his fiduciary duties if he fails to disclose to the 

6 4 3 2 
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board ofcdirectors all material nonprivilagad information 
ralavant to tha board's dacision on tha matter, ql i f ha 
participataa in tha matter, Q2L if ha votaa on it* 

Tha Diraetor agraas with tha ALJ's concluaiona and finda 
that Raapondant braachad hia fiduciary dutiaa of candor and 
loyalty and angagad in unaafa or unsound practicas in his 
capacity as a naabar of tha board of diractora of a fadarally 
insurad dapoaitory institution. Tha conduct vaa claarly contrary 
to generally accaptad atandards of prudant operation of a 
financial institution. Where a director breaches his fiduciary 
duties , tha soundness of tha institution's management function is 
impaired. Thus, tha possible consequence of such conduct, if 
continued, may be abnormal risk, or loss, or damage to an insurad 
financial institution, its shareholders, or tha deposit insurance 
fund. Accordingly, tha Director concludes that a cease and 
dssist p^dar s^ogldUgff. issued, against Respondents ... 


In view of tha Director's conclusions, tha attached Order 
requires Respondent to cease and desist from any acts, omissions, 
or practicas involving any conflicts of interest, unsafe or 
unsound practicas, or breaches of fiduciary duties, as defined in 
12 C.F.R. $ 571.7, the common lav, and the discussion that 
follows in this Decision. In addition, if Respondent becomes an 
institution-affiliated party in the future, the Order requires 
him to obtain advice of counsel as to his responsibilities; 
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abstain tram voting or participating in any aannar on proposals 
in which has a personal interest and may experience a direct 
or indirect benefit; sake full disclosure of his interest in such 
proposals; at least annually disclose any conflicts of interest; 
and generally refrain from violating standards governing 
conflicts of interest , fiduciary duties, and safe and unsound 
operations. 


ZZ. MOBaffln 

x. anrai MilMtu tti umatet 

f 

This natter arises from a Notice of Charges and Hearing 
filed on February 5, 1990, and amended pursuant to the ALJ's : 
order of October 9, 1990. 1 The Notice alleges that, during his 


1 This cease and desist action was initiated by the 
Offica of Enforceaant ("Enforcement”) of the OTS against 
Respondent, a former director of the Association, for alleged 
breaches of fiduciary duties involving conflicts of interest and 
unsafe or unsound practices. The Association was a Colorado 
savings association with accounts insured by the former Federal 
savings and Loan Insurance Corporation ("FSLIC") pursuant to 
section 403(b) of the National Housing Act, 12 U.S.C. § 1726(b) 
(1988) ("NHA"). The Association failed and was placed in 
receivership by the FSLZC on December 16, 1988. 

Until August 9, 1989, the Federal Home Loan Bank Board 
(" FHLBB" > was the operating head of the FSLZC. On August 9, 

1989, President Bush signed into lav the Financial Institutions 
Reform, Recovery, and Enforcement Act of 1989, Pub. L. No. 

101-73, 103 Stat. 183 ("FIRREA"). FIRREA abolished both the 
FHLBB and the FSLZC, and created the OTS. 

Section 3 of the Home Owners' Loan Act (**HOLA w ) , as amended 
by FIRREA, provides that the Director succeeds to the powers that 
had been vested in the FHLBB. 103 Stat. at 278 (to be codified 
at 12 U.S.C. $ 1462a(e) ) • Section 401(f) of FIRREA further 
provides that the abolition of the FSLIC does not affect the 
validity of FSLIC' s rights under any section of title IV of the 
National Housing Act. 103 Stat. at 356. Thus, the Director 
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tenure at a director from August 1985 to August 1988, Rsspondsnt 
failsd to disclose csrtsin information to ths Association's board 
of directors, and as a result, breached his fiduciary duties to 
the Association and engaged in unsafe or unsound practices. 

Three separate instances of failure to disclose fora the basis 
for the Notice* 

First, the Notice alleges that Respondent failed to 
disclose his business relationships with Walters or his personal 
and business obligations to CCNB, of vhich Walters was the 
controlling shareholder, and that Respondent failed to disclose T ‘ 
that JNBS was indebted to Walters* * Subsequently, Respondent 
voted to approve purchases of property fros, and loans sade to, 
waiters or entities Walters owned or controlled* As a result, 
the Notice contends. Respondent breached his fiduciary duty to 
,the Association and engaged in an unsafe or unsound practice by 
voting £o approve s ^anss^iQ^q^with and loang ^g en^tigf Q owned 
or controlled by one of his business partners or creditors* 


succeeds FS&IC as the party-in-interest and may proceed against 
Respondent pursuant to section 407(e) of the NHA, vhich was 
repealed by FXRREA and superseded by section 8(b) of the Federal 
Deposit Insurance Act ("FDIA") , as amended by FIRREA. 12 U.S.C. 

S 1730(e); 103 Stat. at 450 (to be codified at 12 U.S.C. 

§ 1818(b)). FIRREA repealed section 407(e) of the NKA, but the 
grounds for issuance of a cease and desist order set forth in the 
NHA still govern actionable conduct that occurred before that 
statute's enactment. Post-FIRREA, the OTS's authority to issue a 
cease and desist order is derived from section 8(b) of the FDIA. 
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Secondly 7 the Notice alleges that Respondent failed to 
disclose adequately his personal indebtedness to Good or his 
business relationships with Good. On Good's behalf. Respondent 
sought a $900,000 line of credit from the Association to enable 
Respondent's business enterprise, acting in partnership with 
Good, to bid on oil and gas concessions in Argentina* According 
to the Notice, Respondent breached his fiduciary duty to the 
Association and engaged in an unsafe or unsound practice by 
attempting to bring about a transaction that, if consummated, 
would have resulted in benefit to himself; and by attempting to 
bring about the execution of a line of credit that, if made, 
would have violated the regulation prohibiting transactions with 
affiliates at 12 C.F.R. S 963.43(b). The Notice also asserts 
that Respondent breached his fiduciary duty to the Association 

and engaged in an unsafe or unsound practice by failing to aaXe 

r •; - . 

adequate disclosures the- nature* of the. proposed transaction and 
his interest in it. 

Finally, the Notice alleges that Respondent breached his 
fiduciary duty to the Association and engaged in an unsafe or 
unsound practice by failing to disclose to his fellow directors 
an agreement contemplating Good's contribution of over $3 million 
to Respondent's partnership, at a time when the other directors 
were considering a substantial release of collateral and 
forgiveness of debt on Good loans at the Association. 
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Following a hearing during which tha parties praaantad tha 
testimony of vitnaasaa and introducad documentary avidanca. 
Administrative Law Judga Danial J. Davidson (tha "AU") isauad 
his Recommended Decision, Racomanda t ion , and Raconmended Ordar 
to Caasa and Dasist ("Recommended Decision") on Dacanh ar 17, 

1990* On January 7, 1991, Enforeanant filad an exception to tha 
AU's recommended caasa and dasist ordar; on January 27, 1991, 
Raspondant filad exceptions to both tha ALJ's dacision and ordar* 

i 

On Fabruary 11, 1991, tha partias wars notifiad that tha ALJ's 

» 

Recommended Dacision had baan subnittad for tha Diractor 9 s raviaw 
and final adninistrativa determination*. Ssn 12 C.F.R. 

S 509.32(b)* 

e. Tb* mu ■*co— nd.d D*el*loa «ad Ordar 

Tha &U. madan nunsrous findings-_o£ fiot and conclusions 
" ; ~' 3 - " ~ ■ •/-•a - : »r.!c . if: 

law loading to his ultimata conclusion that Raspondant had 

angagad in unsafa or unsound practicas involving multiple 
conflicts of intarast that could concaivably ba rapaatad at 
fadarally ragulatad institutions, and that this conduct 
nacassitatad tha inposition of an ordar to caasa and dasist 
all futura such conflicts and practices* 

Tha AU concluded that Respondent, by voting to approve tha 
Walters transactions without full disclosure to tha board of 


of 


other 


from 
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directors# had engaged in conduct that violated the Association 1 s 
internal policy cm conflicts of interest and involved a 
significant conflict of interest constituting an inherently 
unsafe or unsound practice as defined in 12 C.F.R. f 571.7. 

The AZJ further determined that Respondent's failure to 
disclose fully to the board of directors his close business 
relationship vith Good and his own interest in the proposed 
$900,000 line of credit to Good's company involved conduct that 
violated the Association's internal policy and involved a 
significant conflict of interest constituting an inherently 
unsafe or unsound practice as defined in section 571.7. 

Similarly# the AZJ found that Respondent's failure to 
disclose to the board of directors the full nature and extent of 
his relationship vith Good and all the information available to 
him concerning Go$4l* financial condition at tfre tins the Good 
loan modification was being considered by the board violated the 
Association's internal policy and involved a significant conflict 
of interest constituting an inherently unsafe or unsound practice 
as defined in section 571.7. 

*. 

The recommended order to cease and desist would require 
Respondent to cease and desist from any acts, omissions, or 
practices involving conflicts of interest as defined in section 
571.7 or involving a breach of fiduciary duty to any federally 
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insured* depository institution. Ths AU also recommended that 
tha Director, order Raspondant to caasa any unsafa or unsound 
practica as an institution-affiliated party. 

Tha ALJ furthar auggaatad that, upon bacoming an officer, 
director, or eontrolling parson of a fadarally insurad dapoaitory 
institution, Raspondant ba raquirad to obtain adviea of competent 
lagal counsal on his dutias and responsibilities? abstain fron 
voting or participating in any proposals involving parsons or 
bus inass antitias in vhich Raspondant has any intarast; and at 
laast annually make full disclosura of all businass ralationships 
with institution custonars or prospactiva customers, as wall as 
any businass ralations with a party vho has a proposed 
transaction bafora tha institution's board. Tha AU also 
recommended that Raspondant ba ordarad not to violata conflict of 
intarast lavs, ragulations, and policy statamants and to taka any 
affirmativa action nacassary to corract any .conditions resulting 
from violation of tha ordar. - • ^ ~ - • j 

D. l»o.ptlon. to th. XLJ». R.coma.nd.d D.el.ton 

Raspondant raisad numerous exceptions to tha AU's findings 
of fact. Tha Diractor has adopted tha AU's findings of fact 
with certain minor modifications based on tha Director's rulings 
on Respondent's exceptions. The Director's findings are set 
forth in tha Appandix to this Decision, vhich also contains a 
brief discussion of tha disposition of Respondent's exceptions to 
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th» ALX - r * findlngsr of fact. 

Respondent excepts to the conclusions of lav on the grounds 
that: (1) the OTS failed to meet the standard necessary to 
support a cease and desist order; (2) section 571.7 is 
unconstitutionally vague and does not establish a standard of 
conduct; (3) the AZJ'i findings fail to establish that Respondent 
violated section 571.7; and (4) Respondent did not breach his 
fiduciary duties on any of the occasions alleged by the OTS. 
Respondent also argues that the ALJ failed to exercise 
independent judgment in reaching his recommended decision* These 
points are discussed in section ZZZ of this Decision. The * 
Director has concluded that the XZJ's findings and conclusions, 
as modified herein, support the issuance of a cease and desist 
order against Respondent. 

Enforcement filed -one exception to the recommended order to 
cease and desist v Enforcement seeks am order .requiring s 
Respondent to demonstrate, prior to assuming a position as an 
institution-affiliated party, the ability to recognize and 
respond to actual and potential conflicts of interest. For the 
reasons described below, the Director denies this exception. 

ZZZ. PlgCTMIQM 

A. The Standa rd of Conduct Applicable to Thriit Directors 

Directors of a savings association have a fundamental duty 
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to avoid placing? themselves in a position that creates, or that 
loads to or* could load to, a conflict of intsrsst or appsarancs 
of a conflict of intsrsst. This standard, which appsars in an 
FKLBB (now OTS) statsasnt of policy, 12 C.7.R. S 571.7, 1 restates 
a fundamental fiduciary obligation of directors of any corporate 
entity — one that should be felt even sore strongly by directors 
and officers of depository institutions. These directors owe an 


2 Respondent contends that section 571.7 ie 
unconstitutionally vague as applied by the MJ and that "a 
regulation is unconstitutionally vague when it either forbids or 
requires the doing of an act in terse so vague that sen of coason 
intelligence sust necessarily guess at its meaning and differ- as< 
to its application. 11 To bolster his argument. Respondent 
inappropriately cites cases involving constitutionally protected r 
rights. These cases are not applicable where the regulation at 
issue does not involve a criminal prosecution or a 
constitutionally protected activity. £aa Brennan v. Occupational 
Safety k Health Review Common. 505 F.2d 869, 872 (10th Cir. 

1974) . 

To the extent the courts consider the vagueness doctrine at 
all in the context of economic regulation, they consistently hold 
that economic regulation is subject to a less stringent vagueness 
analysis... Economic Jfsgulat ion ^usually, deal& with, * narrower • 
subject an£ those lafr acted oy It' are more likely to "consult the 
law, seeking clarification if necessary, in order to plan their 
behavior." BrOOklrt V. S&flmisfc*, 711 F.2d 1376, 1381 (7th Cir. 
1983). sms alas Village of Hoffman Estates Vi The Flipside. 

Hoffman Estates. Inc. . 455 U.S. 489, 494*95, reh'q denied . 456 
U.S. 950 (1982); Exxon Coro, v. Busbee . 644 F.2d 1030, 1033 (5th 
Cir. ) , sort,, dtnild sub non. Exxon Coro, v. Georgia Ass'n of 
Petroleum Retailers. 454 U.S. 932 (1981). The rigorous 
application of a vagueness analysis as urged by Respondent is 
especially inappropriate in the context of a banking regulation. 
As discussed-* in the text below, content may be given to the 
unsafe or unsound concept through the evolution of agency 
practice. 

Section 571.7 imposes no criminal penalty and involves no 
constitutionally protected right. Its meaning is sufficiently 
clear. Therefore, the Director rejects Respondent's argument 
that section 571.7 is unconstitutionally vague. 
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even higher' fiduciary duty to tha institutions thsy serve than do 
directors of other companies. Because they are obliged to 
safeguard depositors* money, depository institution directors are 
held to "standards of probity and fidelity more lofty than those 
of 'the market place. •• yi^ishhacker v. Blum. 109 r.2d 543, 547 
(9th Cir«), cart, denied . 311 U.S. 655, reh*q denied . 311 U.S. 

726 (1940) .* 


The substance of a director's fiduciary duty to a federally 
insured, state-chartered savings association is established by 
federal as wall as stats statuts and eosaea lav. 4 Stats lav doss 

* — . v 


1 Si* ftiftfl Brltros v. Spaulding . 141 U.S. 132, 147, 1S2 > 
(1891); fladd v. Pearson. 351 F. Supp. 895, 903 (M.O. Fla. 1972); 
fslic V. Huff . 704 P. 2d 372, 378 (Kan. 1985). Accordingly, 
officers and directors of depository institutions a re held to a 
strict fiduciary duty to act in the best interests of ths 
institution, its shareholders and its depositors. SSS, • 

Lane v- Chovnlng . 610 F.2d 1385, 1388-89 (8th Cir. 1979); First 
Nat'l Bank of La Maroue v. Smith. 436 F. Supp. 824, 831 (S.O. 

Tex. 1977), aff'd in next- and- vacated, in cart on other grounds. 
610 F72d 1258 (5th Cir. 1980); Rincon v. Albinson. 3 5 F.2d 753, 
754 (0. Mlnn,-1928U . ZKMfcUUb 432 A. 2d 814, 

821 (N.J. 1981); Litvin v. Allen . 25 H.Y.S.2d 667, 678 (N.Y. Sup. 
Ct. 1940); 3 W. Fletcher, Cvclooadia of the Lav of Private 
Corporations S 838 (rev. pern. ad. 1986). 

4 Stt. t.q«, Bovernan v. Hanner. 250 U.S. 504, 510 (1919) 
(duty of cere of national bank director is imposed both by 
National Bank Act and under common lav arising from director's 
fiduciary relationship to stockholders and depositors) ; Briggs v. 
Spaulding . 141 U.S. 132, 146, 152 (1891) (duty of care of 
national- bank director under National Bank Act and common lav) ; 
Hove v. Meek . 795 F.2d 893, 896 (10th Cir. 1986) (director 
violated state banking statute codifying duty of care); Hoehn v. 
Crews . 144 F. 2d 665, 672, 673 (10th Cir. 1944), aff'd sub non. 
Garber v. Crews. 324 U.S. 200 (1945) (fiduciary duties of 
national bank director arising under statute and common lav) ; 
Fleishhacker v. Blum . 109 F.2d 543, 547 (9th Cir.), cert, denied , 
311 U.S. 655, reh'g denied . 311 U.S. 726 (1940) (common lav duty 
of loyalty of national bank officer); fslic v. Plano . No. 86-472, 
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not provide the exclusive statement of the fiduciary duties of 
directors of a federally insured institution. The federal 
government as regulator and insurer has a compelling interest in 
establishing a uniform nationwide minimum standard of conduct, 
and to that end may establish a regulatory and common lav of 
fiduciary duties that does not depend on the location of the 
institution. Bricfcar v. FDIC . 747 F.2d 1198, 1202 (8th Cir. 
1984); Beverlv Hills Fed. Savings 4 Loan Aas'n v. raua. 371 F. 
Supp. at 314. 


A fundamental component of the fiduciary duties of directors 
in every jurisdiction, however, is that directors owe a duty of 
loyalty to the institution they serve. This duty prohibits 
directors from engaging in transactions that involve conflicts of 
interest with the institution. 9 When faced with divided 


slip op. at 1, 10-13 (E.D. La. May 17, 1989) (federal thrift's 
directors and officers breached duties of care and loyalty 
established uridet federal! common ^TW) ; Beverlv Hills Fed. Savinas 
& Loan Ass' n v. FHLBB. 371 F. Supp. 306, 313, 314, 316-17 (C.D. 
Cal. 1973) (" federal regulatory scheme • • • [embraces] 
fundamental principles of the common lav consistent with policies 
of the regulatory scheme and necessary for their implementation"; 
federal thrift's controlling shareholders held to have breached 
their common law fiduciary duties even if their conduct did not 
violate any specific regulation of FHLBB) ; Goodman v. Perpetual 
Building Ass'n . 320 F. Supp. 20, 38 (D.D.C. 1970) (common law 
duty of loyalty of state-chartered thrift director) • 

5 First Nat 1 1 Bank of La Marou. v. Smith. 436 F. Supp. at 
829; United Stat.s v. Bvrum . 408 U.S. 125, 137-38 (1972) 

(controlling person cannot abuse his power by promoting his 
interests at the expense of the corporation's interest); Pepper 
v. Litton . 308 U.S. 295, 306, 310-11 (1939) (a director is a 
fiduciary and equity will not permit a fiduciary to use his power 
for his personal advantage); 12 C.F.R. $$ 571.7, 571.9; FHLBB 
Memorandum R 62. Congress has directly recognized the serious 
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loyal tiemw .directors must daaonatrata both their good faith and 
tha inharant .fairness to tha corporation of transactions in which 
thay hava a financial, business or other personal interest. 

Mill. Acqui sition Co. v. M.ealllan. Inti.. S59 A. 2d 1261, 12S0 
(D*l. 1989). 

Subsumed within tha fiduciary duty of loyalty is tha duty of 
candor. This duty requires that corporate fiduciaries "disclose 
all material information relevant to corporate decisions from 
vhich they may derive a personal benefit." Mills Acquisition Co. 
v. Macmillan, Inc.. 559 A. 2d at 1280. &ft* Bavarlv Hills Fed^ 
Sfl.Yinqi JL LQM All'D y. FHLBB* 371 F. Supp. at 314 (savings 
association's control group breached their fiduciary duties to 
the institution's members in transferring control of the thrift 
without complete disclosure to the members) ; Brickner v. FDIC . 

747 F. 2d at 1200, 1202 (bank directors' failure to stop a fellow 
director's improper practices was a breach of their fiduciary 

: -I W T* * iCfl - U 

duties and ground for a removal order) ; Weinberger v. UOP. Inc. . 
457 A.2d 701, 709, 710 (Del. 1983) (inside directors' failure to 
disclose price feasibility study to outside directors in 
connection with a cash-out merger was a breach of their fiduciary 
dutiM). S.. al.o In R.: Illinois Vall.v Accentanc. Core.. 531 
F. Supp.' 737, 741 (C.O. 111. 1982) (dir.etor h.ld liabl. for 

as. 


consequences of self-dealing to the health of financial 
institutions. H.R. Rep. No. 1383, 95th Cong., 2d Sess. 10, 
reprinted in 1978 U.S. Code Cong. A Admin. News 9273, 9282. 
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^ * , .v/jZ . ■ ' - . 

failing ^disclose another director's conflict of intsrsst) . 

Colorado lav similarly and unequivocally establishes that 

directors ove duties of good faith and loyalty to their 

corporations and shareholders. Kullcren v. Haw Ga s 4 Supply 

Co, . 135 P.2d 1007, 1010 (Colo. 1943). The specific duties to 

which Colorado courts have held directors includes 

(1) Not to profit at the expense of the corporation or 
shareholders, (2) not to speculate with corporate 
property or use corporate property or their relation to 
it for personal gain, (3) not to secure a private 
advantage through the use of official powers at the 
expense of the corporation, and (4) not to deal with 
corporate property in a personal transaction vithout 
the approval of the shareholders. 

De La Garza, Conflict of Interest Transactions: Fiduciary Duties 

of Corporate Directors Who Are Also Controlling Shareholders, 57 

Denver Lav Journal 609, 612-13 (1980) (citations omitted). 6 

The threshold inquiry in assessing whether a director 
violated his duty of loyalty is whether the director Jias a 
conflicting interest in the transaction. Directors are 
considered to be "interested" if they either "appear on both 
sides of * a transaction []or expect to derive anv > personal 
financial benefit from it in the sense of self-dealing, as 
opposed to a benefit which devolves upon the corporation or all 


6 Decisions in other states are generally in accord. See , 
e.q. . Revlon, I nc, v. MacAndrews & Forbes Holdings. Inc., 506 
A. 2d 173, 182 (Del. 1986); Weinberger v. UOP. Inc.. 457 A. 2d 701. 
710 (Del. 1983); Guth v. Loft. Inc. . 5 A. 2d 503, 510 (Del. 1939). 
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Stockholder* generally." Aronson v. Levis. 473 A. 2d 805, 812 
(Dal. 1984* {emphasis addad )? HI D. Block, N. Barton & S. Radin, 
Tha mis inas s Judgment Rule: FiduslarY..Dutlai.. of Corporata 

Dlractors 15 (3d ad. 1989). 


Tha conflicting interest need not be a direct financial one. 
For example, in Drobbln v. Nlcolet Instrument Cora. . 631 F. Supp. 
860 (S.D.N.Y. 1986), the Southern District of New York held that 
a conflict of interest might arise less directly: 


Such are the subtleties of human relationships 
that self-dealing and conflicts of interest may take 
many forms. "The conflict of interest of a director 
may arise not only out of ong's personal business 
interests or one's directorship in another corporation? 
it mav also stem from a desire, to favor friends, 
relatives, or business associates, " 

ld> at 879 (emphasis added? citations omitted) . The court 

further stated that a director not "financially interested" in a 

transaction may nevertheless "forfeit the savings status of 

'independent direotomhsfiar mom .subtle^ lesm-^irddt entanglements 

and alliances." Id. at 881. 7 


The facts involved a director who voted to approve a 
corporate transaction with another company. Although he had no 
direct financial interest in the specific transaction or in the 
other company, he did have a business relationship with another 
director who vas financially interested in the transaction. The 
court found, he had an interest in enjoying the good will of the 
other interested director, and vas "entirely dependent upon [the 
other director] for an entree into the practice of lav . . . . " 
Id. at 881-82. Accordingly, the court held that the director had 
a prohibited conflict of interest. See also Borden v. Sinskev . 
530 F. 2d 478, 495 (3d Cir. 1976) ("(v]hile a shoving of financial 
interest is certainly relevant to, and often dispositive of, this 
question [of director interest], it is only one factor to be 
considered by the finder of fact"? directors not disinterested 
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The duty of candor r.quir.s that "directors. 'protect the 
rights of the cospany and act openly and above board. ' • Creat 
Weetern Onlted Corn, v. Creat Western Producers Cooperative. 588 
P.2d 380, 382 (Colo. Ct. App. 1978), quoting Sprague v. Stratton- 
Masaachusetts Cold Mines Co. . 123 P. 490, 491 (Colo. 1912). This 
obligates a director to share with the other board seabers such 
intonation as he say possess that bean on a transaction under 
consideration by the board. 

r 

Corporate fiduciaries, of course, also oust disclose 

K 

completely all Material intonation relevant to corporate 
decisions fron which they nay derive a personal benefit. 
Rosenblatt v. Gettv Oil Co.. 493 A.2d 929, 937, 944 (Del. 1983); 
Weinberger v. OOP. Inc. . 457 A.2d 701, 711 (Del. 1983); Rosenthal 
v. Pour Cornen Oil j Minerals Co. . 403 P.2d 762, 766 (Colo. 

1963) . SRR’fliifl isc Indurtrlti. ing. y. Ngrttwav. Ins., <26 Q-s. 

438, 449 (1976); Goss v. Clutch Exchange. Inc . 701 P.2d 33/ 36 
(Colo. 1985). 


because they were completely dominated by the controlling 
shareholder/director/ president) . Similarly, in Packer v. 

Yampol , 12 Del. J. of Corp. Lav 332 (Del. Ch. Apr. 18, 1986), the 
court found four of five directors to be interested in a 
transaction with their corporation due to their "prof essional , 
financial and personal relationships'* with Yampol, the 
corporation's chairman and chief executive officer. 
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What constitute* "full diacloaura" by tha diraetor will ba 
judgad within tha* context of all tha facta and circunstances of 
tha ca aa. Da La Garza, mora , at 637. Tha ganaral rula is that 
thara must ba full diacloaura of all of tha facts and 
circunstances of tha transaction, tha tarns of tha contract, and 
of tha diraetor 1 s intarast thara in. Hudson v. Anarican Founders 
Llfa Ins. Co. . 377 P.2d 391, 397 (Colo. 1962). Accord . Smith v. 
Van Gordon. 488 A.2d 858, 893 (Dal. 1985); riitgltg Yi_lAVTtnCt> 
361 A. 2d 218, 222 (Dal. 1976). 

» 

By statuta, Colorado and othar statas raquira full 
diacloaura of tha natarial facts of a director's personal 
intarast in or relationship to a contract or transaction and as 
to tha tarns of tha contract or transaction to tha disinterested 
directors or shareholders in order for tha transaction not to ba 
voidable solely on tha basis of his personal interest. Colo. 
Rev. St at. s 7-5-114^ (1986) t mm alsp Dai. Code. Ann. tit. 8, 

S 144 (1983). — ---orm/T 
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Respondent has argusd that this Colorado statute 9 contains 
the controlling definition of what constitutes a conflict of 
interest for purposes of this case, and governs any duty he nay 
have to disclose and to refrain fron voting. This statute is 
narrow in scope, however. It was enacted only to negate the 
early cosnon law rule that a transaction between a director and 
his corporation is void or voidable solely because of the 
director's interest. The statute merely states the procedures or 
circunstances under which that doctrine nay be avoided. Zt does 


1 The Colorado statute provides in relevant parts 1 

Wo contract or transaction between a corporation and one or 
more of its directors, or between a corporation and any other 
corporation, partnership, association, or other organization in 
which one or more of its directors or officers are directors or 
officers or have a financial interest, shall be void or voidable 
solely for that reason or solely because the director or officer 
is present at or participates in the meeting of the board or 
committee thereof which authorizes, approves, or ratifies the 
contract or transaction or solely because his or their votes are 
counted, foeusuch^ purposes- if : ...... 

(a) The material facta as to his relationship or interest 
and as to the contract or transaction are disclosed or are known 
to the board of directors or the committee, and the board or 
committee in good faith authorizes, approves, or ratifies the 
contract or transaction by the affirmative vote of a majority of 
the disinterested directors, even though the disinterested 
directors are less than a quorum; or 

(b^ The material facts as to his relationship or interest 
and as to the contract or transaction are disclosed or are known 
to the shareholders entitled ^to vote thereon, and the contract or 
transaction is specifically authorized, approved, or ratified in 
good faith by vote of the shareholders; or 

(c) The contract or transaction was fair to the corporation. 
Colo. Rev. Stat. S 7-5-114. 5(a) (emphasis added). 
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not purport>to* describe or encompass all rulaa applicable to 
conflicts o t interest. In no avant can it displaca tha fadaral 
standards also applicabla here. 211 Maer, Jr. 6 Giacomini, Xfcl 
1977 Revis ions to tha Colorado. Corporation. Coda. 7 Colo. Lavyar 
910, 918 (1978). 


Moraovar, avan undar such a "safe-harbor" statuta, if an 
intarastad diractor fails to safes full disdosura of all tha 
aatarial facts of tha transaction and of his conflicting intarast 

thsrain, "[t]hsra is no ’safe harbor 1 for such dividad 

» 

loyaltias." Weinberger v. TOP. Inc. . 457 A. 2d at 710. 

A director’s fiduciary duty furthar raquiras that an 
intarastad diractor abstain from participating in tha mattsr in 
vhich ha has a conflicting intarast AXld from voting on it. FSLIC 
v. Bass . 576 F. Supp. 848, 852 (K.D. 111. 1983) (diractor of a 
financial institution who =haa a parsonal intarast in a matter 
should abstain from tha board dalibarations on tha mattar and 
from voting on tha mattar). 241 also 12 C.F.R. $ 215.4(b)(1) 

(FRB ragulation on approval of extension of cradit to banfe 
director prohibits intarastad diractor from participating and 
voting on mattar); 12 C.F.R. SS 563.41(c)(3), 563.43(b)(2) (OTS 
regulations explicitly prohibit voting by interested director on 
real estate and loan transactions between tha director and the 
institution) • 
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Zir sun*the standard of conduct that applies to a director 
with a conflicting interest is as follows* A director of an 
insured depository institution who nay experience a direct or 
indirect benefit in connection with a natter before a board of 
directors, has a conflict of interest and therefore would breach 
his fiduciary duties if he fails to disclose to the board of 
directors all material nonprivileged information relevant to the 
board's decision on the natter, qz if he participates in the 
natter, az if he votes on it. The director nust discloses (a) 
the existence and the nature and extent of his conflicting 

i 

interest; and (b) the facts known to the director as to the 
natter or transaction under consideration. 9 The director's 
recusal nust be acconpanied by disclosure of the nature and 


9 Although the issue of the disclosure of privileged 
confidential infomation is not present in this case, there may 
be situations in which a director who has a conflicting interest 
is not able to conply fully with the disclosure requirement 
because* of an extrinsic legally enforceable duty of 
confidentiality. The director's extrinsic duty nay be a duty 
under law or professional canon, or a duty of confidentiality to* 
another person relating to the transaction. In that 
circumstance, the director must disclose that he has a 
conflicting interest, inforn the directors who vote on the matter 
of the nature of his duty of confidentiality, an^ then play no 
part, directly or indirectly, in their deliberations or vote. 
Moreover* a director could encounter the sane issue with regard 
to any natter that comes before the board, that is, a natter in 
which the director has no personal interest. Under the Model 
Business Corporation Act the director should disclose to the 
other directors that he has a duty under law or professional 
canon, or a duty of confidentiality to another person, respecting 
information relating to the transaction such that the director 
may not make full disclosure, and withdraw from participation in 
the board's deliberations and action. 3 Model Business 
Corporation Act Annotated S 8.62(b) and Official Comment to 
$ 8.62(b) (3d ed. 1989 Supplement). , ^ 
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extant of tha conflicting interest and the facts known to the 
director ae^tc the utter under consideration by the board. 

B. The Conduc t at mat is this Case* 
a. welters Transactions 

Between June 1986 and January 1987, the board of directors 
of the Association considered over $100 million in transactions 
involving Walters or companies in which Walters had an interest. 
Respondent's relationships with Walters created a significant 
conflict of interest, arising out of Walters 1 limited partnership 
interest in JNBS, Walters 1 original capital contribution of 
approxiutely half of JHBZ's start-up expenses, JKBX's subsequent 
$100,000 indebtedness to Walters, and the. credit extended to JNBS 
by CCNB. In addition. Respondent was personally liable as a 
guarantor on a portion of JNBS 'a debt to CCNB. Nevertheless, 
Respondent voted as a board aenber to approve those transactions. 
When he voted, he knew of Walters' interest in ttie. transactions, 
but he failed to disclose to the other directors his business 
relationships with Walters or his personal and business 
indebtedness to CCNB, a bank controlled by Walters. He also 
failed to report these facts on the Association conflict of 
interest disclosure fora provided for that purpose. 


The events discussed in this section are set forth in 
full in the Director's Findings of Fact, attached as an Appendix 
to this Decision. 
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Respondent owed a duty of candor to explain that ha had a 
business- relationship with waiters. He failed to do so. He 
thereby violated his duty of candor, and deprived the other 
directors of the ability to evaluate his contribution to the 
discussions and the significance of his vote. He further owed a 
duty of loyalty not to vote on transactions with his business 
partner. He voted, and thus placed hiaself in a position where 
his interest could conflict with the Association's. He thus 
breached his duty of loyalty. 


The Association had an internal policy on reporting ■ 
potential conflicts of interest . 11 Respondent failed to report 


11 The policy statement stated: 

It is the policy of [the Association] to 
require its officers and directors to devote 
their loyalties to the interests of the 
Association and to beep themselves free of _ 
influences tharttight conflict* or appear tti" 
conflict with their representing the 
Association to the best of the Association's 
interests. ... To avoid the development of 
conflict situations, each officer and director 
is required to submit a written statement 
annually [and] as soon as he/she feels that any 
activity, interest, or relationship of his/hers 
has occurred which might possibly give rise to 
a conflict of interest. ... It is not the 
intention of [the Association] to require the 
* officer or director to exercise independent 
judgment as to whether or not a specific act, 
interest, or relationship constitutes a 
conflict of interest. The officer or director 
should [report] anyactivity that might in any 
way be deemed to constitute such a conflict, 
and doubts should be resolved in favor of 
disclosure so that an informed judgment can 
thereafter be made. 6 4 5 3 
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•I*. 

his duiingv with Wsltsrs on ths Association disclosure form. 

This failure ‘again deprived the Association of an opportunity to 
identify and avoid potential conflicts of interest. By violating 
the Association's internal policy. Respondent further breached 
his duty of candor. 

2. Good International Line of Credit Transaction 

In October and November 1986, the board of directors of the 
Association considered granting a $900,000 line of credit to Good 
International, Inc. ("Good International"), a company formed by 
Good to do business in partnership with Respondent. 

Respondent formed JNB International, Inc. ("JNBX”) to 
explore for oil and gas in Argentina. Good formed Good 
International to do business in Argentina with JNBX. JNBX and 
Good International agreed to associate as business partners and 
participated in a consortium that submitted a bid for government- 
owned oil and gas concessions in Argentina. As a condition to 
submitting the bid, the bidders were required to demonstrate 
financial strength. 

In^October 1986, Respondent submitted a request to the 
Association's management that the Association provide Good 
International with a $900,000 line of credit. The request 
included draft loan documents that Respondent's lawyers had 
prepared. The stated purpose of the line of credit was for use 
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in a plantation of Good Intamational's financial strength to 
the Argentina govarnaant. 

Thera vas no disclosure of the existence of JNBI; that 
JKBZ and Good International were partners in a consortium to do 
business in Argentina; that the reason Good International desired 
to demonstrate its financial strength to the Argentine government 
vas to qualify the consortiun to bid on oil and gas concessions 
in Argentina; and that JNBI anticipated receiving a financial 
benefit fros the proposed line of credit* In November 1986, the 

f 

board of directors approved the line of credit. Respondent : 
abstained fros voting. 

Although Respondent's relationships with Good 12 produced 
significant conflicts of interest. Respondent did not disclose 
Good's relationship with Respondent's company, JNBI, and the fact 
that the proposed^ line pf credit was to be used to qualify 
Respondent's enterprise to bid on oil and gas concessions in 
Argentina together with Good International. During this period 
of time. Respondent also failed to disclose this information on 
an Association conflict of interest disclosure form. The first 
time Respondent disclosed any relationship with Good on a 


2 Good vas also a limited partner in JNBC, had arranged 
for lines of credit for JNBE from CCNB, and had agreed to lend 
funds to JNBE for its operating expenses. Good actually provided 
over $1 million to JNBE, including funds for Respondent's salary 
and benefits. Good also lent Respondent personally $100,000. 
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disclosure 1 fora was in February 1987, soma two months after the 
line of credit had bean approved, 13 


Respondent oved a duty of candor to report that he had a 
substantial business interest in the proposed line of credit. He 
failed to do so, and thus deprived the other directors of the 
opportunity to evaluate the propriety and lawfulness- of the 
transaction. Thus he violated his duty of candor. 


Respondent also oved a duty of loyalty not to attempt to 
bring about a transaction from which he would derive a business 
benefit. Although Respondent abstained from voting on the line 
of credit, he nonetheless made efforts to secure its approval. 

He requested it from the Association, caused his attorneys to 
prepare loan documents, and presented the draft documents to the 
Association's management. In so doing, he breached his duty of 

loyalty. - Tl tccers ->»;a -r - 


3. Good Loan Modifications 

In December 1986, the Association's board of directors 
agreed to restructure and modify certain Good loans totaling $32 
million. Management and the board believed that Good was a 


13 In the Notice of Charges, Enforcement alleged that if 
the line of credit had resulted in the execution of a promissory 
note by Good International, it would have violated the regulation 
prohibiting transactions with affiliated persons, 12 C.F.R. 

§ 563.43(b). However, the record in this matter does not show 
execution of such a note, and a violation was not demonstrated. 
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trouble* Jmnomr who would not bo able to aeet him obligations 
to the Association. The loan modifications involved the release 
of Good's personal guaranties and collateral aggregating $2S 
million in return for a cash payment of $3 Billion. Respondent 
was not involved in the negotiations concerning the proposed loan 
aodifications and he abstained from voting. 

However, Respondent failed to disclose to the board, and the 
other directors did not know of, the existence of an earlier 
agreement under which Good had agreed to continue to sake credit 
available to JNBK and to provide a promissory note of up to $5 
million to fund the operations of JNBB (including Respondent's 
salary and benefits) • Respondent also* failed to disclose the 
probability that Respondent would be sore likely to receive 
continued funding for his business if the Good loan aodifications 
were approved. During this period of tiae. Respondent also 
fails* to reporti this information on an Association conflict of 
interest disclosure form. 

A director's duty of candor requires hia to disclose the 

nature and extent of his conflicts of interest and all other 

material information relevant to a transaction under 
% 

consideration by the board. Respondent had a conflict arising 
out of his relationships with Good and fron his own potential 
interest in the approval of the Good loan aodifications. He 
failed to disclose his potential interest in the board's action 

6 4 5 7 



or tli* nature and extent of his rslationships with Good. 
Respondent; also failad to shara with tha board tha additional 
information that Good had recently obligated himself to continua 
funding JNBS and to provida up to $5 million to JNB1. Raapondant 
was undar a duty to shara that information ragardlass of vhether 
ha had a conflicting interest. Ha had information concaming a 
borrovar's financial obligations to which managamant and tha 
board vara not privy. Ha failad to disclosa this information, 
and thus braachad his fiduciary duties. 

i 

c. Tha Standard Tor IirotBOi of a fijiU end Pealet Order 

At tha tima of Respondent's actions, section 407(a)(1) of 
tha NHA authorized tha FSLZC to issue a cease and desist order if 
a director of an insured institution has bean, is, or is about to 
be engaged in an unsafe or unsound practice or is, has, or is 
about to violate a lav, rule, or regulation. 12 U.S.C. 

S 1730(a)(1). 14 Tha history of the statute shove that Congress 
carefully considered tha phrase N unsafe or unsound-* 9 Because tha 
term "unsafe or unsound practice* 9 vas undefined in tha statute, 
tha House requested tha Chairman of tha FKLBB, John Home, to 
provida guidance on tha subject. The concept vas explained by 
Chairman Home as follovs: 


14 FIRREA rtpealid s«ction 407 (t) of th. NHA, but th« 
grounds for issuance of a cease and desist order set forth 
therein still govern actionable conduct that occurred prior to 
FIRREA. 2a* section 401(f) of FIRREA. Post-FIRREA, the 
authority of the OTS to issue a cease and desist order is derived 
from section 8(b) of tha FDIA. 64 5 8 
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Lika uny other generic tens widely used in 
the law, such as "fraud," "negligence," 

.."probable cause," or "good faith," the ten 
'"unsafe or unsound practices" has a- central 
meaning which can and sust be applied to 
constantly changing factual circumstances. 
generally .racking. an "unsafe or uMomuft 
nrectice" eabreces any action, or lack of 
action, which... la... .contrary to..oa»«rally_af.'C*nted 
standards of prudent operation., the possible 
eonaeouences of which, if continued.. .wouldJha 
abnormal risk or loss or damage to an 
Institution, its shareholders, or the agencies 
administering the insurance funds. 

Financial Institutions Supervisory and Insurance Act of 12111 

Hearings on 8. 3158 and S. 3695 Before the House Committee on 

Banking and Currency . 89th Cong., 2d Seas. 49-50 (memorandum 

-J 

submitted by John Homo) (emphasis added; citations omitted) 


This definition has gained vide acceptance among the banking 
agencies and the courts. 19 Under it, the regulatory agencies 
have broad authority to identify unsafe or unsound practices. 14 
The courts have recognized that the very purpose of using so 

-« i - , - 


19 See, e.q. . Van Dvke v. Board of Governors of the Federal 
Reserve Svstes . 876 F.2d 1377, 1380 (8th Cir. 1989); Matter of 
Rodrigues . FHLBB Res. No. 88-1564 at 49 (OTS Final Decision 
issued pursuant to OTS Res. No. 89-447, dated December 5, 1989); 
In the Matter of Anonymous. FDIC Docket No. FDIC 85-2 15e (7-17- 
86) , reprinted in 1 FDIC Enforcement Decisions and Orders % 
5069.14 fl986); In the Matter of Anonymous . FDIC Docket No. FDIC 
84-58e (1-25-85), reprinted in 1 FDIC Enforcement Decisions and 
orders r 5042.9 (1985); First. Nat*! Bank. Qt. Laaagqut y* Smith, 

610 F. 2d 1258, 1265 (5th Cir*, 1980); First Nafl Bank of Eden v. 
Dept, of the Treasury . 568 F.2d 610, 611 n.2 (8th Cir. 1978). 

14 In administrative proceedings, what is unsafe or 
unsound may properly be established by the expert testimony of 
bank or thrift examiners. Sunshine state Bank v. FDIC . 783 F.2d 
1580, 1582-83 (11th Cir. 1986) ; First Mat'l Bank. ofL Eden v. Dec:, 

<?X TrtasurYr 568 F.2d at 611. 64 5 9 
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generic * turn was to permit tho regulatory agendas the 

flexibility necessary to respond to new or different situations 

to protect the public and the Nation's federal deposit insurance 

funds. Tn re Franklin Mat'l Bank Securities Llticatlon. 478 F. 

Supp. 210, 218 (E.D.M.Y. 1979). As the Fifth Circuit has stated: 

The phrase "unsafe or unsound banking practice" 
is widely used in the regulatory statutes and 
in case law, and one of the purposes of the 
banking acts is clearly to commit the 
progressive definition and eradication of such 
practices to the expertise of the appropriate 
regulatory agencies. 

Groos Nat >1 Bank v. Comptroller of the Currency, 573 F.2d 889, 

897 (5th Ci*. 1978) . £*1 Independent Bankers Ass«n v. wImwi. 

613 F.2d 1164, 1168-69 (D.C. Cir. 1979), cert, denied . 449 U.S. 
823 (1980) (discretionary authority to define and eliminate 
"unsafe and unsound" conduct is to be liberally construed) • 

consistent with the definition of unsafe or unsound practice 
in. the? legislative history, . the case 1 holds- tfrat ^frh#, 

appropriate standard for the issuance of a cease and desist order 
is: (1) whether the conduct is contrary to generally accepted 

standards of prudent operation of a financial institution, (2) 
the possible consequence of which, if continued, may be abnormal 
risk, or j loss, or damage to an institution, its shareholders, or 
the insurance fund. Sift First Nat*! Bank of Eden v. Dept, of the 
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.. r 

j2|AfUS3Ci'. F*2d at 611 n.2. 

Respondent's conduct constitutes unsafe or unsound practices 
under the standards recognized by Congress and the courts* 

First, in each of the situations described above. Respondent 
breached his fiduciary duties by failing to disclose* a conflict 
of interest* Thus he obviously acted in a Banner contrary to 
generally established standards of prudent operation of a 
financial institution. Respondent's voting on the Walters 
transaction .was also contrary to such standards* 

Second, this conduct exposed the Association to the 
possibility of abnormal risk because it impaired the decision- 
making process of the board. The consequences of a director's 
failure to disclose that he, or his primary business, vould 
benefit from otters' "put* *to the board for decision can be 
substantial. To omit to disclose such inf ornation deprives the . 


17 Respondent has asserted that a third eienent is 
required* that the conduct have "a reasonably direct effect on 
an association's financial soundness ." This additional element 
was suggested — 15 years after the passage of the Financial 
Institutions Reform Act — by the Fifth Circuit in Gulf Federal 
Sa^ingi k Loan Aialn v. EHIBB, *5i F. 2 d 259 , 264 (5th cir. i98i), 

cert, denied. 458 U.S. 1121 (1982). A requirement of such a 
shoving is fundamentally inconsistent with the purpose of a cease 
and desist order, which is to try to stop harm to an institution 
kSlREl it occurs. Saratoga Savings k Loan Ass'n v. FHLBB. 879 
F • 2d 689, 693 (9th Cir. 1989). The Director accordingly rejects 
Respondent's argument that such a third element is required to 
establish that conduct is unsafe or unsound. £4 £ 4 
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board of th* opportunity to consider all pertinent facts vben 
d eciding a natter before it. The resulting uninforaed decision- 
making exposes an insured depository institution to abnormal 
risk. 

Furthermore, a director's failure to abstain from voting on 
an institution's transactions with his business pertner exposes 
the institution to abnormal risk because of the impairment of the 
director's independent business judgment. When the interests of 
the institution and the business partner do not coincide (as is 

f 

tha casa whan tha institution is a landar an d tha businass 
partnar is a borrowar) , tha diractor nay rasolva doubts about tha 
wisdon of corporats action in a nannar favorabla to his businass 
partnar. Tha diractor nay ba unabla to discam inpartially tha 
narits of a transaction that would banafit his businass partnar. 
such lack of impartiality posas an abnormal risk to insurad 
depository institutions. ^Prevention of .suchj^isk and its 
possibla advarsa consequences is a fundanantal objactiva of tha 
ceasa and dasist procass. Accordingly, tha Diractor concludas 
that grounds axist for tha issuanca of a caasa and dasist ordar 
against Respondent. 

D. man of It nt and flcgsifluat 

Tha ranaining issuas fall into tha following ganaral 
catagorias: tha indapandanca of tha trier-of-fact; tha ramady to 
ba inposad; and tha ALJ's rulings on various notions. 
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1. -Indn«nd«nga of Judmant 
Respondent maintains that tha AU essentially adopted 
Enforcement's proposed findings of fact and conclusions of lav 
wholesale without reviewing the record and exercising his own 
judgment. The Director's review of the ALT'S Recommended 
Decision, however, shows that the ALT did not uncritically adopt 
the agency's proposed findings and conclusions without further 
consideration or elaboration. The record shows that the ALT 
reviewed the record and exercised his own judgment in formulating 

f 

his findings and reaching his conclusions •* ** The ALT did not • 
adopt either party's proposed findings and conclusions verbatim 
and incorporate them in his Recommended Decision. Accordingly, 
the Director rejects Respondent's exception that the ALT failed 
to exercise independent judgment in reaching his Recommended 
Decision. 


2. aiintiu! BistpUpni a tht aiwtndta ami 
a. AYllUElll.VE-9g. thf gfMi tad Pfgist flgfl fg 
Respondent contends that a cease and desist order is not 
appropriate in this cas. b.caus. Ra.pond.nt no longer s.rv.s as a 


* In any event, while appallat. tribunals uniformly 
criticiz. a tri.r-of -fact's whol.sal. adoption of a party's 

findings or brief, such a decision will not b« overturned unless 
it is clearly erroneous. See Anderson v. Bessemer City. 470 U.S. 
564, 572 (1984) ; DlLeo v. Ernst t Vouna . 901 F.2d 624, 626 (7th 
Cir.), cert, denied. Ill S.Ct. 347 (1990); Walton v. United 
Consumers Club. Inc.. 786 F.2d 303, 314 (7th Cir. 1986). 
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director of the Association and tha Association itself no longer 
exists. According to Respondent, cease and desist proceedings 
are preventive actions to correct unsafe or unsound practices 
••affecting the continued viability of an ongoing 
federally-insured institution" and, as such, nay not be based on 
past acts unless a reasonable likelihood of recurrence exists. 
Brief in Support of Bush's Exceptions to the ALJ's Decision at 
6-8, citing Gulf Federal Savings 8 Loan Aas'n v. FHLBB. 651 F.2d 
259, 263 (5th Cir. 1981), cert, denied . 458 U.S. 1121 (1982); 

first National Bank of Bellalrt. v.. coaptrolltr of the gaging# 

697 F.2d 674, 681 (5th Cir. 1983). Respondent further asserts 
that a cease and desist order, like an injunction, is not 
warranted because the AL1 did not find that Respondent acted in 
bad faith. Sift Aaron v. SEC . 446 U.S. 680 (1980); SEC v. 
fcaXSll# 654 F. 2d 698 (10th Cir. 1981). 

These arguments are without merit. Section of the FDIA, 

as amended by section 905(a) of FIRREA, expressly authorizes the- 
OTS to bring cease and desist actions even though the 
institution-affiliated party charged may have resigned from the 
institution or the institution may have closed. 103 Stat. at 459 
(to be codified at 12 U.S.C. $ 1818 (i) (3)). See also H.R. Conf. 
Rep. No. 1278, 101st Cong., 1st Sess. 440 (1989). Congress 
explicitly provided that such authority is retroactive, subject 
to a six-year statute of limitations. Id* By its terms, 
therefore, the FDIA provides for cease and desist orders directed 
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4401 


35 

at past; misconduct regardless of tha status of tha raspondant or 
tha institution* 

Raspondant also arguas, in essence, that his rasignation and 
tha closing of tha Association foraclosa a finding that a 
reasonable likelihood of recurrence exists. Since Congress has 
expressly authorized cease and desist actions against officers 
and directors who have resigned or separated from closed 
institutions. Congress could not have intended that those events 
would preclgde issuance of a cease and desist order. Moreover, 
as a practical natter, the possibility exists that at sone-ti ne 
in the future. Respondent could serve again as a director of an 
insured depository institution. 

With regard to his assertion of a good faith defense against 
a cease and desist order. Respondent relies primarily on cases 
arising under the federal securities lavs. See Aaron v. SEC . 446 
U.S. 680; SEC v. Haswell . 654 F.2d 698. Respondent's reliance on 
this argument and the associated case lav is misplaced. The 
courts have required a shoving of scienter to support issuance of 
injunctions against violations of certain antifraud provisions of 
the securities lavs. Aaron v. SEC , 446 U.S. at 701-702; SEC v. 

Ha swell . 654 F.2d at 699. 

Neither section 407(e) of the NHA nor section 8(b) of the 
FDIA contains a scienter requirement. 12 U.S.C. $ 1730(e); 
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FIRREA £ 902(t), 103 Stat. at 446-48 (to bi codifiid at 12 U.S.C. 
§ 1818 (b)).. The Dinctor don not intarpnt thi OTS's ceast and 
desist authority to require a showing of scienter prior to tha 
issuanca of such orders, and, on that basis, ha raj acts 
Raspondant's argument that good faith, avan if demonstrated, 
would pracluda tha issuanca of a caasa and dasist ordar undar 
thasa circumstances. 

b. Bxa.ption* to tha »*eo— nd.d Ordar 
Tha KLJ recommended that tha Diractor issua an ordar 
raquiring Raspondant to caasa and dasist from: any acts, 
omissions, or practices involving conflicts of interest as 
defined in 12 C.F.R* S 571*7; any acts, omissions, or practices 
which constitute a breach of fiduciary duty; and any unsafe or 
unsound practice as an institution-affiliated party* In 
addition, tha AU suggested that Respondent be required to 
perform certain affirmative actions upon joining thar board of any 
federally insured depository institution or holding company 
thereof. 

Raspondant submitted exceptions to each paragraph of the 
ALJ's recommended ordar to cease and desist. Generally, 
Respondent contends that tha recommended order is both unduly 
vague and overly broad. 
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Thm? Director rejects Respondent 1 s argument that ordering 
compliance with section 571.7 is impermissible because its 
provisions are unconstitutionally vague* In fact, both the 
language of the regulation and the common lav that has arisen 
regarding conflicts of interest have established veil-recognized 
standards of behavior for officers and directors of financial 
institutions* The Director has found that Respondent engaged in 
activities inconsistent with the standard articulated by section 
571.7, which embodies well-established principles of federal and 
common lav* Zt is, therefore, appropriate to order Respondent in 

f 

the future to conform his behavior to section 571*7, the common 
lav, and the standards discussed in this Decision* 

Contrary to Respondents exceptions to paragraphs 4(a) and 
(b) of the recommended order, it is also appropriate, in view of 
the Director's conclusions regarding the transactions at issue in 
this case r to ojrjler. : Respondent to seek legal advice in connection 
with any future service as a director and to abstain from voting 
or participating in those matters where he has a personal 
interest and may experience a direct or indirect benefit. 
Similarly, the Director's conclusions concerning these 
transactions, in large part affirming the ALJ's findings, 
demonstrate the necessity of ordering Respondent to refrain from 
future breaches of his fiduciary duties and unsafe or unsound 
practices, as discussed in this Decision, despite his exceptions 
to paragraphs 2 and 3 of the ALJ's recommended order. 
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In addition, with regard to Respondent's objections to 
paragraphs 4(c) and (d) of the recommended order concerning the 
extent of disclosure to be required, the Director concludes that 
those paragraphs were intended only to require compliance with 
fiduciary duties of directors, as discussed in this Decision. 

Finally, the Director has revieved paragraph 5 of the 
recommended order, in which the ALJ ordered Respondent to cease 
and desist from any violations of various statutory and 
regulatory provisions governing transactions with affiliates, as 
well as section 571.7. In light of the Director's findings of 
fact and conclusions of lav regarding Respondent's activities 
contained in this Decision, the Director declines to accept the 
ALJ's recommendation, except with regard to section 571.7. See 
paragraph 2(e) of the attached Order. 

Enforcement in turn seelcs to enhance the recommended order 
to require that, prior to serving as an institution-affiliated 
party in the future. Respondent demonstrates the ability to 
recognize; and react to actual, potential, and apparent conflicts 
of interest. In its exception. Enforcement suggests that 
Respondent be prohibited from future service until such ability 
is shown by his actions, education, or similar means. The 
Director believes, however, that the attached order to cease and 
desist is adequate to prevent future conflict of interest abuses 
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by Respondent without the additional conditions sought by 
Enforcement* " 

3. Exemptions to ths XLJ«i Rulings on Motions for 
flllHI Pi ■Position and to Amend ths Motios of 
Charges 

Respondent's exceptions to the ALJ's denial of his notion 
for summary disposition and the ALJ's granting of Enf orcenent • s 
motion to amend the notice of charges merely restate his 
arguments before the administrative lav judge* These exceptions 
are also without merit* The ALJ has broad discretion to allow 

i 

either party to amend its pleadings throughout the administrative 
proceedings, and the Director finds no evidence to indicate that 
the ALJ abused his discretion in this instance. 12 C.F.R. 

$ 509*15. 1f 

Respondent also renews his objection to the ALJ's denial of 
his motion .fo^jaummary disposition based gn .Respondent's 
assertion that a cease and desist order is no longer available • 
following his resignation and the closing of the Association. 


19 Enforcement was allowed to amend its Notice of Charges 
and Hearing merely to conform the pleading to the evidence and to 
clarify that the charges involved both the breach of fiduciary 
duties and unsafe or unsound practices. The ALJ expressly 
concluded that the acts that formed the basis for the Notice 
remained unchanged and that Respondent had actual notice of 
Enforcement's intention to pursue the issue of unsafe or unsound 
practices throughout these proceedings. The ALJ also gave 
Respondent the opportunity to present additional evidence in 
response to the amended pleading. Order (Oct. 5, 1990) (granting 
OTS's Motion to Amend Notice of Charges). 
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The Directors upholds the ALJ's denial of Raspondant 1 a motion for 
summary disposition because, as previously discussed, FIRREA 
amended this agency's caaaa and desist authority to allov such 
proceedings against officers and directors who have resigned or 
institutions that have closed. 103 Stat. at 459 (to be codified 
at 12 U.S.C. S 1818(1)). 
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rlnfllnqi-gl fact 


1. Director's Findings. s>t Fact 

After review of the AU's Findings of Fact and of the entire 
record in this case, the Director adopts the following findings 
of fact. These facts are those found by the ALJ revised in 
certain instances to reflect the Director's rulings on 
Respondent's 'exceptions. The bases for these revisions are 
explained in subsection 2 , below.* 

1. The Association was a corporation chartered by the State of 
Colorado, with accounts insured by the FSLZC, pursuant to Section 
403(b) of the NHA, 12 U.S.C. Section 1726(b). (ALT Fact #1; Jt. 
St ip. #8) 

2. Respondent was invited to join the Association's Board by 
Michael Wise ("Wise''), Chief Executive Officer and Chairman of 
the Board. (ALJ Fact *2; Ex. No. B-5, p. 1) 

3. Respondent was elected an Association director on, August 22, 
1985. The- firsts Beard meeting- hsp attended? vaar oh September 26, 
1985. Respondent resighed from the Association's Board on or 
about August 8, 1988. (ALJ Fact #3; Jt. Stip. #10) 

4. Respondent received between $20,000 and $30,000 a year from 
the Association in director's and meeting fees. (ALJ Fact #4) 

5. While Respondent was an Association director, there were 
ten 1 other Board members. The other "outside" or non-management 
members o£* the Board of Directors were Richard J. Bunchman, Diane 
E. Ingels, Richard F. Vitfcus, Marjorie Page, Louis Degan, and 
Florian F/ Barth. "Inside" or management members of the Board of 
Directors were Michael Wise, Richard Vandapool, W. James Metz and 
Robert Lewis. (AU Fact #5; Jt. Stip. #12) 


The AU 1 s Finding of Fact stated that there were nine 
other Board members, when, in fact, there were ten. 
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6 . As oE January «, 1983 Respondent and two business 
associates^ Jaass Judd ("Judd") and Evans 6. Nash, Jr. ("Nash"), 
formad a partnership fcnown as JNB Exploration Company ("JNBE") to 

explore for oil and gas in the Powder River Basin in Wyoming. 

(ALJ Fact #6/ Jt. Stip. #17) 

7. The general partners of JNBE were Respondent, Judd and Nash. 
Respondent and Judd were to worfc full-time for the partnership. 
Nash was to worfc part-time for the partnership. Their capital 
contributions and general profit and loss interests were: 

James B. Judd $100 

Neil M. Bush $100 

Evans G. Nash $ 66 

(ALJ Fact #7; Jt. Stip. #20) 

8. JNBE and related entities were Respondent's and Judd's 
primary occupation and source of income. JNBE ultimately was not 
profitable. 'It paid Respondent and Judd a salary that started at 
approximately $60,000 per year and rose in 1987 to $120,000. per 
year. (ALJ Fact #8; Jt. Stip. #19; Tr. (Bush), pp. 536-537) 

9. Respondent approached Walters in 1983 to invest in JNBE 
because Walters was a wealthy investor and Respondent had learned 
Walters invested in oil and gas deals. (ALJ Fact #9; Ex. No. B-5, 
P. 3) 


32.8125% 

32.8125% 

21.875% 


10. The limited partners of JNBE at formation, together with 
their capital contributions and general profit and loss 
interests, were: 

Walters Petroleum I, Ltd- $150,000 6.25% 

Shaffel Petroleum Ltd'. $150,000 -- 6.25% ' 

These contributions were made in several installments and 
completed by November 1983. Neither Walters Petroleum nor Shaffel 
Petroleum made any further investments in JNBE. (ALJ Fact #10; 

Jt. Stip #21; Jt. Ex. No. 12.3, p. 790) JNBE financed its 
operations after these contributions were spent by its lines of 
credit with CCNB and numerous sales of oil and gas prospects. 

(Jt. Stip. #21; Ex. B-5, p. 3) 

11. In addition, until JNBE recouped its net losses, Walters 
Petroleum was entitled to a 48.5% share in its profits and 
losses. (ALJ Fact #11? Jt. ExT No. 12.3, p. 782? Tr. (Bush), pp. 
533-534) 

12. waiters Petroleum and Shaffel Petroleum also received a two- 
year right of first refusal to invest up to 25% in each JNBE deal 
on a non-promoted basis. (The term "non-promoted" means the right 
to participate at JNBE's cost, i.e., JNBE will not retain a 
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working or royalty interest in any intaraat acquired by tha 
limitad partnar. (AU Fact, n. 7? Jt. Stip., n. 2) Walters 
Petroleum's right of first rafusal was for a two-year pariod, and 
Walters did not exarcisa tha right after 1983. No additional 
investment was made after November, 1983. (ALT Fact #12? Jt. 
stip. #21) 

13. Kenneth Good ("Good”) agreed to invest and invested in JNBE 
in August, 1983. His agreement of August 12, 1983 with JNBE 
provided that: 

a. Good or an affiliate would arrange three lines of 
credit for JNBE at Denver lending institutions, totaling 
$740,000? Judd, Nash, Respondent and Good would guarantee the 
loans. Among themselves, they agreed to guarantee the loans in 
proportion to their partnership shares. 

b. Good would lend JNBE $500,000 in the following year for 
drilling costs, due on January 6, 1988, and up to an additional 
$1 million in the second and third following years, also to be 
due on January 6, 1988? if he failed to do so, JNBE could 
repurchase Good's partnership interest for $10,000. The loans* 
were without recourse to Judd, Nash and Respondent. 

c. Good would acquire a 25% limited partnership interest 
upon his contribution of $10,000.00. 

d. JNBE would grant Good a five-year right of first 
refusal to purchase up to a 25% working interest in any JNBE deal 
on a non-promoted basis. (ALJ Fact. #13? Jt. Stip. #22) 

14. As of September 29, 1983, the JNBE partnership agreement was 
amended to include Good as an additional limited partner. After 
the amendment, -the ..general partners* of. JNBE, together with, their 
capital contributions and“ general profit and loss interests, 
were: 


James B. Judd $100 23.4375% 

Neil M. Bush $100 23.4375% 

Evans G. Nash, Jr. $ 66 15.625% 

and the limited partners of JNBE were: 

Walters Petroleum I, Ltd. $150,000 6.25% 

Shaffel Petroleum, Ltd. $150,000 6.25% 

Kenneth M. Good $ 10,000 25.00% 

(ALJ Fact #14; Jt. Stip. #23) 


15. In addition, according to the amendment to the agreement, 
until JNBE recouped its net losses, Walters Petroleum, Good, a r.d 
Shaffel Petroleum, were entitled to share 97% of its profits and 
losses. (ALJ Fact #15? Jt. EX. No. 12.5, p. 797) 
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16. Pursuant to tha arrangement, JNBE executed a promissory note 
with Cherry Creek National Bank ("CCNB") in December 1983 for 
$225,000. $171,-000 was borrowed pursuant to this note, which paid 
off on January 30, 1984 when CCNB extended to JNBE a $750,000 
"working capital" line of credit, guaranteed by Good, Respondent, 
Nash and Judd. Among the partners. Good was liable for 28.56% of 
the guaranty, Judd and Respondent each for 26.79%, and Nash for 
17.86%. CCNB also extended a $500,000 "exploration" line of 
credit to JNBE, which was guaranteed only by Good. (ALJ Fact 
#16? Jt. Stip. #26) 

17. In August, 1984, CCNB increased the exploration line of 
credit to $1 million. Good requested this increase. (ALJ Fact 
#17; Jt. Stip. #28) 

13. At all relevant times, Walters was the majority and 
controlling shareholder, a director, and an officer of Cherry 
Creek Bancshares, Ltd. , the bank holding company that wholly 
owned and controlled CCNB. (ALJ Fact #18? Jt. Stip. #s 25, 

46,47? Jt. Ex* NO. 15, pp. 1019, 1021) 

19. (a) On October 31, 1984, Good lent Respondent personally 

$ 100 , 000 . 

(b) That loan has never been repaid. 

(c) The loan was made so that Good could trade in a 
commodities pool on Respondents behalf. 

(d) The expectation was that Respondent would keep any 
profits that might be earned, but that repayment would be 
forgiven if the money were lost.* (ALJ Fact #19? Jt. Stip. #29) 

20. As of* January Z r 1985^, Nash vithdrev *from r JKBE; r an'd Good: 
acquired part of Nash's interest. Judd sold part of his interest 
to Respondent. Thereafter, the general partners of JNBE were: 


James B. Judd 20.00% 

Neil M. Bush 33.75 

and the limited partners of JNBE were: 

Walters Petroleum I, Ltd. 6.25% 

* WDS Petroleum, Ltd. (formerly 

Shaffel Petroleum) 6.25% 

Kenneth M. Good 33.75% 

(ALJ Fact #20; Jt. Stip. #30) 


21. In June, 1986, Good proposed restructuring JNBE by acquiring 
an 80% interest in JNBE and making it a subsidiary of Gulfstream 
Housing Corp. (ALJ Fact #21? Jt. Stip. #38; Ex. No. B-5, p. 4) 
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22. As of August 1, 1986, WDS Petroleum, Ltd. (formerly Shaffel 
Petroleum, Ltd?) withdrew from JNBE and assigned its partnership 
interest to- JNBE. (ALT Fact #22; Jt. Stip. #31) 

23. On August 4, 1986, Walters Petroleum released its right of 
first refusal to purchase an interest in JNBE deals. (ALT Fact 
#23; Jt. Stip. #32) 

24. As of October 3, 1986, Walters Petroleum withdrew from JNBE 
and assigned its partnership interest back to JNBE for $50,000 in 
cash, and a $100,000 non-recourse promissory note with a one-year 
term. (ALT Fact #24; Jt. Stip. #33; Jt. Ex. No. 12.12; Jt. Ex. 
No. 12, p. 594) 

25. On or about June 30, 1988, Walters Petroleum assigned the 
$100,000 JNBE note to Walters individually. JNBE sought and 
received modifications of the terms of the note. As of May 1989, 
when Respondent withdrew from JNBE, no principal or interest had 
been paid. The debt remains unpaid. No legal action has even 
been taken to, enforce any rights under the note. (ALT Fact #25; 
Jt. Stip. #34; Jt. EX. No. 12, p. 595) 

r 

26. In late 1987, in accordance. with the September 1, 1986 
Agreement, JNBE revised its partnership agreement, effective as 
of January 2, 1987. (ALT Fact #26; Jt. Stip. #40) The restated 
and amended partnership agreement provided that: 

a. The general partners of JNBE and their general profits 
interests were: 

James B. Judd 7.442% 

Neil M. Bush 12.558% 

The Good Partnership 79.000% 

and the limited partner and its general profits interest was: 

The Good Partnership 1.000% 

( AU Fact #26 (a) ; Jt. Stip. *40(a)) 

As of January 2, 1987, Good assigned his interest in JNBE to The 
Good Partnership, a Colorado general partnership of which he was 
a general partner. (ALT Fact #26, n. 8; Jt. Stip. #40, n. 3) 

b. Respondent was designated managing partner, with 
authority to carry out the management, conduct, and operation of 
the partnership's business. ( ALJ Fact #26(b); Jt. Stip. #40(b)) 

c. An owner's committee was established, consisting of 
Judd, Respondent, and Good, with authority to establish the 
partnership's quarterly budget. The managing partner could net 
take any action inconsistent with the terms of the quarterly 
budget, except with the prior consent of the owner's committee. 

6475 



4412 


6 

Acts of thm owner's: committsm required Good's approval. (AU 
Fact #26(cJ ; Jt. Stip. #40 (c)) 

27. In February, 1987, Respondent's personal guaranty on the 
loans from CCNB was reduced to $250,000. (ALT Fact #27; Jt. Stip. 
#s 35-36) Good also agreed to indemnify Respondent in the event 
Respondent was required to satisfy the guaranty. (ALT Fact #27; 
Jt. Stip. #s 36-37) 

28. Good, Respondent, Judd and JNBE executed an agreement on 
September 1, 1986 that provided that: 

a. Good would receive, on January 2, 1987, an 80% profits 
interest in JNBE and would receive 80% of the profits interest 
owned by two U.S. corporations (one to be owned by Respondent and 
Judd and the other to be owned by Good) in an Argentine joint 
venture. The Argentine joint venture might include one or more 
Argentine entities. (ALT Fact #28(a); Jt. Stip. #39(a); Jt. Ex. 
No. 12.16) 

b. Good would deliver to JNBE and related entities, .on 
January 2, 1987, a promissory note requiring contribution of $5 
million (less any amounts contributed between September 1, 1986 
and January 2, 1987). "Contribution" for this purpose meant 
either a contribution or a loan repayable out of partnership 
revenue (if any) . The promissory note was to be non-recourse and 
would not personally obligate Good to contribute any monies. 
However, if he failed to contribute the full $5 million by 
December 31, 1987, his 80% profits interests referred to in 
paragraph 1. above would be reduced by 1% for each $120,000 he 
did not contribute. (ALT Fact #28 (b); Jt. Stip. #39 (b) ) 

c. The loan agreement of August, 1983, between Good and 
JNBB was terminated.- In its place, Good agreed to ^continue to 
make available the existing $750,000 "working" line of credit, 
with recourse to the general partners of JNBE, and to increase to 
$1.5 million the "exploration" line of credit, without recourse 
to the partners. Good never increased the "exploration" line of 
credit. (ALT Fact #28 (c); Jt. Stip. #39 (c) ) 

d. Pursuant to the non-recourse promissory note to be 
executed on January 2, 1987, Good would provide the funding for 
the operations of JNBE and related entities, including 
Respondent's and Judd's salary and benefits. Respondent and Judd 
would receive a salary of $120,000 per year and medical insurance 
for them and their families. ( ALJ Fact #28 (d); Jt. Stip. 39 (dj; 
Jt. Ex. No. 12.16, pp. 884-885) 

e. The allocation of funds contributed by Good and budgets 
of JNBE and related entities would be decided by a management 
committee consisting of Respondent, Judd, and Good. Acts of 
management committee required Good’s approval. (ALT Fact #28 (e;: 

6 4 7 G 



4413 


7 


Jt. Stip~ #39(e)J 

f. on January 2, 1987, the JNBE partnership agreement 
would be amended to restate the partnership shares and designate 
Respondent as its managing partner. (ALJ Fact #28 (f) ; Jt. Stip. 
#39'f) 


g. The promissory note provided for in the September 1, 
1986 agreement, to be executed by Good on January 2 , 1987, was 
never executed. Instead, Good executed a subscription agreement 
as of January 2, 1987 for the contribution of up to approximately 
$3,000,000 to JNBE and the silent partnership that was formed in 
August, 1987 between Good International, Inc. ("Good 
International" ) and JNB International, Inc. ("JNBI") for 
operations in Argentina. The subscription agreement was executed 
in lieu of the $5.0 million non-recourse promissory note provided 
for in the September 1, 1986 agreement. (ALJ Fact 128(g)? Jt. 
Stip. #s 39(g) and 41) 

29. From and after November, 1986, JNBE and its related entities 
received contributions from Good for operating funds, including 
salaries. (ALJ Fact #29? Jt. Stip. #44? Jt. Ex. No. 12, pp. 650- 
651; Tr. (Bush), p. 632) 

30. Good ultimately provided over $1 million to JNBE and its 
related entities pursuant to the agreement of September 1, 1986. 
(AU Fact #30? Jt. Stip. #45? Jt. Ex. No. 12, pp. 676-677) 

31. The Association's conflict of interest policy required 
officers and directors to report "any activity that might in any 
way be deemed to constitute such a conflict (of interest) , and 
doubts should be resolved in favor of disclosure so that an 
informed judgment can thereafter be made". The Association's 
conflict of interest policy 'also stated:'” "It isf hot 'the- - 
intention of the Association to require the officer or director 
to exercise independent judgment as to whether or not a specific * 
act, interest, or relationship constitutes a conflict of 
interest." (Jt. Ex. No. 1 at 1) 

32. On June 27, 1986, Respondent completed an Association's 
conf licts-of-interest disclosure form pursuant to the policy 
dated April 24, 1985. Respondent stated that his conflicts were: 
"None". Respondent did not disclose: 

a. that Walters, through Walters Petroleum, was a partner 
of Respondent in JNBE. 

b. that CCNB, a bank owned and controlled by Walters, had 
extended over $1.5 million in credit to JNBE, a company that was 
Respondent's orimary occupation and source of income. 
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c. that Respondent was personally liable as a guarantor of 
$750,000 in lines of credit from CCNB. (AU Fact #32; Jt. Stip. 
#60; Jt. Ex/ No. 12.26) 

33. On February 26, 1987, Respondent completed another 
Association conflicts-of -interest disclosure form. Respondent 
stated only: "Ken Good is a substantial partner in JNB 
Exploration, my primary business. Ken has a large loan position 
with the Association. " He did not disclose: 

a. that JNBE owed $100,000 to Halters Petroleum, a company 
owned and controlled by Walters. 

b. that CCNB, a ban* owned and controlled by Walters, had 
extended over $1.5 million in credit to JNBE, a company that was 
Respondent's primary occupation and source of income. 

c. that Respondent was personally liable as a guarantor of 
$250,000 in lines of credit from CCNB. (AU Fact #33; Jt. Stip. 
#s 36 and 61; Jt. Ex. No. 12.27) 

34. while Walter's company, Walters Petroleum, was a limited f 
partner of JNBE, Respondent voted as a director of the 
Association to approve the following purchases of properties 
from, and loans made to, Walters or other entities he owned or 
controlled ("Walters Interests"): 

Gun club (purchase) $ 10 , 400,000 

Broomfield 400 (purchase) 6,100,000 

(AU Fact #34; Jt. Stip. #s 69-70; Jt. Ex. No. 3, pp. 7,10) 


35. After WalterJs. company. withdrew from JNBE as a limited 
partner, but while it remained a creditor of JNBE, Respondent 
voted as a director of the Association to ratify the following 
transactions with Walters Interests: 


Aurora Galleria (loan increase) 
Forest Highlands (letter of credit) 
Block One (purchase) 

Guaranty Bank (purchase) 

(AU Fact #35; Jt. Stip. #S 71, 72, 74, 75) 


$25,500,000 
1 , 000,000 
20,900, 000 2 
33,900,000 


Note that according to facts contained in the Joint 
Stipulation of Uncontested Facts, the AU's Fact inverted the Bloc>: 
One purchase figure for the Guaranty Bank purchase figure. Th:s 
error has been corrected herein and the Director relies on tr.e 
jointly stipulated figures. 64 78 
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96. (a) After Walter 1 s company withdrew from JNBE as a limited 

partner, but while it remained a creditor of JNBE, Respondent 
voted as a member of the management committee of the Silverado- 
Elektra Venture to approve the purchase for $7.4 million of a 49% 
interest in Forest Highlands, a project in which Walters had an 
interest. (ALJ Fact # 36(a)? Jt. Stip. #71? Jt. Ex. No. 5) 

(b) Respondent later voted as a member of the Association 
board of directors to approve the transaction for a purchase 
price of $9 million. (ALJ Fact # 36(b)? Jt. Stip. #71? Jt. Ex. 

No. 8, pp. 365-366) 

37. After Walters' company withdrew from JNBE as a limited 
partner, but while it remained a creditor of JNBE, Respondent 
voted as a director of the Association to approve a loan in the 
amount of $7.65 million to Mr. William Pauls for the purchase of 
the Boston & Champa Building from Walters Interests. (AU Fact 
#37; Jt. Stip. #73) 

r 

38. Respondent knew of Walters' interest in the Aurora Galleria, 
Block One, Boston k Champa, Broomfield 400, Forest Highlands, i 
Guaranty Bank, and Gun Club transactions when he voted on them* 
(ALJ Fact #38? Jt. Stip. #78) 

39. When the Association's board of directors was considering 
the Aurora Galleria, Block One, Boston & Champa, Broomfield 400 T 
Forest Highlands, Guaranty Bank, and Gun Club transactions. 
Respondent did not disclose to the other directors his business 
relationship with Walters or his personal and business 
obligations to CCNB, a bank owned and controlled by Walters. (ALJ 
Fact #39? Jt. Stip. #77) 

4 0. - Respondent ate no>4s£tw had- an ownerships interest fcT disclose 
in any of the Walters-related entities with which the Association 
entered into transactions. (ALJ Fact #40? Ex. No. B-5? Ex. No. B- * 
2, p. 8? Tr. (Van Cleave), pp. 203-204) 

41. Respondent did not have any direct financial interest in any 
of the transactions entered into between the Association and 
Walters, or any Walters-related entity. (ALJ Fact #41? Ex. No. 

B-2 , p. 8 ? Ex. No. B-3 , p. 4? Ex. No. B-5, p. 5) 

42. Respondent received no direct financial benefit from any of 
the transactions entered into between the Association and 
Walters, or any Walters-related entity. (ALJ Fact #42? Ex. No. 
B-3, p. 8; Ex. No. B-5; Tr. (Van Cleave), p. 204) 

43. Respondent did not bring or present any of the transactions 
to the Association on Walters' behalf. (ALJ Fact #43, Ex. No. B- 
5, p. 5) He did not discuss them with Walters. (ALJ Fact #43; Tr. 
(Bush), pp. 568-569? Ex. No. B-5, p. 2) He did not attempt to 
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influence* tfte^vote of the Board on tha Walters transactions. (Ex. 
Mo. G-7, 3> 

44. In September, 1986, Respondent and Judd formed JNB 
International, Inc. ("JNBI"), a corporation wholly-owned by the 
two of them to explore for oil and gas in Argentina. Respondent 
owned a 37.21% interest in JNBI. Judd owned the remaining 62.79% 
interest. Good formed Good International, Inc., a Colorado 
corporation, to do business in Argentina with JNBI. (ALJ Fact 
#45; Jt. Stip. #8 48, 50, 51) 

45. On or about September 15, 1986, pursuant to the agreement of 

September 1, 1986, JNBI and Good International agreed to 
associate as partners for the purpose of doing business in 
Argentina. JNBI and Good International participated with Kelumi 
S.A. (an Argentine entity) in consortium which submitted a bid 
for a government-owned oil and gas concession in Neuquen Basin in 
Argentina. Yacimientos Petroliferos Fiscales ("YPF") , the 
government-owned oil company, required as a condition to 
submitting a bid that bidders demonstrate both technical 
expertise ana financial strength. (ALJ Fact #46; Jt. Stip. #& 
48, 50, 51; Jt. EX. No. 12, pp. 632-634) ' l 

46. Respondent and Judd relied on Good to provide the financial 
resources to enable them, through the partnership between JNBI 
and Good International, to qualify to bid on oil leases in 
Argentina. (ALJ Fact #47; Jt. Ex. No. 12, pp. 667-667) 

47. In October and November, 1986, Respondent submitted a 
request to the Association's management that the Association 
provide Good International with a $900,000 line of credit. The 
request included draft loan documents that had been prepared by 
Respondent's lawyers and reviewed by Good's. (ALJ Fact #48; Jt. 
Stip. #s 92 and 93; Jt. Ex. Nos. 12.23 and 12.24) 

48. The purpose of the $900,000 line of credit was to qualify 
Respondent and Judd, through the consortium of which JNBI was a 
part, to explore for oil and gas in Argentina. (ALJ Fact #49; 

Jt. Stip. #s 52, 53, 88, 89) 

!/ 

49. In & letter to the chairman of the board of the Association, 
written on the stationary of JNBE and forwarding draft 
documentation for the $900,000 line of credit, Respondent said: 

(a) '"Good International, Inc. does not plan to request 
advances on the Line of Credit"; 

(b) "the Association has sole discretion in accepting Good 
International's collateral"; 

(c) "Good International is agreeing to pay a 1% fee"; 
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(d^'-^Gbod International, Inc. has shorn enough financial 
wherewithal, to satisfactorily qualify to do business in 
Argentina i 

(e) that the loan documentation "is sent to you by JNB on 
Ken Good's behalf. No reference was made to JNBI. 

(ALJ Fact #50; Jt. EX. NO. 12.23) 

50. In his letter to the chairman of the board of the 
Association, Respondent did not disclose: 

(a) the existence of JNBI; 

(b) his interest in the Argentine venture; or 

(c) the fact that he or any business enterprise with which 
he was associated had any interest in the line of credit. 

(ALJ Fact #51; Jt. Ex. No. 12.23) 

51. Russell Murray, an officer of the Association and a member 
of its investment committee, wrote a memorandum dated November. 
12, 1986 ("Murray Memorandum"), to the Association's investment 
committee and board of directors, recommending approval of the^ 
$900,000 line of credit. (ALJ Fact #52; Jt. Stip. #94? Jt. Ex^ 
No. 6 at 42-43) 

52. The Murray Memorandum was based on Murray's discussions with 
Respondent and Good. His discussions with Respondent were more 
extensive than his conversation with Good. (ALJ Fact #53; Tr. 
(Murray), pp. 29-31, 58) 

53. Respondent told Murray, and the Murray Memorandum stated, 
that the purpose of the line of credit was for a presentation of 
Good International. 1 s financial strength cto^th^- government _o f 
Argentina/ (aEj Fact-#*?*?- Jt. StTpV #95? ~Jt. £x.’ NoT 6 ) ^ 

54. Contrary to Murray's understanding, based on his 
conversations with Respondent and Good, Good International did 
not do business with JNBE ; JNBE did not do business in Argentina; 
and the purpose of the line of credit was to qualify Respondent 
and Judd, through the consortium of which JNBI was’ a part, to bid 
for oil and gas concessions in Argentina. (ALJ Fact #55; Jt. 
Stip. #96>* 

55. When 'Murray prepared the memorandum for the investment 
committee and the board of directors, he was aware that there was 
a business relationship of some kind between Respondent and Good. 
He was not aware, and the Murray Memorandum did not reflect; 

(a) that JNBI existed as a corporation distinct from JN'3E; 
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(b) " that JNBI and Good Intamational vara partners in a 
consortium to do businass in Argantina; 

(c) that tha raason Good Intamational dasired to 
demonstrate ita financial strength to tha Argantina govanmant 
was to qualify tha consortium to bid on oil and gas concassions 
in Argantina ; 

(d) that JNBI antieipatad racaiving a financial benefit 
from tha proposad line of credit. (ALT Fact #56; Tr. (Murray) , 
pp. 34-37, 96) 

56. Whan Raspondent requested tha $900,000 lina of cradit for 
Good International, ha axpactad to obtain financial benefits, in 
that: 


(a) If Good Intamational obtained tha lina of credit, 

JNBI, through tha consortium, would qualify to bid for oil and 
gas concessions in Argantina. 

r 

(b) If tha consortium was able to obtain concessions,.- it i 

hoped to earn a profit on its operations. i 

(AU Fact #57; Tr. (Bush), pp. 592-596) 

57. (a) If Raspondent had told Murray of tha nature and extent 

of Respondent's businass relationship with Good, and Respondent's 
interest in tha lina of cradit, Murray would have submitted the 
transaction to counsel for regulatory review. 

(b) Murray did not present tha request for the line of 
credit to counsel. 

(ALJ Fact #58; Tr. (Murray), pp. 35-38, 62) 

587 On November - 247“ 19867 ’ the" Association's board considered and 
approved tha $900,000 lina of credit to Good International, for a 
fee of $9,000. Funding was contingent on provision of 
satisfactory collateral. Respondent was present at the meeting 
and abstained. (ALJ Fact #60; Jt. St ip. #98; Jt. Ex. No. 6, p. 
43) 


59. Whan tha directors of the Association considered the 
$900,000 lina of credit, they were not aware and Respondent did 
not disclose: 

(a) that Good International was a partner of JNBI, a 
company of which Respondent wa’s a director, officer, and 
shareholder; 

(b) that the lina of credit was to be used to qualify 
Respondent, through a consortium of which JNBI was a member, to 
bid on oil and gas concessions in Argentina; 
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(c) thate Respondent expected to obtain a business banafit 
from usa ot tha lina of credit? 

(d) that there were errors in tha Murray Memorandum, 
including tha confusion between JNBE and JNBX. 

(ALJ Fact #61/ EX. No. G-4, pp. 3-4? Ex. No. G-5, pp. 3-4? Ex. 

No. G-6, pp. 4-5? EX. NO. G-7, pp. 4-5? Tr. (Barth), pp. 522-523) 

60. The first time Respondent disclosed his relationship with 
Good on an Association's conflicts-of -interest form, pursuant to 
the Association's policy, was on February 26, 1987. (ALJ Fact 
#62? Jt. EX. Nos. 12.26, 12.27) 

61. At the time Respondent sought the letter of reference and 
line of credit for Good International, he believed from his own 
business dealings with Good through JNBE that Good had financial 
difficulties. (ALJ Fact #64; Tr. (Bush), p. 638) 

62. At the t;ime Respondent sought the line of credit for Good 
International, the Association's management and its directors f 
understood that Good was a troubled borrower who might not be } 
able to meet his obligations to the Association. (ALT Fact #65; 
Jt. EX. No. 6, p. 44? EX. NO. G-4, p. 5? Ex. No. G-5, p. 4? Exf. 
No. G-6, p. 6? Ex. No. G-7, p. 7? Tr. (Murray), pp. 81-82, 85? 

Tr. (Barth), pp. 517-518) 

63. Respondent did not attempt to influence the votes of other 
directors during the board meeting at which the line of credit 
was considered. (ALJ Fact #66) 

64. Respondent never expected Good to provide the collateral to 

allow the line of credit to be' funded. f^LJ Fact #67? Ex. No. B- 
5 , p. 9? Tr.- (Bush) , PP* 590-59JL) - - 

65. In 1986, Good or companies he owned and controlled had two 
outstanding loans from the Association totaling $32 million. 

(ALJ Fact #68? Jt. Stip. #S 81, 85, 102? Jt. Ex. No. 7, pp. 222- 
226; Jt. EX. NC. 6, pp. 44-45) 

66 . The Association ' s management prepared and presented a 
Memorandum ta the Board concerning a proposed modification of 
Good's loans* which it reviewed with the Association's Board at 
the board«meeting on November 24, 1986. (ALJ Fact #69? Jt. Stip. 
#104? Jt. EX. NO. 6, pp. 44-45) 

67. Respondent did not present the proposed modifications to the 
Association? and he was not involved in any negotiations 
concerning the proposed loan modifications. (ALJ Fact #70; Ex. 
No. B-5 , p. 11) 
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68* On September 1, 1986, Respondent had antarad into an 
agreement with- Good, Judd, and JNBE. Respondent undarstood that 
tha September 1, 1986 agreement was to become affactiva January 
2, 1987; that JNBE would bacoma a subsidiary of Gulfstraam; and 
that Gulfstraam would fund JNBE's capital needs. Raspondant also 
undarstood from his discussions with Good and his raviaw of tha 
agraamant that tha funding undar tha promissory nota contamplatad 
by tha agraamant was antiraly optional. (ALT Fact #71; Ex. No. 
B-5, p. ll) 

69. Tha agraamant of Saptambar 1, 1986 was dasignad to parmit 
tha consolidation of JNBE with Gulfstraam. (AU Fact #72; Tr. 
(Bush) , pp. 636-637) 

70. Good's continuing funding of JNBE through Gulfstraam 
depandad in part on tha approval of tha Good loan modifications, 
and Raspondant undarstood that whan tha Association was 
considering tha Good loan modifications. (AU Fact #74; Tr. 

(Bush) , pp. 643-644) 

71. On December 22, 1986, tha board agraad to modify tha Good# 
loans by consolidating tha two Loans; aliminating tha minimum \ 
intarast rata praviously sat on these loans; ralaasing Good's * 
parsonal guarantias of $15 million; ralaasing a $3 million second 
lien on Good's rasidanca; ralaasing Good's pledge of dividends 
from $5 million worth of stock in tha Association ' s holding 
company; and ralaasing tha assignment of Good's $5 million life 
insurance policy. In return. Good made a cash payment of $3 
million. (ALJ Fact #75; Jt. Stip. #109; Jt. Ex. No. 6, p. 41; 

Jt. EX. NO. 9, p. 395-396) 

72. Whan tha Association's Board was considaring the’ Good loan 
modifications, „fche 0 AMPf i*W on * s . management , advised tha boa^d to 
approve the Good loan modifications because: 

It is our understanding that Ken Good's holdings outside 
of tha Gulfstraam coxporata group represent very little 
net value to Mr. Good. Many of these investments involve 
real. estate which are not performing as anticipated at 
tha time tha loans were made on the investments by the 
various landers with whom Mr. Good has done business. 

Since wa understand it is virtually impossible for Mr. 

Good. to remove outside the Gulf stream Group may have 
significant risk relative to Mr. Good's ability to meet 
his financial obligations on those investments. 

Therefore, it is important for (tha Association) to 
obtain sufficient paydowns on the loans due form Mr. 

Good. 

(AU Fact #76; Jt. Stip. #105; Jt. Ex. No. 6, pp. 44-45) 
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73. wheir thm Association's board was conaidaring the Good loan 
modification*, -Respondent knew that tha continuing funding of 
JNBE through Gulfstreaa dapandad in part on approval of tha Good 
loan modifications. (ALT Fact #77; Tr. (Bush), pp. 643-644) 

74. Respondent does not recall informing tha Board at eithar tha 
November 24, 1986 or Decambar 22, 1986 meetings of Good's 
September 1, 1986 agreement. (ALT Fact #78; Ex. No. B-5, pp. 11- 
12) . Respondent did not think that tha information was of any 
significance to Good's loan modifications because ha believed 
that management and tha board were fully informed of Good's 
financial condition; management had analyzed and reported to the 
board on both Good's and Gulfstream's currant financial 
condition; management had negotiated what it believed were very 
favorable modifications to the Association; management and the 
board knew of an ongoing business relationship between Respondent 
and Good; and no one from management or the board inquired of 
Respondent about Good's financial condition. (AU Fact #78; Ex. 
NO. B-5, p. 12; Tr. (Bush), pp, 569-570) 

75. When tha Association's board was considering tha Good~loah 

modifications. Respondent did not disclose: \ 

(a) tha fact that Good was providing funding for the 
operations of JNBE and related entities; or 

(b) tha probability that Respondent would be more likely to 
receive continued funding for his business if tha Good loan 
modifications were approved. 

(AU Fact #79; Tr. (Bush), p. 643-644; Ex. No. G-4, pp. 5-6? Ex. 
No. G-5, p. 5; EX. No. G-6, p. 7? Ex. No. G-7, p. 8; Jt. Ex. No. 
6, p. 41? Jt. EX. No. 9, pp. 395-396) 

• - ■ .w.dDtun. 

76. If Murray had bean informed that Good personally had agreed 
to deliver a $5 million non-recourse note to JNBE on January 2, 
1987 , that tha note was optional and did not obligate payment of 
monies and that any payments could be made over the next year, 
this information would not have affected his conclusion that the 
Good loair modifications were prudent and in the Association's 
best interests. Tha information also would have not caused him 
to conclude that Good had additional funds available for paydown 
to the Association* (AU Fact #80; Tr. (Murray), pp. 88-90) 

77. After tha Association granted the Good loan modifications, 
and pursuant to the agreement of September 1, 1986, JNBE revised 
its partnership agreement as of January 2, 1987. (AU Fact #81; 
Jt. Stip. #40? Jt. Ex. No. 20) In connection with that 


Tha AU's Finding of Fact stated that this date was 

January 2, 1985, when, in fact, it is January 2, 1987. 
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restatement* sat ther formation of related business, Respondent, 
Judd, and Good also antarad into an owners’ agreement aa of 
January 2, 1967. (ALT Fact #61; Jt. Stip. #42; Jt. Ex. No. 
12.18). The restated and aaandad partnership agreement and the 
owners 9 agraaaant provided that: 

(a) tha general partners of JNB8 and their general profits 
interests vara: 


James B. Judd 7.442% 

Nail M. BUSh 12.558% 

Good Partnership 79 . ooo% 

and tha limited partner and its general profits interest were: 

Good Partnership 1.000% 

(b) Respondent was designated managing partner, with 
authority to carry out the management, conduct, and operation of 
the partnership's business. 

(ALJ Fact #81; Jt. Ex. Nos. 12.18 and 20) 

78. As of January 2, 1987, Good, assigned his interest in JNB&to 
The Good Partnership, a Colorado general partnership of which he 
was a general partner. (AU Fact #82; Jt. Stip. #40, n. 3) 

79. Good actually provided over $1 million pursuant to the 
agreement and note. (AU Fact #83; Jt. Stip. #45) 

80. Good International ultimately provided over $500,000 to 
finance the operations of the consortium and JNBX and Associates. 
(AU Fact #84; Jt. Stip. #56) 

81. Respondent no longer has a business relationship with Good 
or Walters. (AU Fact #85; Tr. (Bush), pp. 579-580) 

82. Expert witnesses Terry Sandefur and Dorothy Van Cleave 
testified that abnormal risk is likely to result from a 
director's voting on transactions involving business partners 
without disclosure of the relationship and that Respondent's 
actions were contrary to generally accepted standards of prudent 
operations* (Ex. No. G-9, pp. 3, 4, and 5; Ex. No. G-10, pp. 4 , 
5, and 6) Expert witness John Donald Wright testified that: 

"... if pegple who are closely associated with a director borrow 
large sums and default, people are going to think it's a - - 
going to think it's a sweetheart deal, it's going to be very 
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harmful?** tl» institution.” (Tr. (Wright), p. 151) 

j, .- a : .. 

2. Responden t's Exceptions to the ALT'S Findings of Fact: 
Respondent excepts* to most of tho ALT'S Findings of Fact. 
Ths Director has carefully considered Respondent's exceptions to 
the ALJ's Findings of Fact. Based on ths evidence cited both by 
the ALT and by Respondent, and on the entire record in this case, 
the Director makes the following rulings with regard to 
Respondent ' s exceptions • 


a. Exceptions Allowed_Bv The Director 

f 

ALT Findings Numbered 10, 12, 15, 22, and 31 are amended by 

i 

adding additional or clarifying language. ALT Findings Numbered 
44, 59, 63, 73, 86, 87, 88 and 89 are deleted. The ALT 
designated these items as findings of fact. Because each one 
represents an application of the standard of conduct adopted by 
the ALT to the facts of this case, the Director concludes that 
they are more appropriately characterized as conclusions of law. 
Accordingly, they do not appear in the findings of fact. 


This Finding of Fact is added because the ALT relied 
heavily on the testimonies of^sandefur, Van Cleave and Wright in 
the Recommended Decision's Discussion; and the ALT inadvertently 
omitted to include them as a Finding of Fact. See ALT Rec. Dec. at 
31. 


The numbering of Respondent's exceptions conforms to the 
numbered facts in the ALT'S Findings of Fact. 
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• # Exception* to the AZJ'i Findings of 




Rsspondsnt sxcspts to numerous Findings of Fact on ths 
basis that ths ALJ failsd to maks additional findings that vara 
estahlishad by undisputad avidanca and not axplicitly rajactad by 
tha ALJ. Spacifically, Rsspondsnt contsnds that tha ALJ should 
havs madus additional findings with respect to Findings 
of Fact Numbered 2, 5, 6, 16, 17, 18, 24, 26, 27, 28, 29, 30, 31, 
32, 33, 34, 35, 41, 42, 43, 45, 46, 47, 48, 49, 50, 51, 

58, 61, 67, 69, 70, 75, 76, 78, 79, and 80. 

Respondent also excepts to certain Findings of Fact on the 

basis that the cited references do not support the finding or 
that the finding is inaccurate, misleading, or erroneous based on 
the evidence. These contentions are made regarding ALJ Findings 
of Fact Numbered 11, 16, 39, 55, 56, 57, 61, 64, 74, 77, 81, 82, 

and 83. Finally, Respondent excepts to Findings of Fact Numbered 

25, 36, 65 r 81, 82, 83, and 84 for the reason that they are 
irrelevant^ The Director finds each of these exceptions to be 
without merit and, accordingly, denies each one. 


33 , 54 , 



Respondent excepts to Findings of Fact Numbered 32 and 33 
regarding the contents of the Association's conflicts-of-interest 
disclosure forms that Respondent executed on June 27, 1986 and 
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Specifically # Respondent contend* that they 
"ignore(s||tfim feet* established by the record, which ara 
entirely unpontroverted by any evidence offered by 
(Enforcement) ”. Although the Director disagrees with this 
contention and denies the exceptions, these Findings of Facts are 
amended to include language taken verbatim from the disclosure 
forms. Specifically, Finding Number 32 is amended to add that 
the June 27, 1986 disclosure fora provided Respondent's conflicts 
of interest as: "None N ; Finding Number 33 is amended to add that 
the February 26, 1987 disclosure fora provided: "Ken Good, is a 
substantial partner in JNB Exploration, ay primary business* Ken 
has a large loan position with Silverado. ” j 

ii. Exception to the ALJ's Order Denying 
Respondent's Motions to Strike Expert 
TMtilttQire 

On August 28, 1990, Respondent filed motions to strike the 
testimony of Edward J. Conry ("Conry"), Terry Sandefur 
("Sandefur") and Dorothy Van Cleave ("Van Cleave") . By Order, 
dated September 13, 1990, the ALJ denied these motions "without 
prejudice to resubmission as to specific portions following 
cross-examination” . 



Respondent asserts that Conry 's testimony is not relevant to 
the issues because his testimony "provided the ALJ with Conry' s 
analysis of the morality of Respondent's actions according to 
Conry' s definition of 'moral obligations'." Respondent excepts 
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**“ "~‘ 53rJ£ |fa<f nf Sand* fur and Van Quvt e» tfa» grounds that 
and that thay ara not cradibla to establish 
19 (1) that ganarally accaptad standards of prudant oparation 
axistad with raapaet to Raapondant 1 a actions which, ara cosplainad 
of here; or (2) that Raapondant violatad any such standards •" 


Tha Diractor agraas with tha ALJ's dacision to dany 
Respondent's Motion to Strike tha tastisonias of thasa thraa 
expart witnassas on tha basis that tha tastisonias ara naithar 
irralavant nor redundant. Conry was qualifiad by tha AL7 as an 
axpart in backing and buainass law; Sandafur and Van Claava were 
qualified by. tha ALT as axparts in tha field of tha axasinati^i 
of financial institutions* As discussad in tha body of this f 
dacision, tha usa of axpart witnassas on tha issua of what is an N 
"unsafe or unsound practice* is appropriata and ralavant to tha 
issuas in this case. Sit Sunshine-State Bank v» FPIC, 783 p. 2 d 
1580, 1583 (llth Cir. 1988). Tharafora, tha Diractor danias 
Raapondant* s Excaption. 

iii. Objaction to tha ALJ*s Failura to Admit Cartain 
Evidence ( Documents Subnlttad Under Sean 

•a«- * 4 

On dfetobar- 22, 1990, Respondent filed a Request to Submit 
Additional Evidence. Respondent’s Request was supplemented on 
October 26, 1990. This Request was denied by tha ALJ on October 
31, 1990, as to documents identified as Exhibits B-12, B-13, B-15 
and B-17. Tha A£J*s Order stated that "Ex. Nos. B-12, B-13, B-15 
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and B— IT sbottldt not: bm received in evidence because thay daal 
with matters that ara unralatad to any transaction under- 
considaration or with avants which occurrad subsequent to such 
transactions. " 

Tha ALJ permitted tha submission of thasa documanta undar 
seal. Therefore, this discussion will not addrass their content. 
The Director agrees with tha AI*J's denial of Respondent* s request 
to admit these Exhibits into evidence because thay daal with 
irrelevant issues or with events occurring subsequent to relevant 
events . 


6491 



4428 



ALARM LOG NAMES 

Dave Lightower 

UD Officer 

Deborah Gorham 

Executive Asst, to the Deputy Counsel 
to the President 

Thomas Castleton 

Staff Assistant - White House Counsel 

Henry O'Neill 

UD Officer 

Betsy Pond 

Executive Assistant to the Counsel 
to the President 

Linda Tripp 

Special Assistant to the Counsel 
to the President 

Patsy Thomasson 

Special Assistant to the President 
for Management and Administration 
and Director of the office of 

Administration 

Tricia Northcutt 

Staff Assistant Management and 

Administration 
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07/12/93 


07/13/93 


07/14/93 


07/15/93 


07/16/93 


07/17/93 


MR. NAUSSBAUM' S OFFICE 


07:47 

FOSTER 

STAFF 

07:47 

CONTROL CENTER 

UD 

23 1 38 

FOSTER 

STAFF 

23:38 

FOSTER 

STAFF 

02:04 

LIGHTOWER 

UD 

03:10 

CONTROL CENTER 

UD 

08:11 

GORHAM DEBORAH 

STAFF 

08:11 

CC 

UD 

19:09 

CASTLETON THOMAS 

STAFF 

19:10 

CASTLETON THOMAS 

STAFF 

22:30 

CC 

UD 

22:43 

O'NEILL 

UD 

23:07 

CC 

UD 

08:10 

GORHAM DEBORAH 

STAFF 

08:10 

CC 

UD 

20:01 

POND BETSY L 

STAFF 

20:01 

POND BETSY L 

STAFF 

20:01 

CC 

UD 

22:41 

O'NEILL 

UD 

22:41 

CC 

UD 

23:06 

O'NEILL 

UD 

23:06 

CC 

UD 

07:55 

NAUSSBAUM BERNARD 

STAFF 

07:55 

NAUS8BAUM BERNARD 

STAFF 

08:09 

NAUSSBAUM BERNARD 

STAFF 

08:14 

NAUSSBAUM BERNARD 

STAFF 

08:36 

NAUSSBAUM BERNARD 

STAFF 

08:37 

CC 

UD 

20:30 

FOSTER 

STAFF 

20:31 

FOSTER 

STAFF 

20:31 

CC 

UD 

22:18 

O'NEILL 

UD 

23:11 

CC 

UD 

08:23 

TRIPP 

STAFF 

08:23 

CC 

UD 

20:50 

NAUSSBAUM 

STAFF 

20:50 

CC 

UD 

22:45 

O'NEILL 

UD 

06:03 

CC 

UD 

10:09 

POND 

STAFF 

10:09 

CC 

UD 

19:16 

POND 

STAFF 

19:16 

CC 

UD 

22:32 

O'NEILL 

UD 

23:18 

CC 

UD 
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07 / 18/93 10:29 

10:29 
10:33 
10:36 
12:10 
12:10 
17:58 

^ 17:58 

22:30 
22:31 

07 / 19/93 07:45 

07:45 
22:14 
22:14 
22:14 
22:34 
22:34 
23:08 
23:09 
23:09 

07 / 20/93 08:03 

08:03 
20:04 
20:04 
21:14 
22:42 
22:42 
23:41 
23:41 
23:42 

07 / 21/93 07:01 

07:01 
11:20 
11:20 
11:20 
20:17 


OG 

UD 

cc 

UD 

TRIP 

STAFF 

CC 

UD 

IRIS 

STAFF 

CC 

UD 

O'NEILL 

UD 

CC 

UD 

NAUSSBAUM 

STAFF 

CC 

UD 

NAUSSBAUM 

STAFF 

NAUSSBAUM 

STAFF 

CC 

UD 

O'NEILL 

UD 

CC 

UD 

O'NEILL 

UD 

O'NEILL 

UD 

cc 

UD 

CASTLE 

STAFF 

cc 

UD 

CASTLETON 

STAFF 

CASTLETON 

STAFF 

CC 

UD 

O'NEILL 

UD 

CC 

UD 

O'NEILL 

UD 

O'NEILL 

UD 

CC 

UD 

POND 

8TAFF 

CC 

UD 

cc 

UD 

cc 

UD 

CC 

UD 

cc 

UD 
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MR. WATKINS OFFICE 


07 / 20/93 02:21 

02:21 
02:30 
02:30 
04:47 
04:48 
04:48 
07:16 
07:16 
19:05 
19:05 
19:10 
19:44 
19:44 
22:48 
22:48 

07 / 21/93 00:11 

00:12 
00:12 
03:15 
04:54 
07:22 
07:22 
20:55 
20:55 
20:55 


O'NEILL 

UD 

CC 

UD 

O'NEILL 

UD 

CC 

UD 

CC 

UD 

THOMASON 

STAFF 

CC 

UD 

THOMISON 

STAFF 

THOMISON 

STAFF 

MIG GROUP 

USSS 

TOMLINSON 

STAFF 

MIG GROUP 

USSS 

THOMASON 

STAFF 

CC 

UD 

THOMPSON 

STAFF 

THOMPSON 

STAFF 

CC 

UD 

O'NEILL 

UD 

CC 

UD 

UIE 

STAFF 

CC 

UD 

NORTHCUTT 

STAFF 

NORTHCUTT 

STAFF 

CC 

UD 
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Proposed Rules 


Federal Ragirtar 

Vol. 58. No. 147 
Tuesday, August 3, IMS 


TNasecfonef Vie FEDERAL REGISTER 
contains noSoss to tie putata of tie pmpoaed 
issuance of nJee and regutaaons. Tbs 
purpose of IwnjmMom Is to gle Mereeied 
persons en opportune to partdpeta in 9m 
rule making prior to the adoption of ms Anal 
rules. 


DEPARTMENT OF THE TREASURY 

S CFR Chapter XXI 

RM 320P-AA04, 320P-AA15 

Supplements! Standards of Ethical 
Conduct for Employees of the 
Department of the Treasury 

AGENCY: Department of the Treasury. 
ACTION: Proposed rule. 

SUMMARY: The Department of the 
Treasury (Department), with the 
concurrence of the Office of ^ 

Government Ethics (OGE). propo s es to 
issue regulations for the officers end 
employees of the Department that 
supplement the Standards of Ethical 
Conduct for Employees of the Executive 
Branch issued by OGE. The proposed 
rule is a necessary supplement to the 
Executive Branch-wide Standards 
because it addresses ethical issues 
unique to the Department. The proposed 
rule establishes regulations relating to: 
the designation of agency components 
for purposes of the gift rules; 
prohibitions on the ownership of certain 
financial interests; prohibitions on 
certain forms of bonowing and 
extensions of credit; prohibitions on 
recommendations concerning certain 
securities and services of certain types 
of professionals; limitations on 
purchases of assets controlled by the 
Department or related to Department 
operations; and restrictions on outside 
employment and business activities. 
OATES: Comments are invited and must 
be received on or before September 2, 
1993. 

AOORESSES: Send comments to the 
Office of the Assistant General Counsel 
(Administrative and General Law). 
Department of the Treasury, room 1410. 
Washington. DC 20220. Attention: Mr. 
Henry H. Booth. 

FOR FURTHER MFDRMATKM CONTACT: 
Stephen ). McHale. Henry H. Booth, or 
R. Peter Kittling. Office of the Assistant 
General Counsel (Administrative and 
General Law), Department of the 


Treasury, telephone (202) 622-0450. 
FAX (202) 622-1178. 


On August 7, 1992. the Office of 
Government Ethics published the 
Standards of Ethical Conduct for 
Employees of the Executive Branch. See 
57 FR 35006-35067, as corrected at 57 
FR 48557 and 57 FR 52563. The 
Executive Branch -wid e Standards art 
now codified at 5 CFR part 2635. 
Effective February 3, 1993. they 
established uniform ethical conduct 
standards applicable to all executive 
branch personnel. 

With the concurrence of OGE, 5 CFR 
2635.105 suthorizes executive agencies 
to publish agency-specific supplemental 
regulations necessary to implement 
their respective ethics programs. Hie 
Department and OGE have determined 
that the following supplemental 
regulations contained in the proposed 
rule are necessary to implement the 
Department’s sthics progr am 
successfully, in light of the 
Department's unique programs and 
operations. 

(I. Analysis of the Regulations 

The following regulations will appear 
in new 5 CFR chapter XXL 

Section 3101.101 General 


(a) Purpose. Proposed § 3101.101(a) 
explains that the regulations contained 
in the proposed rule would apply to all 
Department of the Treasury employees 
and are supplemental to the Executive 
Branch-wide Standards. Further, ell 
Department employees must comply 
with the Executive Branch-wide 
Standards, the supplemental regulations 
in the proposed rule, once final, and 
bureau instructions issued pursuant to 
proposed $ 3101.101(b). In addition, the 
Treasury rules of conduct, published at 
31 CFR part O. will be revised and 
republished. The revision will delete 
rules superseded by the Executive 
Branch-wide Standards and modify 
some of the remaining rules. 

Department employees will be required 
to follow the revised rules republished 
under pert O, and any related rake of 
conduct bureaus may be authorised to 


(b) Bureau Instructions. Proposed 
§ 3101.101(b) would authorize the 
Department's bureaus, with the 


concurrence of the Designated Agency 
Ethics Official (DAEO), to issue 
instructions and manual issuance 
providing explanatory guidance end 
implementing procedures to assist 
employees in understanding and 
complying with the Executive Branch- 
wide Standards and these supplemental 
regulations. 

(c) Agency Designee. Proposed 
$ 3101.101(c) would delegate to bureaus 
the authority, by instruction or manual 
issuance, to designate agency designees 
to make determinations, give approvals, 
or take actions required or permitted by 
the supplemental regulations or 
Executive Branch-wide Standards. 

Section 3101 A02 Designation of 

Separate Agency Components 

Section 2635.202(a) of the Executive 
Branch-wide Standards prohibits an 
employee from soliciting or accepting e 
gift from s prohibited source. A 
prohibited source is defined, in part, as 
a person who has a specific relationship 
with an employes's iagsocy. as 
prescribed in 5 CFR 2635.203(d). For the 
purpaM of identifying an employee’s 
agency, $ 2635.203(e) of the Executive 
Branch-wide Standards authorizes an 
executive department, by supplemental 
regulation, to designate as a separate 
agency a component of the department 
that exercises a distinct and separate 
function. Designations made pursuant to 
$ 2635.203(a) are uaed also to identify 
an employee's egsncy for p ur poses of 
applying the prohibition in 5 CFR 
2635.807 co n cerning the receipt of 
compensation for teaching, speaking 
and writing that relates to en employee’s 
official duties. 

Section 3101.102 of the proposed rule 
would designate 13 of the Department’s 
bureaus and offices as separate agencies. 
The Department has determined that 
these bureaus and offices exercise 
distinct and separate functions. The 
Legal Division would not be designated 
as a separate agency. Instead. Legal 
Division employees would be treated as 
part of the bureaus or offices in which 
they serve. Department employees not 
employed in one of the 13 designated 
bureaus or offices would be deemed 
employees of an agency that c on s ists of 
all ports of the Department other than 
the 13 designated components and that 
is separate and distinct from each of the 
13 designated components. Thus, for 
example, a bank regulated by the Office 
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of the Comptroller of the Currency 
would be a prohibited source for ell 
employees of that Office, but would not 
be e prohibited source as to ell 
employees of the Departmental Offices 
unless that bank was seeking official 
action from or otherwise had s matter 
pending before the Departmental offices 
or an office not designated as a separate 
component. 

This section of the proposed rule 
would apply Department-wide end is 
only for the purpose of defining an 
employee’s agency ee that term is used 
in subpart B of 5 G£R pert 2635 end 5 
CFR 2635.807. 

Section 3101.103 Prohibition on 
Purchase of Certain Assets 

(a) General Prohibition. Pr o p o s ed 
§ 3101.103(a) would prohibit ell 
Department employees from purchasing 
property that is either owned by the 
Government end under the control of an 
employee's bureau, or sold under the 
direction of or incident to the functions 
of an employee’s bureau. This 
prohibition is not intended to apply to 
assets under the control of or sold 
incident to the functions of an agency 
other then Treasury with which a 
Treasury official la affiliated in an ex 
offido capacity (e.g., the Secretary of the 
Treasury is a member of the Board of the 
Pension Benefit Guaranty Corporation). 
The purchase of such assets would be 
subject to the regulations of the agency 
controlling or disposing of the assets 
end not subject to the Department 
regulations. 

(d) Exceptions. Section 3101.103(b) 
except! from the prohibition in 
$ 3101.103(e) Government securities, 
items sold to the public at a fixed price, 
and foreign gifts purchased pursuant to 
41 CFR parts 101-49. 

(c) Waiver. An agency designee, with 
the advice end legal clearance of the 
DAEO, or the appropriate Office of Chief 
or Legal Counsel, would be authorised 
under S 3101.103(c) to grant a written 
waiver of the prohibition in proposed 
§ 3101.103(a) baaed upon a 
determination that the waiver is lawful, 
end meets the waiver standard 
established in that subsection. This 
waiver is similar to other waivers 
proposed throughout these 
supplemental regulations. The waiver 
provisions ere intended, in appropriate 
cease, to ease the burden that the 
supplemental regulations may impose 
on the private lives of employees of the 
Department, while ensuring that 
employees do not engage In actions that 
may interfere with the objective end 
impartial execution of their official 
duties or raise questions about possible 
misuse of their official positions. 


The general prohibition end waiver 
provisions included in proposed 
$ 3101.103 would apply to ell 
Department employees. As set forth in 
a note to that section, the employees of 
the Office of the Comptroller of the 
Currency (OGQ and the Office of Thrift 
Supervision (OTS) would be subject to 
additional limitations on their purchase 
of certain assets pursuant to the bureau- 
specific rules contained later in this 

pert. 

Section 3101.103 is proposed as a 
supplement to $ 2635.702 of the 
Executive Branch-wide Standards, 
prohibiting generally the use of public 
office for private gain. The Department 
exercises broad powers to seise, hold 
end forfeit private property. It ie 
therefore important to preserve the 
public's confidence that these powers 
will not be misused to benefit the 
private interests of a Department 
employee. Prohibiting employees from 
engaging in certain purchases that may 
appear improper is essential to achieve 
this objective. 

Section 3101.104 Outside Employment 

(e) General Requirement for Prior 
Approval. Proposed $ 3101.104(a) 
would require all employees of the 
Department to obtain prior written 
approval before engaging in any outside 
employment or business activity. This 
requirement would apply to any outside 
employment or business activity 
regardless of whether it is compensated. 
The regulation would establish a 
Department-wide standard allowing 
approval of outside employment or 
business activity upon a determination 
that the outside employment or business 
activity is not prohibited by lew, the 
Executive Branch-wide Standards, or 
these supplemental regulations. As 
would be evident from this standard, 

§ 3101.104 would not itself provide a 
basis to deny any Department 
employee’s request for approval of 
outside employment. The basis must be 
found in applicable statutes, the 
Executive Branch-wide Standards, or 
another provision of these supplemental 
regulations. Bureau-specific regulations 
that would restrict the outside 
employment and activities of employees 
of we Bureau of Alcohol, Tobacco and 
Firearms, the Internal Revenue Service, 
tbe Legal Division, the OCC, the United 
States Customs Service and the United 
States Secret Service appear later in this 
part as proposed. 

(b) Bureau Responsibilities. Under 
proposed § 3101.104(b), the bureaus 
would be required to issue instructions 
or manual issuances; (l) Establishing 
procedures for the submission of 
requests for approval of outside 


employment or business activity, end 
(2) designating bureau officials 
responsible for processing the requests. 
The bureaus could include examples of 
permissible and impermissible 
employment end activities in their 
instructions or manual issuances. 
Further, the bureaus would be required 
to retain ell requests for approval to 
engage in outside employment or 
business activity in the requesting 
employee's Official Personnel Folder 
(temporary side), whether a request is 
granted or not. Categories of outside 
employment or activities could be 
exempted by the bureaus from the prior 
written approval requirement provided 
the employment or activities exempted 
ere not prohibited by lew, the Executive 
Branch-wide Standards, or these 
supplemental regulations, end would 
normally be approved if subject to the 
case-by-case requirement for prior 
approval. 

For the purpooes of this section, the 
Departmental Offices end the Office of 
the Inspector General ere considered 
bureaus. 

The regulation in S 3101.104. 
requiring prior written approval, is 
proposed pursuant to § 2635.803 of the 
Executive Branch-wide Standards. 

Given the breadth of the Department's 
responsibilities, requiring prior written 
approval of outside employment end 
business activities provides a necessary 
control to ensure that employees do not 
engage in outside employment or 
activities in violation of applicable laws 
and regulations. 

Section 3101.105 Additional Rules for 
Bureau of Alcohol, Tobacco and 
Firearms Employees 

The regulations contained in 
proposed § 3101.105 apply only to 
employees of the Bureau of Alcohol, 
Tobacco end Firearms (ATF), end ere in 
addition to the regulations in proposed 
§3101.101 through §3101.104 which 
would apply to ell Department 
employees. 

(a) Prohibited Financial Interests. 
Proposed § 3101.105(e) would regulate 
the financial interests of ATF 
employees. More specifically, ATF 
employees and their spouses or minor 
children would generally be prohibited 
from having any financial interest in the 
alcohol, tobacco, firearms or explosives 
industries. 

(b) Waiver. Under proposed 

§ 3101.105(b), an agency designee, with 
the advice end lege) clearance of the 
DAEO or Office of the Chief Counsel, 
would be authorized to grant a written 
waiver of the prohibition in proposed 
§ 3101.105(a) nosed upon a 
determination that the financial interest 
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is not prohibited by 26 U.S.C 7214(b). 
proscribing investment in the alcohol or 
tobacco industries, and meets the 
waiver standard established in that 
subsection of the regulations. Further 
action may be required under a waiver, 
including a written disqualification. 

Section 3101.106 Is pro p osed ea a 
supplement to $ 2635.400 of the 
Executive Branch-wide Standards, 
which deals with prohibited financial 
interests. Accordingly, the term 
"financial interest" es used in this 
section is intended to have the same 
meaning as that term is given in 
§ 2635.403(c) of the Executive Branch- 
wide Standards. Under that definition. • 
financial interest includes, for example, 
an employee’s c urr ent or contingent 
ownership or equity or security interest 
in real or personal property or a 
business, or a compensated employment 
relationship. And, consistent wit h tha t 
definition and the authority in 5 CFR 
2635.403(a). proposed $ 3101.105(a) 
would make it clear that the prohibition 
extends to the financial interests of 
spouses and minor children of ATF 
employees. 

The prohibition proposed in 
$ 3101.105 is based in part on the 
statutory prohibition at 26 U.S.C. 
7214(b), proscribing employee 
investment in the alcohol or tobacco 
industries, and is intended in port to 
ensure that ATF employees do not 
violate that statute. However, under the 
authority in 5 CFR 2635.403(a), the 
section would extend a similar 
prohibition (unless waived) to interests 
in two additional industries regulated 
by the ATF: The firearms and explosives 
industries. Prohibiting ATF employees 
from having financial interests in 
entities that are regulated by or closely 
connected to the work of their bureau is 
important for three reasons: (1) To 
maintain the ATF's appearance of 
impartiality and objectivity in the 
execution of its regulatory functions: (2) 
to eliminate a regulated entity’s c on ce rn 
that sensitive information provided to 
the bureau might be misused for private 
gain: and (3) to avoid the large-scale 
recusal of employee# from official 
matters resulting in an inability of the 
bureau to fulfill its mission. 

Section 3101.106 Additional Rules for 
Internal Revenue Service Employees 

The regulations contained in 
$ 3101.106 of the proposed rule apply 
only to amployess of the Internal 
Revenue Service (IRS), and are in 
addition to the regulations in proposed 
§ 3101.101 through §3101.104 which 
would apply to all Dep artm ent 
employees. 


(a) Prohibited Recommendations. 
Proposed 13101.106(a) would prohibit 
all IRS employees from recommending 
or suggesting the services of s specific 
attorney or accountant or firm of 
attorneys or acco un tants to any 
individual fat connection with a matter 
involving or that may involve the IRS. 
This prohibition supplements 

§ 2635.702(c) of the Executive Brandt- 
wide Standards, prohibiting a 
Government employee from using 
public office to endorse any product, 
service or enterprise. It is, in part, the 
purpose of this proposed supplemental 
prohibition to eliminate any 
misunderstanding or harm that could 
result from such a recommendation. An 
IRS employee’s recommendation of an 
attorney or accountant may mislead e 
taxpayer into believing that the IRS 
endorsee that individual or accords the 
opinion of that individual spedal 
weight. This rule, however, would not 
prohibit IRS offices from providing to 
taxpayers in need of professional 
assistance the names of Independent 
referral agencies, such es bar 
associations. 

(b) Outside Empbyment. Proposed 
§ 3101.106(b) would establish 
regulations concerning the outside 
employment of IRS employees. The 
proposed regulations would supplement 
§ 2635.802 of the Executive Bruch* 
Wide Standards by prohibiting certain 
tax-related outside activitiee that, if 
engaged in by IRS emp loy ees, would 
cause reasonable persons to question the 
objectivity and impartiality with which 
IRS programs are administered, or 
would otherwise conflict with IRS 
employe**’ official dull**. M ore 
specifically, the rale would prohibit IRS 
employees from engaging in any outside 
employment that would involve 
performing certain legal s e rvices; 
appearing on behalf of taxpayers 
regarding tax matters; accounting or 
bookkeeping regarding tax matters; or 
preparing tax returns for any 
compensation, monetary or otherwise. 
Regulations on outside employment 
specific to IRS employees are necessary 
to address situations and issues unique 
to IRS employees in light of the IRS's 
specialized tax administration duties. 

(c) Seasonal Employees. Proposed 

§ 3101.106(c) would address the special 
circumstances of awaronal employees at 
tbs IRS While in non-duty status, 
seasonal employees would be able to 
engage in outside employment or 
activities, other than those prohibited by 
§ 3101.106(b), without obtaining the 
prior written ap p r ov a l that would 
otherwise be required of all Department 
employees by §3101.104 of these 
supplemental regulations. 


Section 3101. 107 Additional Rule t for 
Legal Division Empl oyees 

The regulations contained to 
§ 3101.107 of tha proposed rale apply 
only to employees ofthe Legal Division. 

*re in *dditt*a to the regulations to 
proposed $ 3101.101 through § 3101.104 
which would apply to all Department 
employees. 

(a) Application of Rules of Other 
Bureaus. The Legal Division includes 
the attorneys responsible for providing 
legal advice to officials in all of the 
Department’s bureaus or offices, as well 
as the staff assigned to support those 
attorneys. While the Legal Division Is e 
separate bureau of the Department, each 
member of the Division is assigned to 
serve in a particular bureau or office. 
Under proposed § 3101.107(a), 
employees of the Legal Division would 
be required to follow any bureau- 
specific rales contained to these 
supplemental regulations that are 
applicable to the employees of the 
bureaus or offices in which the Legal 
Division employees s erv e , subject to any 
instruction issued by the General 
Counsel or appro p riate Chief of Legal 
Counsel, pursuant to proposed 
§3101.101. 

(b) Outside Employment. Proposed 

§ 3101.107(b) would prohibit a ttorneys 
in the Legal Division from practicing 
law outside their official positions 
where they may to fact or to appearance 
take a legal position in conflict with the 
interests of the Department Further, 
Legal Division attorneys would be 
prohibited from interpreting a statute, 
regulation or nils administered by the 
Department a* part at tha oulsida 
practice of law. Tha proposed regulation 
in this section la consistent with the 
rales of professional conduct governing 
the attorney-client relationship. Rise 
necessary supplement to the general 
Executive Branch-wide Standards at 
§ 2635.802(a) because it specifically 
addresses the unique and sensitive 
relationship between an attorney and a 
client, which, for the attorney s in the 
Legal Division, is the De par t m e n t ofthe 
Treasury. 

Section 3101.106 Additional Rules for 
Office of the Comptroller of the 
Currency Employees 

Section 3101.108 of the p r o po se d rale 
contains several regulations specific to 
the emplo y ees of the Office or the 
Comptroller of tha Currency; they era in 
addition to the regulations to p ro p osed 
§3101.101 throu gi §3101.184 which 
would apply to aU Department 
empl o yees. 

(a) Prohibited Financial In t e rest s . As 
proposed, § 3101.106(a)(1) would 
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prohibit an OCC employes, or t spouse 
of minor child of an OCC employee, 
from owning securities issued by s 
commercial benk or commercial bank 
affiliate, including a bank holding 
company. 

The Department has determined that 
in light of the OCC*s sensitive bank 
regulatory functions this rsstriction is 
necessary to: (1) Maintain public 
confidence in the impartiality and 
objectivity with which the OCC 
executes its regulatory functions; (21 
eliminate any reason for regulated 
entities to be concerned that sensitive 
information provided to the OCC might 
be misused for private sain; and (3) 
avoid the widespread disqualification of 
employees from official matters that 
might result in the OCC’s inability to 
fulfill its mission. 

The term “commercial bank." as used 
in this section, includes both national 
and State-chartered banks. The scope of 
this prohibition is expanded to cover 
both national and State-chartered 
commercial banks for the purposes of 
easing administration and minimizing 
inadvertent violations, even though the 
OCC’s regulatory jurisdiction includes 
only national bulks and their affiliates. 
Whether a financial interest is held 
indirectly by a national bank may be 
difficult for an ethics official ana 
employee to determine in today's 
financial services industry where 
financial institutions frequently merge, 
consolidate or change their charters. A 
prohibition on the ownership of all 
commercial bank securities establishes a 
bright-line test, enabling employees 
easily to identify prohibited interests. 
The utility of this bright-line test 
outweighs any incremental restriction 
on an employee’s ability to invest that 
may result from the extension of the 
prohibition to State-chartered bank 
securities. 

Proposed $ 3101.108(a)(2) contains a 
comprehensive definition of the term 
“securities." It includes any "interest in 
debt or equity instruments" such as, for 
example, stocks, bonds and commercial 
paper. However, the term securities as 
used in these supplemental regulations 
does not include deposit accounts. 
Finally, proposed § 3101.108(a)(3) (i)- 
(iii) includes several exceptions to the 
prohibition in $ 3101.108(aXl) on 
financial interests. The exceptions are 
intended to ease the restrictions on the 
financial interests of OGC employees, 
their spouses and their minor children, 
and to permit interests of a character 
unlikely to raise questions regarding the 
objective and Impartial performance of 
OCC employees' official duties or the 
possible misuse of their positions. 
Subsection §3101.108(a)(3)(iv) is 


included as a specific cross reference to 
the proposed waiver authority at 
$ 3101.108(g) which would be used on 
a case-by-case basis. 

(b) Prohibited Borrowing. The 
proposed rules on borrowing contained 
in $ 3101.108 (bXl) and (bX2) would 
apply only to "covered OCC 
employees," their spouses and minor 
children. For the purposes of this 
subsection, the term covered OCC 
employee would be defined in proposed 
S 3101.108(b)(3) to mean all OCC bank 
examiners and any other OCC employee 
specified in an OCC instruction or 
manual issuance who the Comptroller of 
the Currency or a designee determines 
should be subject to the borrowing 
prohibition pursuant to the standard 
established in this subsection. 

A covered OCC employee would be 

E rohibited from seeking or obtaining a 
>an or extension of credit from a 
national bank or an officer, director, 
employee, or subsidiary of a national 
bank. For the purposes of this section, 
an extension of credit includes any 
credit obtained by use of a credit card. 
Tha borrowing prohibition applies 
eaually to spouses and minor children 
of covered OCC employees unless the 
loan or extension of credit is supported 
exclusively by the income or means of 
the spouse or minor child and is 
obtained on the same terms and 
conditions as those offered to tha 
public, and the covered OCC employee 
does not participate in tha negotiations 
for the loan or serve as co-maker, 
endorser or guarantor of tha loan. 

In contrast to the proposed 
prohibition of holding securities set 
forth in S 3101.108(8). the rule in this 
subsection would regulate borrowing 
from only national banks, and not from 
State-chartered banks. While some of 
the same concerns resulting from the 
integration of the banking industry 
apply here, permitting employees to 
have access to adequate sources of 
credit outweighs any incremental 
benefit that may be gained by extending 
the rule to cover loans from State- 
chartered banks. 

Exceptions to the prohibition on 
borrowing are set forth in proposed 
S 3101.108(b)(4). Under the exceptions, 
a covered OCC employee or spouse or 
minor child of a covered OCC employee 
would be permitted to obtain a loan or 
extension of credit from a national bank 
provided the loan or extension of credit 
is obtained under one of the conditions 
indicated in subsections (bX4) UHiil). 
and provided: (1) The terms and 
conditions of the transaction are not 
more fsvorable than for the general 
public; (2) the employee is not assigned 
to examine the bank at the time of the 


transaction; and (3) the employee is 
disqualified from examining or 
participating in the supervision of the 
bank. As with the exceptions to the 
financial interests prohibitions in 
proposed $ 3101.108(a)(3). the 
exceptions in S 3101.108(b)(4) are 
intended to minimire the burden on 
covered OCC employees, and their 
spouses and minor children, in 
obtaining loans or extensions of credit 
that are unlikely to raise issues 
regarding the motivation of the lender or 
the objective and impartial performance 
of official duties by OCC employees. 

Proposed § 3101.108(b)(5) addresses 
pre-existing credit and serves to clarify 
that $3101.108 (b)(1) and (b)(2) would 
impose prohibitions only on seeking or 
obtaining loans or extensions of credit. 
Thus, there would be no prohibition on 
a covered OCC employee, or a spouse or 
minor child of a covered OCC employee, 
retaining a loan from a national bank 
provided the loan was obtained either: 
(1) Prior to the covered employee's 
employment at the OCC; or (2) as a 
result of the sale or transfer of the loan 
to a national bank, or a conversion or 
merger of the lender into a national 
bank. The renewal or renegotiation of a 
pre-existing loan or extension of credit, 
however, would be treated as a new 
loan subject to the prohibitions in 
S 3101.108 (b)(1) and (b)(2). 

The proposed prohibition on 
borrowing contained in 5 3101.108(b) is 
necessary for several reasons. First, it is 
necessary to prevent covered OCC 
employees from obtaining or appearing 
to obtain loans or extensions of credit 
on preferential terms, or from benefiting 
or appearing to benefit from their 
official positions through possible 
forbearance by the lender in collecting 
on the indebtedness. Second, public 
confidence in the integrity of the OCC 
will be strengthened by prohibiting OCC 
employees from engaging in financial 
transactions with institutions regulated 
by the OCC. Third, the borrowing 
prohibition implements, in part. 18 
U.S.C. 212 and 213, regulating the offer 
and acceptance of certain loans to and 
by bank examiners. Finally, limitations 
on OCC employees' borrowing from 
regulated institutions will avoid a high 
number of employee disqualifications 
that would have a detrimental effect on 
the OCC’i administration of its 
supervisory responsibilities. 

(c) Restrictions Arising from Third 
Party Relationships. Proposed 
S 3101.108(c) would attribute to an OCC 
employee certain securities and loans, 
or extensions of credit, that are held by 
the entities described in that subsection 
(e.g., trusts, partnerships, cloeely-held 
corporations)* An employee with an 


6499 



4436 


Fadara! Waiter / VoL 58. No. 147 / Tuesday. August 3. 1093 / Proposed Rules 41107 


attributed interest would be required to 
report the interest to the Chief Counsel • 
or designee, and could be required to 
terminate the relationship with the 
entity, disqualify himself or herself from 
a matter or take other appropriate action 
as determined by the Chief Counsel or 
designee to avoid a violation of the 
conflict of interest statutes, the 
Executive Branch-wide Standards or 
these supplemental regulations. 

(d) Prohibited Recommendations. As 
proposed. $ 3101.108(d) would prohibit 
OCC employees from making any 
recommendation or suggestion 
regarding a security issued by a 
commercial bank or commercial bank 
affiliate, including a bank holding 
company. This rule is intended in part 
to eliminate any misunderstanding or 
harm that could result from such a 
recommendation. For example, an 
investor should not be misled into 
believing, pursuant to the 
recommendation of an OCC employee, 
that the securities of a particular 
institution rogulated by the OCC are a 
sound buy because the investor believes 
that the employee may have access to 
inside information. Rules addressing 
similar concerns apply to the employees 
of the OTS and IRS. 

(e) Prohibited Purchase of Assets. 
Section 3101.108(e) is proposed as a 
further supplement to the proposed 
prohibitions in § 3101.103, regarding the 
purchase of assets by all Department 
employees. It would specifically 
prohibit an OCC employee, or a spouse 
or minor child of an OCC employee, 
from purchasing assets from a national 
bank or national bank affiliate, 
including a bank holding company. An 
asset sold by public auction or by a 
method that ensures that the asset is 
sold at its fair market value would be 
exempt from this prohibition. 

(0 Outside Employment. Proposed 
$ 3101.108(f) would supplement 
$ 2635.802 of the Executive Brandi- 
wide Standards by prohibiting certain 
OCC employees from engaging in 
specified outside employment and 
activities. The prohibition in this 
section would apply only to covered 
OCC employees. For the purpose of this 
subsection, the term covered OCC 
employee would mean all OOC bank 
examiners and any other employee 
spedfied in an OOC instruction or 
manual issuance who the Comptroller of 
the Currency or designee determines 
should be covered by the rule pursuant 
to the standard established in the 
subsection. Employees of the OCC 
covered by this rule would be 

prohibited from performing 

compensated services for any bank, 
banking or loan association or national 


bank affiliate or any officer, director, 
employee or person connected in any 
way with any of the foregoing entities. 
This regulation, based in part on 18 
U.S.C 1909. addresses situations unique 
to OCC bank examiners and OCC 
employees involved in the regulation of 
national banks, and prohibits activity 
that, if engaged in. may interfere with 
the objective and impartial performance 
of an employee's offidal duties. 

(g) Weavers. Proposed $ 3101.108(g) 
would give an agency designee 
authority, with tne advice and legal 
clearance of the DAEO or the Office of 
the Chief Counsel, to grant a written 
waiver of any prohibition in proposed 
S 3101.108 based upon a determination 
that the waiver is consistent with law 
and the Executive Branch-wide 
Standards, and meets the waiver 
standard established in the subsection. 
An employee may be required under the 
waiver to disqualify himself or herself 
from a particular matter or take other 
appropriate action. 

Section 3101.109 Additional Rules for 
Office of Thrift Supervision Employees 

Section 3101.109 of the proposed rule 
contains several rules applicable solely 
to the employees of the Office of Thrift 
Supervision; they are in addition to the 
regulations in proposed $ 3101.101 
through $ 3101.104 which would apply 
to all Department employees. These 
rules are very similar to the rules that 
would apply to OCC employees under 
proposed § 3101.108. They differ in 
scope primarily in that $ 3101.109 
would impose no specific prohibition 
on the outside employment and 
business activities of OTS employees. 
This is due in part to the fact that OTS 
employees are not s ubjec t to 18 U.S.C. 
1909. Nevertheless. OTS employees, 
like all other Department employees, 
would be required to obtain prior 
approval for outside employment 
pursuant to proposed $ 3101.104. 

(a) Covered uTS Employees. Several 
of the rules in proposed $ 3101.109 
would apply only to "covered OTS 
employees." Covered OTS employees as 
the term is used in this section would 
mean all OTS grade 17 positions or 
above, and any OTS employees 
specified in an OTS instruction or 
man ual issuance who the Director of the 
OTS or a designee determines should be 
covered by the prohibitions contained 
in this section pursuant to the standard 
established in § 3101.109(a). 

(b) Prohibited Financial Interests. The 
proposed financial interest provisions of 
$ 3101.109(b) are similar to those 

proposed for application to OOC 
emplo y ees. Specifically , the subsection 
would prohibit covered OTS employees. 


and their spouses or minor children 
from owning securities issued by an 
OTS-regulated savings association or 
savings association holding company. 
As with the OCC rule, this prohibition 
is intended to ensure publi c confi dence 
in the manner in which the OTS fulfills 
Its regulatory responsibilities, eliminate 
potential concerns over use of 
nonpublic information and avoid wide- 
spread disqualification of OCC 
employees. 

(c) Prohibited Borrowing. Proposed 
$ 3101.109(c) would prohibit covered 
OTS employees from seeking or 
obtaining loans or extensions of credit 
from and OTS-regulated savings 
association or an officer, director, 
employee, or subsidiary of an OTS- 
regulated savings association. For the 
purpose of this subsection, and 
extension of credit includes credit 
obtained through the use of credit cards. 
The prohibition on borrowing in 

$ 3101.109(c) is required in part by 18 
U.S.C. 212 and 213. and is similar in 
scope and purpose to the borrowing 
prohibition proposed for application to 
OOC employees. The proposed 
exceptions in § 3101.109(c)(3) are 
similar to those in the OCC borrowing 
rule. 

(d) Restrictions Arising from Third 
Party Relationships. Proposed 

S 3101.109(d) is identical to the rule 
proposed for the purpose of regulating 
OOC employees' relationships with 
certain entities. 

(e) Prohibited Recommendations. 
Proposed $ 3101.109(e) is substantially 
the same as the prohibition on making 
recommendations concerning regulated 
entities that is proposed for application 
to OOC employees. 

(f) Prohibited Purchase of Assets. 
Proposed $ 3101.109(f) is substantially 
the same as the prohibition on 
purchasing the assets of certain 
regulated proposed for application to 
OOC employees. 

(g) Waivers. Proposed $ 3101.109(g) 
would give an agency designee 
euthority. with the advice and legal 
clearance of the DAEO or Office of the 
Chief Counsel, to grant a written waiver 
of any prohibition in propoeed 
$3101.109 upon a determination that 
the waiver is consistent with lew and 
the Executive Branch-wide Standards, 
and meets the waiver standard 
established in the subsection. An 
employee may be reouired under the 

wiivir to disqualify hlmaslf or hmlf 

from a particular matter or take other 
appropriate action. 
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Section SUM. 1 to Add it ional Bales for 
United States Customs Service 
Employees 

Section $3101.110 ef the proposed 
rote o— Oifli regulation* applicable 
only to employees of the Unttod State* 
Cameras Service; they are in addition to 
the regulation is prapoaed $ 3101.101 
through $3101.104 which would apply 
to aM Department amp to ye ta . 

(a) Pro hi bi ti on on Employment Under 
proposed $ 3101.110(a). Customs 
Service employees would be prohibited 
from working for specified types of 
entities that are regulated by or have a 
business relationship with the Custom 
Service. 

(b) Restrictions Arising from 
Employment of Relatives. Under 
proposed $ 3101.110(b). a Customs 
Service employees would be required to 
file a report of family member 
employment with his or her supervisor 
if the employee’s spouse or a relative 
who is dependent on or resides with the 
employee is employed with an entity 
specified in proposed $ 3101.110(a). The 
report would be forwarded to the 
appropriate regional counsel for 
transmittal to the Chief Counsel. The 
employee would be disqualified from 
participating in any matter involving the 
employee's spouse or relative, or their 
employer, unless the employee received 
the appropriate authorisation pursuant 
to the standard in section 2635.502(d) of 
the Executive Branch-wide Standards. 

In effect, proposed $ 3101.110(b) 
supplements $ 2635.502 of the 
Executive Branch-wide Standards. 

The regulations in proposed 
$ 3101.110(a) are nacaaaitated by the 
frequent contact Customs Service 
employees have with importers at the 
local level, and are de s ig ned to aaeme 
that the Customs Service and its 
employees maintain the highest level of 
integrity while minimally restricting the 
employees' personal activities and 
associations. Customs Service 
employees at all levels carry out many 
types of duties that can have • major 
impact on the business of an importer, 
broker, or carrier. For example. Customs 
Service inspectors enforce customs lews 
and make determinations involving the 
financial interests of importers at every 
port or entry in the United S team. In 
addition. Customs Sendee employees 
audit end investigate numerous r 
companies to determine poten tial 
violstians of tha customs laws. The 
regulations in this section will proven a 
the outside employment Internets nf 
Customs Service empl o yee s and their 


help to ensure public c 


nfidenoe iatbe 
itian of its 


the objective said impartial eno end n n of 
tha employees’ official rl n ti as and will 


Section 3101.111 Additional Rules for 
United States Secret Sendee Employees 

Proposed $3101.111 explains that 
Secret Service regulations regarding 
compensate d outside the employment 
in effect on February 2, 1963, will 
remain in affect until February 3, 1994. 
or until superseded by e new 
supplemental regulation substituted for 
$ 3101.111. Tbit temporary preservation 
of existing rules is consistent with the 
note following $ 2635.403(a) of the 
Executive Branch-wide Standards end 
recognizes the need for further study of 
the extent to which the outside 
activities of law enforcement personnel 
should be restricted because of their 
special responsibilities. During the next 
year the Department, in consultation 
with OGE, will be working with other 
lew enforcement agencies to determine 
whether special rules ere needed in this 

HI. Matters ef Regulatory Procedure 

Executive Order 12291, Federal 
Regulation 

Because this rule relates to agency 
organization, management and 
personnel, it is not subject to Executive 
Order 12291. 

Regulatory Flexibility Act 

It is hereby certified that this 
proposed rule will not have significant 
economic impact on a substantial 
number of smell entities. This rule 
affects only Federal employees end their 
immediate families. 

list of SabjeMs in S CFR Part 3101 

Conflict of interests. Government 
employees. 

Dated: July •. 1993. 

General Counsel. Department of the Treasury. 

A pp rove d: July 27, 1992. 

Stephen D. Pstn. 

Director, Office of Government Ethics. 

For the reasons set forth in the 
preamble, the Depa rt ment of the 
Treamiry. hi concurrence wffhtira Office 
of Government Ethics, is proposing to 
e me n d fide 5 of the Code of Federal 
Reg ula tio ns by adding a new chapter 
XXI. consisting of part 3101, to read as 
follows: 


CHAPTER XM-OERAHIMEMT OFTWE 
TREASURY 

PART 3t01 — SUPPLEMENT AL 
STANDARDS OF ETHICAL CONDUCT 
FOR EMPLOYEES OF THE 
DEPARTMENT OF THE TREASURY 

Sac. 

3101.101 General. 

3101.102 Designation of asperate agency 
components. 

3101.103 Prohibition on p uroh see of certain 


3101.194 Outside emp lo y ment . 

3101.105 Additional rules ter Bureau of 
Alcohol. Tobacco end Firearms 
employees. 

3101.106 Additional rules for Internal 
Revenue Service employees. 

3101.107 Additional nilerfor Legal 
Division employees. 

3101.106 Additional rules for Office of the 
Comptroller of the Currency employees. 

3101.109 Additional rules for Office of 
Thrift Supervision employees. 

3101.110 Additional rules for United States 
Customs Service employees. 

3101.111 Additional rules for United States 
Secret Service employees. 

Aolhflrily: 5 US.C 301. 7301. 7353; 5 
U.S C App. (Ethics in Government Act of 
1978); 26 U.S.C 7214(b); E.0. 12674. 54 FR 
15159. 3 CFR. 1969 Comp., p. 215. as 
modified by E.0. 12731. 55 FR 42547, 3 CFR. 
1990 Comp., p. 306.; 5 CFR 263S.105, 
2635.203(a). 2635.403(a). 2635.803. 
263SA67(aM2Xii). 

$3101.101 General. 

(a) Purpose. In accordance with 5 CFR 
2635.105. the regulations in this part 
apply to employees of the Department of 
the Treasury end supplement the 
Standards of Ethical Conduct for 
Employees of the Executive Branch 
contained in 5 CFR part 2635. 

Employees are required to ceopiy with 
5 CFR part 2635. this part, and bureau 
guidance and procedures e st ab lish e d 
pursuant to this section. Department 
employees are also subject to any 
additional rules of conduct that the 
Department or thahr employing bureaus 
are authorised to issue. 

(b) Bureau in stru cti on s. With the 
concurrence of the Designated Agency 
Ethics Official (DAEO), bureaus df the 
Department of the Treasury eve 
authorised to issue instructions or 
manual issuances providing explanatory 
guidance and establishing procedures 
necessary to implement this pert and 
part 2655 nf this tide. See 5 CFR 
2635.195(c). 

(4 Definition of "a gen c y des i gn ee". 
As used in tirie pert end pert 2635 of 
this title, (he tern ^ag ency deefeiee* 
refers to any e m pl oy e e who hen been 
delegated eiRherttyby an instruction er 
manual I ss uan ce is su ed by a bureau 
undra p a ra gra ph s of this section te 
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make a determination. give an approval, 
or taka otbar action required or 
permitted by this part or part 2635 of 
this title with re spect to another 
employee. See 5 CFR 2635.102(b). 

$3t0t1C3 Designation of separate agency 
components. 

Pursuant to 5 CFR 2635.203(a), each 
of the following components of the 
Department of the Treasury is 
designated as a separate agency for 
purposes of th e reg ulations contained in 
subpart B of 5 CFR part 2635 governing 
gifts from outside sources ana 5 CFR 
2635.807 governing teaching, speaking 
or writing: 

(a) Bureau of Alcohol. Tobacco and 
Firearms (ATF); 

(b) Bureau of Engraving and Printing: 

(c) Bureau of the Public Debt: 

(d) Federal Law Enforcement Training 
Center; 

(e) Financial Management Service; 

(0 Internal Revenue Service (IRS); 

(g) Office of the Comptroller of the 
Currency (OCC): 

(h) Office of the Inspector General; 

(i) Office of Thrift Supervision (OTS); 

(j) United States Customs Service 
iUSCS); 

(k) United States Mint; 

(l) United States Savings Bonds 
Division; and 

(m) United States Secret Service. 

For purposes of this section, 

employees in the Legal Division shall be 
considered to be part of the bureaus or 
offices in which tney serve. 

Nets: As a result of the designations 
contained In this section, employees of the 
remaining parts of the Department of the 
Treasury (e.g., employees in Departmental 
Office*. Including the Financial Crimes 
Enforcement Network) will also be treated as 
employees of an agency that is separate from 
all of the above listed bureaus and offices far 
purposes of determining whether the donor 
of a gift is a prohibited source under 5 CFR 
2635.203(d) and for identifying an 
employee's "agency” under 5 CFR 2635.807 
governing teaching, speaking and writing. 

f 3101.109 Prohfofcion on purchase of 
certain assets. 

(a) General prohibition. Except as 
provided in paragraph (b) of this 
section, no employee of the Department 
of the Treasury shall purchase, directly 
or Indirectly, property: 

(1) Owned by tne Government and 
under the control of the employee's 
bureau (or a bureau over which the 
employee exercises supervision); or 

(2) Sold under the direction or 
incident to the functions of the 
employee’s bureau. 

(b) Exceptions. The prohibition in 
paragraph (a) of this section does not 
apply to the purchase of Government 


securities or items sold generally to the 
public at fixed prices, such as 
numismatic itams produced by the 
United States Mint, or foreign gifts 
deposited with the Department pursuant 
to S U.S.C. 7342 that an employes may 
purchase pursuant to 41 CFR parts 101- 
49. 

(c) Waiver. An employee may make a 
purchase otherwise prohibited by this 
section where a written waiver of the 
prohibition has been given to the 
employee by an agency designee with 
the advice and legal clearance of the 
DAEO, or the appropriate Office of Chief 
or Legal Counsel. Such a waiver may be 
granted only on a determination that the 
waiver is not otherwise prohibited by 
law and that, in the mind of • 
reasonable person with knowledge of 
the parti cuLtf circumstances, the 
purchase of the asset will not raise a 
question as to whether the employee has 
used his or her official position or 
inside information to obtain an 
advantageous purchase or create an 
appearance of loss of impartiality in the 
performance of the employee's duties. 

NelK Employees of the OOC and OTS are 
subject to additional limitations on the 
purchaaa of asasta that are eat out in bureau- 
specific rules contained In $$3101.106 and 
3101.100. 

13101.104 Outside empl o y m ent 

(s) General requirement for prior 
approval. All Department of the 
Treasury employees shall obtain prior 
written approval before engaging in any 
outside employment or business 
activities, with or without 
compensation, except to the extent that 
the employing bureau issues an 
Instruction or manual issuance pursuant 
to paragraph (b) of this section 
exempting an activity or class of 
activities from this requirement. 
Approval shall be granted only on a 
determination that the employment or 
activity is not expected to involve 
conduct prohibited by statute, part 2635 
of this title or any provision of this part. 

Nets: Employees of the ATF. IRS. Legal 
Division, OOC, USGS and United States 
Secret Service era subject to sdditioosl 
limitations on outside employment end 
activities that are set in out In bureau-specific 
rales contained in this part 

(b) Bureau responsibilities. Each 
bureau, which for the purpoees of this 
section includes the Departmental 
Offices and the Office of the Inspector 
General, shall issue instructions or 
manual Issuances governing the 
submission of requests for approval of 
outside employment or business 
activities and designating appropriate 
officials to act on such requests. The 
instructions or manual issuances may 


exempt categories of employment or 
activities from the prior approval 
requirement based on a determination 
that employment or activities within 
those categories would generally be 
approved and are not likely to involve 
conduct prohibited by statute, part 2635 
of this title or any provision of this part. 
Bureaus may include in their 
instructions or issuances examples of 
outside employment or activities that 
are permissible or impermissible 
consistent with this part and part 2635 
of this title. Bureaus shall retain in 
employees' Official Personnel Folders 
(temporary side) all requests for 
approval whether granted or denied. 

$3101.106 AddMonal rules for Bureau of 
Aleohol, Tobeceo end Firearms employees. 

The following rules apply to the 
employees of the Bureau of Alcohol. 
Tobacco and Firearms and era In 
addition to $ $ 3101.101-3101.104: 

(a) Prohibited financial interests. 

Except as provided in this section, no 
employee of the ATF, or spouse or 
minor child of an ATF employee, shall 
have, directly or Indirectly, any 
financial interest, including 
compensated employment, in the 
alcohol, tobacco, firearms or explosives . 
industries. The term financial interest Is 
defined in $ 2635.403(c) of this title. 

(b) Waiver. An agency designee, with 
the advice and legal clearance of the 
DAEO or Office of the Chief Counsel, 
may grant a written waiver of the 
prohibition in paragraph (a) of this 
section on a determination that the 
financial interest is not prohibited by 26 
U.S.C. 7214(b) and that, in the mind of 
a reasonable person with knowledge of 
the particular circumstances, the 
financial interest will not create an 
appearance of misuse of position or loss 
of impartiality, or call into question the 
impartiality and objectivity with which 
the ATFs programs are administered. A 
waiver under this paragraph may 
require appropriate conditions, such as 
execution of a written disqualification. 

$3101.106 AddMonal rules for Internal 
Revenue Sendee employees. 

Hie following rules apply to the 
employees of the Internal Revenue 
Service and are in addition to 
$$3101.101-3101.104: 

(a) Prohibited recommendations. 
Employees of the IRS shall not 
recommend, refer or suggest 
specifically or by implication, any 
attorney, accountant or firm of attorneys 
or accoun tar’s to any person in 
connection with any official business 
which involves or may Involve the IRS. 

(b) Prohibited outside employment. 
Involvement by an employee of the IRS 
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In the following types of mrtsl do 
wnplwMBt or business arfivitias ia 
prr&ihitnd and shall constitute a 
conflict with tha ranptayuo’s official 
duties pursuant to 3 CFB 2 6 33 ,10 2; 

(1) Performance of bgri services 
involving FaM, Stele or local tax 


(2) Appearing on Waif of any 
tmejraysr M ^i^ r o ^t^ ^bato opy 

^oncy.'in an action involving a tax 
matter except an written authorisation 
of tba Commiaaioaar of I n tern a l 


(3) Engaging In aoc mm dn g . ortho nao. 
analysis, and interpretation of flnanctel 
raoorda when auch activity involves tax 


(4) Engaging in book k eeping, the 
recording of transactions. or the record- 
making phase of accounting, when auch 
activity ie directly related to a tax 
determination: and 

(5) Engaging in the preparation of tax 
returaa for componaatiao. gift or favor. 

|c) Seasonal mxployem. Soeaanal 
employoea of the IRS while in non-duty 
atatua may sngsge in outside 
employment or activities, other than 
thane prohibited by paragraph (b) of this 
section, without obtaining prior written 
permiaakm. 

f 3101.107 AddMenal rates ter legal 
DMaten amptoyeaa 

The following nilea apply to the 
amployeec of the Legal Division and tie 
in addition to $§3101.101-3101.104: 

(a) Application of tides of other 
bureaus. In addition to the rule 
contained in paragraph (b) of this 
section, employees in the Legal Division 
shall bo covered by the rales c o njoin e d 
in this pert that era applicable to 
employees of tba bureaus or offices ia 
which the Lagal Division ■a pliry aaa 
sorvo. subject to any instructions which 
the General Counsel or appropriate 
Chief or Legal Counsel may iaane in 
accordance with § 3101.10l(bL 

(b) Prohibited outside employment 
Pursuant to S CFR 2633.802, it is 
prohibited end shall constitute a 
conflict with the ampioyee'a official 
dutiaa for an attorney amploved in the 
Lagal Division to aopga in the outside 
practice of law that might require the 
attorney to: 

(1) Take a poeitiao that is or appears 
to be in conflict with the intonate of the 
Department of the Treasury which ia the 
client to whom the attorney onoa a 
pmlaaaianal raspansfhflifr; or 
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The fallowing rules apply lolho 
employees of the Office ef the 
Ceaspteoller of the Cnraaucy end eee in 
addition to M310I.Ml-31flt.M4: 

(a) Prekiktmd fimmuxal intonate (1) 
Prohibition. Except as provided in 
porapaphs WUi end (g) of thto aection, 
no OCC empfoyne . or apouaa er m i nor 
child of an OOCessplo^a, shall own. 
directly er indirectly. securities of any 
co mm ercial benk (incfoding bath 
national and Steto chraterad ba nks ) er 
oommeoctel benk affitieta, including a 
bank bolding company. 

(2) Definition of -securities'*. For 
puipooes of paragraphs (aMl) and (aX3) 
of this sectiea. the term -aocurities” 
includes all internets in debt or equity 
instruments. The term includes, without 
limitation, secured and unsecured 
bonds, debentures, notes, securitised 
assets and commercial paper, as well as 
all types of preferred and common 
stock. Tba term encompa s se s both 
currant and contingent ownership 
internets, including any beneficial or 
lagal interest derived from a trust. It 
extends to any right to acquire or 
dispose of any lone or abort position in 
sucn securities end includes, without 
limitation, interests convertible into 
such securities, as well as options, 
rights, warrants, puts, cells, and 
straddles with respect thereto. 

(3) Exceptions. Nothing in this aection 
prohihHs an OCC employee, or spouse 
or minor child or an OCC employee, 
from: 

(i) Investing in t publicly traded or 
publicly available investment fraud, 
p r ovided that the investment hind does 
not invest man then 20 per ce nt of its 
funds in securities of commercial banks 
(including both nati o nal end State- 
cbeiterad banks) and commercial bank 
affiliates (including bank holding 
companies) nor mere than S percent of 
its funds in the securities of any one 
such bank or affiliate, end the employee 
neither exercises control over nor has 
the ability to exercise control over the 
financial internets bold in tba fund: 

(ii) Investing in the publicly traded 
securities of a holding company of e 
nonbenk bank or of a retelling firm that 
owns or sponsor* a credit card benk ns 
defined by the Competitive Equality 
Banking Act of 1067, except that an 
emplo ye s who owns ouch an totoraat 
must be disqualified from pastidpetigg 
in the rajihtion nr — psndsion eflhs 
nadbok hanker the cmdit cud bunk; 



'» Ousting any security | 
a waiver granted under pampaph (fief 
this ascii an. 

(b) Prohibited ba no eds^iU 
Prohibition on employee beamw i ng . 
Except as provided In this section, no 
oauesed OCC ump te y ee dwW reek er 
obtain any loan or extension-ef audit , 
including csedit obtained ihnongh tim 
use ofa credit esnd, from any national 
bank or from an ottosr, di mete r , 
employee, or sobokHary of any notional 


(I) Prohibition an bamming by a 
spouse or minor child. The proUMtirai 
in paragraph foXDcfthiTmcttou shafi 
apply to the spouse or minor child of o 
covered OOC employes unless the loon 
or extension of credit: 

(i) Is supported only by the income or 
independent means of the spouse or 
minor child: 

(ii) Is obtained on terms and 
conditions no more favorable then those 
offered to the general public; and 

(iiii Tbs covered OOC employee does 
not participate in the negotiation for the 
loan or earvt as co-maker, endorser or 
gu arant o r of the loan. 

(3) Cornered OOC employee. For 
purposes of the prohibitions an 
borrowing contains ri in paragraphs 
(b)(1) and fbX2) of this section, -covered 
OCC employee" means: 

(i) An OdC bank examiner, and 

(ii) Any othar OOC employee 
sped&ed ia an OOC instruction or 
manual issuance whose duties end 
responsibilities, as determined by the 
Comptroller of the Currency or his or 
her designee, require application of the 
prohibition on bosowini contained in 
this aection to ensure public confidence 
that the OCCs programs are con d ucte d 
inmratisHy and objec ti vel y . 

(Vi Exceptions. Nothing in foie section 
pvebibito a covered OOC employee, or 
the spouse or minor child of a co varad 
OCC e mp loye e , from obtaining a loan or 
extension of audit described in 
paragraphs (bM4)U) through (bM4)(iii) of 
this section from e national benk if the 
loan erentenakm of credit is obtained 
on terms and conditions no move 
favorable then those offered to the 
general public, the employee is ate 
serineed to examine the bonk it the time 
the ban or extension ef credit is 
obtained, and the s mp l n yns submits to 
the Chief Counsel or draipme a written 
disqualification from eusmtaing nr 
othenafoe ptetidpntinn in Me 
super vi sion ef Me beat Thoanoopriona 
provided by Mb paragraph ese for loons 
or extensions ad osadffafcteiaad: 

(i) Tto^^^ofs a ra tii rani tensed 

dimMnffiasenXMehraS^MBte 
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hea dquartace d in the employee's 
district; 

(B) The employee U assigned to the 
Multinational Division anal the bank is 
nnt supervised by that Division; or 

(C) The employee is assigned to the 
Washington office (other than the 
Multinational Division); 

(ii) Through use of a national bank 
credit card sponsored by a retailing firm 
(e.g.. Nordstrom. Lord and Taylor. 
Amoco Oil Company); or 

(iii) Through assumption of a 
mortgage loan on the employee's 
residence which is liquidated in 
accordance with its original terms 
without renewal or renegotiation. 

(5) Pre-existing credit. This section 
does not prohibit a covered OCC 
employee, or spouse or minor child of 
a covered OCC employee, from retaining 
a loan from a national bank on its 
original terms if the loan was incurred 
prior to employment by the OCC, or as 
a result of tne sale or transfer of a loan 
to a national bank or the conversion or 
merger of the lender into a national 
bank. Any renewal or renegotiation of a 
pre-existing loan or extension of credit 
will be treated as a new loan subject to 
the prohibitions in paragraphs (b)(1) and 
(bHZ) of this section. 

(c) Restrictions arising from third 
party relationships. If any of the entities 
listed in paragraphs (c)(1) through (c)(7) 
of this section have securities that an 
OCC employee would be prohibited 
from having by paragraph (a) of this 
section, or loans or extensions of credit 
that a covered OCC employee would be 
prohibited from obtaining under 
paragraph (b) of this section, the 
employee shall promptly report such 
interests to the Chief Counsel or 
designee. The Chief Counsel or designee 
may require the employee to terminate 
the third party relationship, undertake 
an appropriate disqualification, or take 
other appropriate action necessary, 
under tne particular circumstances, to 
avoid a statutory violation or a violation 
of part 2635 of this title, or this part, 
including an appearance of misuse of 
position or loss of impartiality. This 
paragraph applies to any: 

(1) Partnership in which the 
employee, or spouse or minor child of 
the employee, is a general partner. 

(2) Partnership in which the 
employee, or spouse or minor child of 
the employee, individually or jointly 
holds more than a 10 percent limited 
partnership interest; 

(3) Closely held corporation in which 
the employee, or spouse or minor child 
of the employee, individually or jointly 
holds more than a 10 percent equity 
interest; 


(4) Trust In which the employee, or 
spouse or minor child of the employee, 
has a legal or beneficial interest; 

(5) Investment club or similar 
informal investment arrangement 
between the employee, or spouse or 
minor child of the employee, and 
others; 

(6) Qualified profit sharing, retirement 
or similar plan in which the employee, 
or spouse or minor child of the 
employee, has an Interest; or 

(7) Other entity if the employee, or 
spouse or minor child of the employee, 
individually or jointly holds more than 
a 25 percent equity interest 

(d) Prohibited recommendations. 
Employees of the OCC shall not make 
recommendations or suggestions, 
directly or indirectly, concerning the 
acquisition, or sale or other divestiture 
of securities of any commercial bank or 
commercial bank affiliate, including a 
bank holding company. 

(e) Prohibited purchase of assets. No 
employee of the OCC, or spouse or 
minor child of an OCC employee, shall 

R uichase. directly or indirectly, an asset 
i.g.. real property, automobiles, 
furniture, or similar items) from a 
national bank or national bank affiliate, 
including a bank holding company, 
unless it is sold at a public auction or 
by other means which assure that the 
selling price is the asset's fair market 
value. 

(0 Outside employment— (1) 
Prohibition on outside employment. No 
covered OCC employee shall perform 
services for compensation for any bank, 
banking or loan association, or national 
bank affiliate, or for any officer, director 
or employee of. or for any person 
connected In any capacity with a bank, 
banking or loan association or national 
bank affiliate. 

(2) Covered OCC employee. For 
purposes of the prohibitions on outside 
employment contained in paragraph 

(f)(1) of this section, “covered OCC 
employee” means: 

(i) An OCC bank examiner and 
(ii) Any other OCC employee 
specified in an OOC instruction or 
manual issuance whose duties and 
responsibilities, as determined by the 
Comptroller of the Currency or his or 
her designee, require application of the 
prohibition on outside employment 
contained in this section to ensure 
public confidence that the OGC's 
programs are conducted impartially and 
objectively. 

(g) Waivers. An agency designee may 
grant a written waiver from any 
provision of this section based on a 
determination made with the advice and 
legal clearance of the DAEO or Office of 
the Chief Counsel that the waiver is not 


inconsistent with part 2635 of this title 
or otherwise prohibited by law and that, 
under the particular circumstances, 
application of the prohibition Is not 
necessary to avoid the appearance of 
misuse of position or loss of 
impartiality, or otherwise to ensure 
confidence In the impartiality and 
objectivity with which agency programs 
are administered. A waiver under this 
paragraph may impose appropriate 
conditions, such as requiring execution 
of a written disqualification. 


13101.106 Addftfonai raise for Office of 
Thrift Supervision employees. 

The following rules apply to the 
employees of the Office of Thrift 
Supervision and are in addition to 
§$3101.101-3101.104: 

(a) Covered OT5 employee. For 
purposes of this section, the term 
“covered OTS employee" means: 

(1) An OTS examiner; 

(2) An employee in a position at OTS 
grade 17 or above; and 

(3) Any other OTS employee specified 
in an OTS instruction or manual 
issuance whose duties and 


responsibilities, as determined by the 
Director of the OTS or his or her 
designee, require application of the 
prohibitions contained in this section to 
ensure public confidence that the OTS's 
programs are conducted impartially and 
objectively. 

(b) Prohibited financial interests — (1 ) 
Prohibition. Except as provided in 
paragraphs (b)(3) and (g) of this section, 
no covered OTS employee, or spouse or 
minor child of a covered OTS employee, 
shall own. directly or indirectly, 
securities of any OTS- regulated savings 
association or savings association 
holding company. 

(2) Definition of "securities". For 
purposes of paragraphs (b)(1) and (b)(3) 
of this section, the term “securities" 
includes all interests in debt or equity 
instruments. The term includes, without 
limitation, secured and unsecured 
bonds, debentures, notes, securitized 
assets and commercial paper, as well as 
all types of preferred and common 
stock. The term encompasses both 
current and contingent ownership 
interests, including any beneficial or 
legal interest derived from a trust. It 
extends to any right to acquire or 
dispose of any long or short position in 
sucn securities and includes, without 
limitation, interests convertible into 
such securities, as well as options, 
rights, warrants, puts, calls, and 
straddles with respect thereto. 

(3) Exceptions. Nothing in this section 
prohibits a covered OTS employee, or 
spouse or minor child of a covered OTS 
employee, from: 
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nyMIrlr anilibli ImmImI lauds, 
provided Ad Ae imM ted does 
not invert m ow Am M y c t Wtto 
funds in securities of OTS-mgulated 
savings a asocial inns or savings 
association holding r — a a n imnor non 
than 9 percent of ifts teds in tho 
securities of any om such sawings 
association or holding oempeny. and tho 
employee neither anssdaas control over 
nor hoe the ability to sscerdee control 
ovsr the financial interests hold hi the 
fund; 

(ii) Investing in ceitefo aon-financM 
holding companies whoso principal 
business is unrelated to As flnandal 
services industry and which are 
idenUflod as such on a list maintained 
by the Chief Counsel of As OTS; 

(iii) Using s savings association as 
custodian or trustee of accounts 
containing tax-defined retirement 
funds: or 

(4v) Owning any security pursuant to 
• waiver granted under psi p grsp h (g) of 
this section. 


(c) Prohibited borrowing— (1) 
Prohibition om e mp loye e borrowing. 
Except os provided in this section, no 
coTorod OTS om pi o y os shoH so ok or 
obtain any lo«i or extension of oedK, 
including credit obtained through the 
use of a credit card, from any OTS* 


omcar. director, employes, orsubsidrary 
of any such association. 

(2) Prohibition on borrowing by e 
spo u se or minor ddU. Tbs pro hibi ti on 
in paragraph (cXl) of this section sheU 
apply to tho sp ouse or minor child of a 
covered OTS employes unless Ae loan 
or extension of credit: 

(i) Is supported only by tho income or 
independent means of the spouse or 
minor child; 

(U) Is obtained on terms and 
conditions no mom h ea ra ble Aan Aoao 
offered to tho gmra ral pohtic; and 
(iii) The covered OtSnmployee does 
not participate in the n a g o tteh on fsrths 
loan or mn ra aa co mhr, andomar or 


guarsralnr of tho loon. 

(3) Exceptions. N oAin g in Ais section 
prohibits a covered OTS s mnln y se . or 
the sponso or minor child of s ee ve—d 


the spoose or minor chtidofsc ov es sd 
OTS ompioyos. horn obtaining s loan or 
extension of credit described in 
paragraphs (cH3Mi) A s np g h fcXS Ail) of 
this section from an OTS-tepihted 
mvings sssodation if the loan or 
extension of cmdit is ohteinsd on terms 
and conditions no mnm f oasm bb Aan 
those oflaeed In Asframml public. An 
employes to not amignUte asramiaoAi 

^arapteysTaSc^^^Chhrf 
Counsel or designee a whiten 


QlhiMliiMtidsiftafl ta ifai 
superviafcT* aTto*Ls smoctotinn. 
The exceptions provided by this 
paragraph are fair loans at ox tens i iin s of 

^(iJTAeugh we of s credit card waned 
by a mvings sssodation where: 

(A1 Tbs employee is assigned to a 

district office mid the mvings 
association is not headquartered in the 
employee's district; or 

(8) The employee is asripred to the 
Washington office; 

(ii) Through use of a mvings 
sssodation audit card sponsored by « 
retailing fins (eg.. Seanfe er 

(iii) Through assumption ofs 
mortgage loan on tbs employee's 
residence which is liquidated in 
accordance with its original terms 
without renewal or renegotiation. 

(4) Pre-existing credit. This section 
doss not prohibit a covered OTS 
employee, or spouse or minor child of 
a covered OTS employee, from retaining 
a loa n from an OTS r e gu l a ted savings 
association on its original terms if As 
loan was incurred prior to employment 
by the OTS or as a result of the sals or 
transfer of the loan to a savings 
association or tbs conversion or rosier 
of tho lender into *a OTS-ragulteed 
savings sssodation. Any renewal er 
renegotiation of a preexis tin g l oan or 
extension of credit is covered by 
paragraphs (c)(1) and (cM2) af this 
section. 

(d) Mestnctiaas edging from third 
potty relationship*, it any of the entities 
bated in paragraphs (d)(1) through MX7) 
of this section have securities that s 
covered OTS employes would be 
prohibited from hasting by pm a g re ph A) 
of this section, ar leans or omanainns of 
credit that a covered OTS smplsyoo 
would be prohibited from obtaining 
under paragraph (c) of this section, tho 
employe e shall promptly report such 
interests to tho Chief Conaasi or 
designee rosy require As employee to 
terminate the thud party re l ati o nship , 
undertake an a pp ropria te 
disqualification, or take ether 
appropriate action a sosras r y. under tits 
paitiouim cfacunretincm. to avoid a 
statutory violation or a violation of prat 
2133 of this tide or this part, including 
an appearance af mtoumof petition or 
loss of impartiality. This p ara g ra p h 
applies to any: 
ft) Partnership in which As 
employee, or spouse or minor chi Id of 
tho snppkyos. ia 4 grams! partner; 

(2) Partnarridp A which An 
employes, nr ynm nr mteor-chiftd of 


(3) Clesriy bald corporation in which 
the employee, or spouse or minor child 
of As m up ioyua. indhriduatiy or )oindy 
holds mom Amt a 10 percent equity 
interest; 

(4) Titnt in which As oaaplnyso. or 
spouse nr minor child of She employes, 
has a legal or b e nefici a l intern*; 

(Sj Investment dab or similar 
informal investment s r re n gs n ra n t 


holds more tbone 10 


between lbs employee; or spo us e er 
minor child of the employee; raid 
others; 

(6) Qualified profit sharing, mtimasant 
or similar plan in which the employee, 
or spouse or minor child of the 
employee, has an interest; or 

(7) Other entity if As employes, or 
spouse or minor child of the employee, 
individually or Jointly holds more Aan 
a 25 percent equity interest. 

(a) Prohibited recommendations. 
Employees of the OTS shall not make 
recommendations or suggestions, 
directly or indirectly, concerning Ae 
arquiaiHnn or mis. or ot her divestiture 
of securities of any OTS-regulated 
mvings association or savings 
sssodation bolding company. 

(I) Prohibited purchase of assets. No 
employee of As OTS. ar spouse or 
minor child of an OTS employee, shall 


minor child of an OTS employee, si 
purchase, directly or 'indirectly, an 
[eg., reel property, automobiles, 
furniture, or similar itams) from a 


savings association or mvings 
sssodation affiliate, in cluding a savings 
sssodation holding company, unless it 
is sold st s public suction or by other 
mosM which assure Aat As selling 
price is As asset's fair market value. 

(g) Waivers. An agency designee may 
grant a written waiver from any 
provision of (his s e ctio n based on • 
determination mads wlA the advice and 
legal clearance of As D AEO or Office of 
tho Chief Counsel that Ae waiver is not 
inconsistent with port 2S3S of Ais title 
or oAsrwiae prohibited by law and that. 


ap plication of As prohibition Is not 
necessary toavoid As appearance of 
misuse of position or loss of 
impartiality, or otherwise to ensure 
confidence in the impartiality and 
objectivity wi A which agency mppsms 
are administered. A waiver under this 
paragraph may impose appropriate 
conditions, inch aa requiring execution 
ofs written disqualification. 


Tbs following nilm apply te Ae 
employees of As Untied SU— Ouatems 
S sevte s and are In ai ffiti e a to 
9SH0t.ioi-n0i.iot: 

(a) f ti af a te ti o n on o v rri ri s 
employment. No employee of the U9CS 
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shall work for a customs broker, 
international carrier, bonded 
warehouse, foreign trade bone, cartman, 
law firm engaged in the practice of 
customs law or importation department 
of a business, nor be employed in any 
privets capacity related to the 
importation or exportation of 
merchandise. j 

(b) Restrictions arising from 
employment of relatives. If the spouse of 
a USCS employee, or other relative who 
is dependent on or resides with a USCS 
employee, is employed in a position 
that the employee would be prohibited 
from occupying by paragraph (a) of this 
section, the employee shall file a report 
of family member employment with his 
supervisor. Supervisors shall forward 
such reports to the appropriate Regional 
Counsel for transmittal to the Chief 
Counsel. The employee shall be 
disqualified from participation in any 
matter involving the relative or the 
relative's employer unless an agency 
designee, with the advice end legal 
clearance of the DAEO or Office of the 
Chief Counsel, authorizes the employee 
to participate in the matter using the 
standard in $ 2635.502(d) of this title, 

f 3101.111 AddWonaf rulee lor UnUed 


In addition to the rules contained in 
§5 3101.101—3101.104, United Stoles 
Secret Service Administrative Manual 
Section PER-5(2) prohibiting 
compensated outside employment in 
effect on February 2, 1003, will remain 
in effect until February 3. 1004, or until 
superseded by a new supplemental 
regulation published In this part, 
whichever occurs first Administrative 
Manual Section PER-5C) may be 
obtained from the Office of the Chief 
Counsel, United States Secret Service, 
lflOO G Street. NW.. Washington. DC 
20223. 

(FR Doc. 03-18331 Filed 6-2-03; 8.45 ami 


DEPARTMENT OF AGRICULTURE 
Agricultural Mark eting S ervi c e 
7 CFR Port 1211 
(Docket Na FV-CS-703) 

RIN 0661-AA 80 

Pecan Promotion and Raaaarcit Planj 
Order Directing That a Refarandum Be 
Conducted; D etermination of 
R ep r ese nta tive Period for Voter 
Eligibility; and Designation of a 
Referendum Agent to Conduct the 
Referendum 

AOCNCY: Agricultural Marketing Sendee, 
USDA. 

ACTION: Order for referendum. 

summary: The order directs that a 
referendum be conducted among 
eligible pecan growers, grower-shelters, 
and importers to determine whether 
they favor continuance, termination, or 
suspension of the Pecan Promotion and 
Research Plan (Plan). 

DATES: In order to be eligible to vote, 
growers, grower-shellers, and importers 
must have produced or imported pecans 
during the period from September 1. 
1991, to August 31. 1993 (representative 
period). Registration to vote will be In 
person from September 27 through 
October 1 at local Agricultural 
Stabilization and Conservation Service 
(ASCS) offices, except that importers 
may register by mail to the Research and 
Promotion Branch at the address listed 
below. Mail registrations must be 
received by the Department on or before 
October 1. 1003. Voting will be 
conducted on October 4. 5, and 6, 1993, 
by mail ballot 

FOR FURTHER MFORMATION CONTACT: 
Arthur L. Pease, Research and 
Promotion Branch, Fruit and Vegetable 
Division. AMS, USDA, room 2535-S, 
P.O. Box 96456, Washington. DC 20090- 
6456. Telephone (202) 720-6930. 
supplementary MF0RMAT10N: This order 
directs that a referendum be conducted 
among pecan growers, g r ower- a hellers, 
and importers to determine if the Pecan 
Prom otion and Research Plan (Plan) (7 
CFR part 1211) should be continued, 
terminated, or suspended. The Plan to 
effective under the Pecan Promotion 
and Research Act of 1990 (Act) (7 U.S.C. 
6001 et seq.). The referendum to to be 
conducted among the growers, grower- 
shelters, and importers of prtni who 
during the period September 1, 1991, 
through August 31, 1993 (which period 
to hereby determined to be the 

raproMnUtive ptriod lor purposes of 
this referendum), were engaged ha the 
growing, growing-shelling or 


importation of pecans to ascertain 
whether g r ow er s , grower- s helters and 
importers favor continuance, 
termination or suspension of the Plan. 

The Act provides that the Secretory 
shall conduct a referendum not later 
than 24 months after the effective date 
of the Plan to determine if pecan 
powers, grower-shelters, and importers 
favor the continuation, termination, or 
suspension of the Plan. The Plan 
became effective May 1, 1992. The 
Pecan Marketing Board, which 
administers the Plan, requested that the 
referendum be conducted prior to the 
1993 pecan harvest season. 

The Act requires the Secretary to 
suspend or terminate the Plan if its 
continuance is not favored by a mafority 
of those powers, grower-shelters, and 
importers voting in the referendum. 

In accordance with the Paperwork 
Reduction Act of 1980 (44 U.S.C. 
chapter 35). the ballot materials that 
will be used in the referendum herein 
ordered have been submitted to and 
approved by the Office of Management 
and Budget (OMB) and have beam 
assigned OMB No. 0581-0093. It to 
estimated that there are approximately 
21,000 growers end grower-shelters and 
approximately 25 Importers of pecans 
who will be eligible to vote in this 
referendum. It will take an average of 1 
minute for each grower, grower-shelter, 
or importer to complete the registration 
form and 5 minutes to complete the 
referendum ballot. 

Arthur L. Pease, R es e a rc h and 
Promotion Branch. Fruit and Vegetable 
Division, Agriculture) Marketing 
Service. USDA, is hereby designated the 
referendum agent of the Se c re tor y of 
Agriculture to conduct this re fe r e n dum. 
The procedure applicable to the 
referendum shall be the “Procedure for 
the Conduct of Referenda in Connection 
with the Pecan Promotion and Research 
Plan" (7 CFR part 1211.300). Pecan 
growers and grower-shellere must 
register in person at local ASCS offices. 
Importers may either register at the local 
ASCS offices or by mail to the 
Department. Mall registrations must be 
received by the Department on or before 
October 1. 1993. Registration to vote 
will be conducted at the ASCS offices 
from September 27 through October 1, 
1993. Voters registering at the ASCS 
offices will be given a ballot which will 
be returned to the Reeoarch and 
Promotion Branch in Washington. DC 
Importers registering by mail will be 
sent, via overnight delivery, a ballot to 
complete and return by mail. The voting 
period to October 4 through October 6, 
1993. Ballots must be postmarked no 
later than October 6, 1993, to be 
counted, importers will be notified of 
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the referendum well in advance of the 
registration and voting periods. 

List of Subjects 1 b 7 CFE Part 1211 
Administrative practice and 
procedure, Advertising. Agricultural 
research. Imports, Marketing 
agreements, Pecans, Promotion, 
Reporting and recordkeeping 
requirements. 

Authority: 7 U.S.C 0001 at seq. 

Dated: July 28, IMS. 

Fnpani Breast— 1, 

Assistant Secretary, Marketing and Inspection 
Sorvkm. 

(PR Doc 93-18463 Piled 8-2-93; 8:45 am) 

aaxsm coot sue-m-e 


Animal and Plant Health Inspection 
Service 

9CFR Part 92 
[Docket No. 92-182-1] 

RM0879-AA57 

Quarantine FacMltea for Birds 

AQCMCY: Animal and Plant Health 
Inspection Service, USD A. 

ACTION: Proposed rule. 

SUMMARY: We are proposing to revise the 
bird importation regulations to allow 
imported birds to be quarantined upon 
arrival in the United States at any 
privately owned bird quarantine facility 
located near an international airport or 
land-border port served by U.S. 

Customs, provided the facility meets the 
standards of the Animal and Plant 
Health Inspection Service. The current 
importation system, which allows bird 
importations through a limited number 
of “approved quarantine facilities,” no 
longer appears necessary. 

We are also proposing standards for 
incubator/hatcher areas and bird 
holding areas in quarantine fedlitiee for 
hatching eggs of ratites. These standards 
would protect U.S. birds end poultry 
from disease without requiring 
importers of hatching eggs of ratites to 
comply with the more stringent 
standards appropriate for imported 
birda. 

DATE*: Consideration urill be given only 
to comment! received on or before 
October 4. 1993. 

ADORCSSES: Please tend an original end 
three copies of your comments to Chief, 
Regulatory Analysis end Development, 
PPD, APHIS, USDA, room 804, Federal 
Building, 6505 Belcrest Road, 

Hyatts villa, MD 20782. Please state that 
your comments refer to Docket No. 92- 
162-1. Comments received may be 
inspected at USDA. room 1141, South . 


Building, 14th Street end Independence 
Avenue SW.. Washington, DC. between 
8 a.m. and 4:30 p.m., Monday through 
Friday, except holidays. Persons 
wishing to inspect comments are 
encouraged to call ahead (202-690- 
2817) to facilitate entry into the 
comment reading room. 

TOR TORTMCR BiFORMATON CONTACT: Dr. 
Keith A. Hand. Senior Staff 
Veterinarian, National Center for 
Import-Export, VS. APHIS, USDA, room 
768, Federal Building, 6505 Belcrest 
Road, Hyattsvilie, MD 20782, 301-436- 
5097. 


Background 

The regulations in 9 CFR 92.100 
through 92.107, "Subpart A— Birds" 
(referred to below as tne regulations), 
regulate the importation of birds to 
prevent the introduction of 
communicable diseases of poultry and 
other domestic livestock into the United 
States. As a condition of importation, all 
imported birds must be quarantined for 
a minimum of 30 days upon their arrival 
in the United States. The birds must be 
quarantined in either a U.S. Department 
of Agriculture (USDA) quarantine 
facility or in a privately owned fedlity 
approved by the Administrator of the 
Animal and Plant Health Inspection 
Service (APHIS). 

To qualify for designation as an 
"approved quarantine facility," and to 
retain that designation, a privately 
owned facility and its maintenance and 
operation must meet the minimum 
requirements of $ 92.106(c)(1) through 
(c)(4) of the regulations. Those 
minimum requirements concern: (1) The 
supervision of the facility; (2) physical 
plant requirements; (3) operational 
procedures; and (4) additional 
requirements as to location, security, 
physical plant and facilities, sanitation, 
and other items that may be imposed by 
the Administrator. The approval of any 
facility is contingent upon the 
Administrator's determination that 
adequate APHIS personnel are available 
to provide the services required by the 
facility if approved. A facility 
designated as an "approved Quarantine 
facility” retains that approval 
indefinitely; $ 92.106(c)(6) provides for 
the refusal or withdrawal of approval. 
When more quarantine fedlity operators 
seek "approval" than APHIS personnel 
can accommodate, selection is based on 
a lottery system, set out in 
5 92.106(c)(5). 

We are proposing to eliminate the 
currant system of "allocating” and 
"approving" private quarantine 
faculties for the importation of birds, 


including the lottery system for adding 
such new fldlitiea. Until now, this 
system has been necessary to ensure 
that APHIS personnel, whose services at 
bird quarantine fedlities were in greater 
demand than we could deliver, were 
allocated according to a system that was 
both practical and fair. As a result of the 
Wild Bird Conservation Ad of 1992 
(Pub. L. 102-440: the Ad), however, the 
conditions under which this system was 
designed to operate will no longer exist 
after October 22, 1993. 

Effective October 23. 1993, in the 
interest of restoring bird populations to 
sustainable levels in their countries of 
origin, the Ad sharply reduces the 
number of birds eligible for importation 
into the United States. The reduced 
supply of importable birds will cause an 
immediate and sharp drop in the 
number of bird import permit 
applications received by APHIS. 
Consequently. APHIS expects to have 
adequate personnel available to provide 
bird importation-related services upon 


'^Vith the deliberate rationing of 
APHIS'S limited resources no longer 
necessary, we have no reason to limit 
the number of quarantine fedlities 
available for bird importations. We are 
therefore proposing to allow imported 
birds to be quarantined upon arrival in 
the United States at any privately 
owned bird quarantine fedlity located 
near an international airport or land- 
border port served by U.S. Customs, 
provided the fedlity meets the 
standards of the Animal and Plant 
Health Inspection Service (APHIS), as 
provided in the proposed regulations. 
The proposed regulations should enable 
all qualified persona interested in 
operating bird quarantine fedlities to do 
so. and would allow importers access to 
privately owned quarantine fedlities 
nationwide. 

Further, the proposed regulations 
would spedfy standards, and handling 
procedures, for incubator/hatcher areas 
and chick holding areaa in privately 
owned quarantine fedlities for hatching 
eggs of ratites. 

The proposed regulations would 
supersede all APHIS memoranda and 
policy statements concerning the 
importation of birds into the United 
States, through privately owned 
quarantine facilities. 

A discussion of the proposed changes 
follows. 


Bird Import Permit Issuance 
As stated above, the primary purpose 
of this proposal is to relieve 
unnecessary restrictions on bird 
importers by removing the requirement 
that birds be imported through 

6 5 0 7 
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DEPARTMENT OF THE TREASURY 

WASHINGTON. D.C. 20220 


July 19 , 1994 

The Honorable Donald W. Riegle, Jr. 

Chairman 

The Honorable Alfonse M. D' Amato 
Ranking Member 

Committee on Banking, Housing 
and Urban Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman and Senator D* Amato: 

We were recently contacted by your Special Counsels who requested 
that we arrange a time for Secretary Bentsen to come to the 
Committee's offices to give a sworn deposition in the Madison 
Guaranty Savings and Loan inquiry. I raise this with you because 
I do not think such a deposition is either necessary or 
appropriate under the circumstances. 

As a Presidential appointee who has been confirmed by the Senate 
and as a senior member of the President's Cabinet, the Secretary 
should be required to appear before staff and to answer questions 
only if his conduct is alleged to have been illegal. The 
Secretary has not had any allegedly improper contacts with the 
White House staff or senior officials. 

I believe that it would set an unfortunate precedent to allow 
staff to notice the deposition of a Cabinet official purely on 
the basis of curiosity or speculation. The Secretary has already 
testified before Congress about this matter. I have attached a 
copy of his testimony for your reference. He is fully prepared 
to testify under oath at a public hearing of your Committee as 
constituted under S. Res. 229. 

As I am sure you are aware, the Secretary, like yourselves, has 
been extremely busy with a broad range of international and 
domestic issues. We expect that the next few weeks will place 
greater demands on his time. If you really feel it is 
important for your staff to speak to the Secretary prior to the 
hearing, I will try to arrange for an hour of his schedule to be 
set aside so that your Special Counsels can interview him in his 
office sometime next week. 

As always we appreciate your consideration in these matters. 
Please let me know if I can be of further assistance. 


Executive Secretary and Senior 
Advisor to the Secretary 
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Secretary BENTSEN. That is right, and we see a big payoff 
if we can get the funds to do it. 

Mr. HOYER. Let ne ask you on that question, Mr. 

Secretary, what is the status of that issue? Obviously that 
is of great concern to this committee. He will have to work 
that out with the Budget Committee and the full 
Appropriations Committee. 

Secretary BENTSEK. Hell, I have discussed that with 0MB 
in urging them to take it under consideration and to assist 
us in that regard, and obviously that is why I am here 
before this committee. 

Mr. MUNOZ. Ue have started the discussions with 0MB and 
we presented it to your committee initially for the first 
time. The President, as you know, mentioned it in his 1995 
budget, but right now the discussions need to take place as 
to how to best introduce that. 

Mr. HOYER. Mr. Secretary, I was pleased to see, and I 
think that will be helpful, in your oral statement you 
indicate that the additional revenues that would result from 
the increase in the collections would all be dedicated to 
deficit reduction. 

Secretary BENTSEN. That is correct, and we think we $et 
$5 for every dollar expended in that regard. 

Mr. HOYER. Mr. Secretary, I have a number of other 
questions but as I say, I want to limit myself to five 
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minutes . 

In particular, I had some questions dealing with the issue 
related to Madison Guaranty, and other issues which have 
caused a great deal of interest. I am in receipt of a copy 
of a letter, as I presume others are, from Mr. Fiske, who is 
the special counsel who has been asked to inquire into this 
matter, a letter dated March 7th to — directed specifically to 
Mr. Riegle, but a copy sent to others obviously, requesting 
that Congress not delve into specifics in this matter based 
upon the ongoing special counsel investigation through the 
grand jury, and in light of that, I will not be asking any 
questions at this time. 

Secretary BENTSEK. If I might, Mr. Chairman, because I 
received a copy of that also this morning, let me say, I am 
very conscious of the serious concerns raised about several 
meetings between the President and former Treasury officials 
and White House staffers concerning matters that have some 
relationship with the Madison Savings and Loan Association. 

As I have said before, I did not attend any of these 
meetings . I have the highest regard for the integrity of 
the hard working public servants who did attend those 
meetings. Nevertheless, I understand the concerns about 
ethics, appearances that have arisen. 

Accordingly, I directed Treasury staff to work with the 
Office of Government Ethics to assemble all the facts and 
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circumstances about those meetings, and I directed that 
forthwith. On this, OGE can advise me about any ethics or 
conflict matters that might arise from these fact. The 
fact-finding effort is currently far from complete. 

As you know, last Friday, March 4th, Treasury and several 
senior officials were served with subpoenas by special 
counsel Robert Fiske for any and all documents and other 
materials related to those meetings. 

The subpoena directed the responsive documents be produced 
on March 10th and that several individuals testify before a 
grand jury on the same day. We are taking extraordinary 
steps at the Department to ensure full and complete 
compliance with the subpoenas. 

The Department's executive secretary directed the 
identification, collection, and preservation of all 
documents and other material responsive to the subpoena. In 
addition, Treasury staff has been instructed not to shred or 
destroy any documents regardless of the subject matter until 
the Department has complied fully with the subpoena. 

I understand that Special Counsel Fiske yesterday asked 
the acting Inspector General of the Treasury Department not 
to undertake an IG investigation of these meetings that was 
requested last week by Congressman Wolf. I also understand 
that Special Counsel Fiske has sent letters to Senator 
Riegle, Chairman of the Senate Banking Committee and 
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472 Representative Gonzalez, Chairman of the House Banking 

473 Committee, requesting that congressional hearings not be 

474 held on these matters, and I have a copy of that letter here 

475 with me. 

476 Further, I understand that OGE has requested a meeting 

477 with special counsel attorneys to discuss the OGE review of 

478 those meetings. Given all of those circumstances, it would 

479 serve no purpose for me to discuss these meetings in any 

480 detail today. This is not the time or the place, nor have I 

481 gathered the facts regarding those meetings. 

482 As Chairman of the Thrift Depository Protection Oversight 

483 Board, I take ray responsibilities very seriously. Congress 

484 limited the board's and my involvement solely to policy 

485 oversight of the RTC , instructed that neither it nor I 

486 become involved m case specific matters involving 

487 individual institutions or the day-to-day operations of the 

488 RTC. 

489 I believe that this is the most careful and thorough and 

490 fairest way to deal with these issues . It ensures that 

491 Special Counsel Fiske and the OGE have the unimpeded 

492 opportunity to collect and organize all the relevant 

493 information. Of course Treasury will cooperate fully with 

494 OGE and Special Counsel Fiske. 

495 Again, I want to reiterate my appreciation for the 

496 dedication and the hard work of Treasury staff. I am 
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anxious for OGE to complete its work, and I look forward to 
receiving their advice. 

I appreciate your support and understanding of this 
matter. Let me read the specif ics , Hr. Chairman, from Hr. 
Fiske, the special counsel. In the letter to Chairman 
Riegle and the Ranking Hember, Hr. D' Amato, Senator D* Amato. 

It says: "He have similar concerns with the congressional 

investigation into the recently disclosed meetings between 
the White House and Treasury Department officials, 
particularly because we believe these hearings will 
inevitably lead to the disclosure of the contents of RTC 
referrals and other information relating to the underlying 
grand jury investigations, and for these reasons, we request 
that your committee not conduct any hearings in the areas 
covered by the grand jury's ongoing investigation, both in 
order to avoid compromising that investigation and in order 
to further public interest in preserving the fairness, 
thoroughness and confidentiality of the grand jury process." 

Hr. HOYER. Thank you very much. Hr. Secretary. 

How, it is my understanding that--Hr . Lightfoot, you want 
me to yield to Hr. Wolf who is--Hr . Wolf is the Ranking 
Hember of the transportation subcommittee. 

They are also having a hearing so he has to leave 
relatively soon. Is that correct? 

Hr. WOLF. Yes. 
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Mr. HOYER. Recognize Mr. Wolf. 

Mr. WOLF. I thank Mr. Lightfoot and I thank the Chairman, 
and I have some questions we will just submit for the 
record . 

There is one thing, if I could talk to your people later, 
on the Office of Government Ethics, there is a problem there 
which we can maybe just talk about privately. 

Secretary BEHTSEH. Be happy to. 

Mr. WOLF. I want to concentrate ray efforts solely on the 
question of MFN in China, and I don't really come to get 
into an argument with you and to get into a great 
controversy. I have great respect for you. That is not for 
the record . 

It is just a fact, so I am not here to pick on you and 
hopefully I won't come across that way. I feel very, very 
strongly . 

Secretary BEHTSEN. Let me say. Congressman, if you have 
great respect for me, I like that. 

Mr. WOLF. But I mean, the point is, I am not trying to 
set you--I feel very, very strongly about this, and I am 
going to raise a couple issues. This will not be so many 
questions as it will be to get some things across to you. 

One, I saw a statement that you put out in 1991 critical 
of the Bush administration, and frankly I was critical of 
the Bush administration. I won't read it here, but you 
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872 to resolving a lot of the problems that Mr. Wolf and all of 

873 us are concerned with, the human rights issue. As ue have 

87 4 seen in some areas of China where the economy has been 

875 allowed to grow, those people are making some political 

876 decisions and those decisions are to do away with a lot of 

877 the things we are concerned with, but be that as it may — 

878 Secretary BENTSEX. Let me say, Mr. Lightfoot, I sure hop( 

879 you are right. From what I have seen, because I was there. 

880 The difference in the coastal area in the southern part as 

881 far as the entrepreneur ship-- 

882 Mr. HOYER. Hr. Secretary, lean up. Ue are having a grea 

883 difficulty hearing you. I happen to think what you are 

884 saying is important. 

885 Secretary BEXTSEN. Bless you. 

886 Mr. LIGHTFOOT. Besides, you are the Chairman. 

887 Secretary BEXTSEX. But let me say, from what I saw 

888 insofar as the southern areas and the coastal areas, there 

889 seems to be more entrepreneurship and more development of a 

890 middle class coming about, a little more flexibility insofar 

891 as what they are doing in trying to work toward--let me say. 

892 a bit of democratization. 

893 Mr. LIGHTFOOT. Well. I think ue are on the same frequency 

894 on that particular argument. One apparently we are not on 

895 the same frequency, from the Chairman's comments and the 

896 statements you read earlier, in regard to not responding to 
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any questions on the Madison issue, the letter frora--to Mr. 
Riegle and Senator D' Amato, who both are Senators, 
basically, as I interpret it, it says we are not — you 
shouldn't divulge the content of what went on, and I totally 
agree with that. 

I have no problems with that, but the question I think 
that needs to be answered is, when did we know about these 
meetings and when did they take place, without divulging the 
contents of it. I think it would clear a lot of air. 
This--and I know what you are using for your argument to not 
answer the question, but I think I have a responsibility to 
ask those questions as well in an oversight capacity. 

Secretary BENTSEM. Congressman, the problem is where to 
draw that line, and I came prepared to talk about some of 
those things that I suppose you are interested in, and I was 
advised of that this morning, Mr. Fiske's letter. I have 
read it and I think I am precluded from answering. 

Mr. LIGHTFOOT. Well, I would--with respect to you, sir, 
have the greatest respect for you as an individual, for your 
honesty, your integrity, always have, and I have great 
respect for your office and will not pursue this further, 
but as we start to see this pattern sort of emerging here, 
after awhile, I am afraid we are going to get to the point 
that some good people's integrity is going to be questioned 
because we continue to get what appears to be a stone wall. 





4454 


NAME : HAP067 1 30 


PAGE 39 


922 

923 

924 

925 

926 

927 

928 

929 

930 

93 1 

932 

933 

934 

935 

936 

937 

938 

939 

940 

94 1 

942 

943 

944 

945 

946 


Secretary BENTSEN. I reacted and directed the Government 
Office of Ethics to check into the ethics conflicts. I 
thought that was appropriate. I did it quickly, and I am 
confronted with this special counsel directive. 

Mr. LIGHTFOOT. I applaud your doing that because I think 
you did exactly the right thing, and our question simply 
was, when did ue know about the meetings, and that was as 
far as I intended to go with the questioning. 

Another issue that we probably don't see eye to eye on as 
far as the issue with some of the new fees that are coming 
down. In your statement we are talking about eliminating 80 

r 

percent of the small dealers, the gun dealers we are talking 
about. 

Hr. Magaw testified the other day that 83 percent of 
firearms used m crimes come from illegal sources, not legal 
sources, and this is a very parochial one coming from a very 
rural State where a lot of our little mom and pop grocery 
stores, you know, they sell hunting licenses, some 
ammunition for hunters and target shooters, sell a few guns 
and so on, and they are ]ust being hit with all kinds of 
fees from every side, not only from the Federal Government, 
but the State as well, and they view this as another way to 
put the small guy out ol business, and then all that is 
going to be left will be the Guns Unlimited, the huge 
outfits who then without competition will probably raise 
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helping keep people back on the farm, and I am a supporter 
of it. The problem we run into are some budgetary problems 
because ue have got them standing in line to do prepayments 
and refinance at lower interest rates today, and lowering 
penalties on prepayments. Those are the problems we face. 

Mr. DARDEN. Well, again, I understand it is not a 
one-sided issue, but we are under--those of us who have a 
large number of REAs and cooperatives, are under pressure to 
try to wean— and I know you want to wean these . 

Secretary BENTSEN. Yes. 

Mr. DARDEN. And as you well know, some of them have grow 

r 

into more populated areas now where they would be best off 
the wean, and then use them as you indicated in your 
experience for the sparsely populated areas. 

Ue have got EMC's now serving areas as densely populated 
as Capitol Hill even, and I think this is--I think perhaps it 
is time to relook at those, and I did want to express my 
viewpoint in that and, again, thank you for being with us 
today . 

Thank you, Mr. Chairman. 

Mr. HOYER. Thank you, Mr. Darden. 

Mr. Istook. 

Mr. ISTOOK. Thank you, Mr. Chairman. 

Good to see you again, Mr. Secretary. I would like to gc 
back a moment and make a personal statement and interact 
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with you on it. 

I am troubled by knowing what is going on or who is doing 
it when it relates to inquiries regarding Whitewater. 

Certainly in your opening comments you indicated you felt it 
appropriate to' volunteer a defense of the administration, so 
obviously, you know, mentioning the words Whitewater, 

Madison is not totally off limits. 

I am troubled by your characterization of the letter from 
Mr. Fiske as a directive from the special counsel, because I 
am certainly not aware of any authority that he has . 

Instead, he has the ability to make requests as opposed to 

r 

ordering people to discuss or not discuss this matter. 

But when you look at what has been requested or what is 
being done to find out, certainly there has been discussion 
of whether there should be congressional inquiry. There was 
the request that you referred to for the Inspector General's 
inquiry within Treasury, which I believe you indicated you 
had declined to approve that request. 

You initiated a request of the Office of Government 
Ethics, I believe made some inquiry or interaction with you. 

Secretary BEHTSEK. That is just not correct on that. 

Mr. ISTOOK. what did you say in your statement regarding 
the Office of Government Ethics? You can come back to it, 
but I understand that you made a statement which brought 
them into play. There is potentially some— 
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Secretary BEMTSEH. Office of Government Ethics, that is 
correct . 

Mr. ISTOOK. Let me ]ust complete what I am asking about 
here on the groups that potentially have an interest in 
inquiry. Certainly I would want to know whether there is 
any internal effort regarding the general counsel at 
Treasury, just as people are concerned that there is an 
internal effort at the White House, and then you have the 
grand jury. You have many groupings that have authority and 
responsibility to inquire, and I am trying to determine 
whether the only one that you wish to have the inquiry is 
the grand jury as opposed even to the Office of Government 
Ethics, as well as to the Congress. 

Secretary BEKTSEN. I directed, encouraged the Office of 
Government Ethics to get into this, and if I get a report 
back from them, subject to what the special counsel says, I 
would be happy to disclose what it is. But subject to that, 

I don't want to get into any situation where I have clouded 
the efforts of the special counsel or compromised them. I 
am not going to do that and I have been advised by counsel 
that I mus t not . 

Mr. ISTOOK. So you are content to cloud the efforts of 
Members of Congress and give preference only to the grand 
jury ? 

Secretary BENTSEK. Mo, I did not say that. 
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1147 Mr. ISTOOK. And the special counsel? 

1148 Secretary BENTSEN. I did not say that. 

1149 Mr. ISTOOK. Well, you were declining to cooperate with 

1150 information requests by Members of Congress. Isn't that 

1151 giving preference to one inquiry over another? 

1152 Secretary BENTSEH. I am cooperating with the special 

1153 counsel and want to be certain I do nothing that would 

1154 impinge on or stop his work from being successfully done. 

1155 Mr. ISTOOK. Would you want to do anything to stop a 

1156 legitimate inquiry by Members of Congress from being 

1157 successfully completed? 

1158 Secretary BENTSEN. I am going to follow the directive of 

1159 the special counsel. 

1160 Mr. ISTOOK. This is what is disturbing to me, Mr. 

1161 Bentsen, that we have the President proclaiming yesterday 

1162 that their whole desire is openness and to get information 

1163 out, and then the moment that you have a request from the 

1164 special counsel saying don't do anything, then you are all 

1165 too willing to say, that is the only inquiry with which we 

1166 will cooperate. There will not be an Inspector General and 

1167 so forth. 

1168 Secretary BENTSEN. Congressman, I moved to have the 

1169 Office of Government Ethics, that is obvious, of what ray 

1170 directive was. 

1171 Mr. ISTOOK. Are you concerned with whether that will 
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1172 interfere with the special counsel's effort? 

1173 Secretary BEMTSEN. I think in turn, as I stated now 

1174 several times, I don't want to see anything that will 

1175 impinge or stop the special counsel from carrying out his 

1176 responsibilities or would cloud the efforts of any later 

1177 trials that might occur. 

1178 Mr. IST00K. Yes. And my question is, you know, why are 

1179 you singling out the Office of Special Counsel as opposed 

1180 to, for example, the Congress which has constitutional 

1181 oversight responsibilities? 

1182 Secretary BEHTSEK. Well, I also recall some of the 

1183 problems that occurred as a result of the Congress in its 

1184 hearings and later action on Iran and the Contra trials. 

1185 Mr. ISTOOK. Because of a grant of immunity as opposed to 

1186 general inquiry. Would you agree that-- 

1187 Secretary BEHTSEK. Congressman, I am not going to get 

1188 myself, in trying to draw this line, beyond what the general 

1189 counsel has already sent the directive out to the Chairman 

1190 of the Senate committee. 

1191 Mr. ISTOOK. You said the general counsel. I presume you 

1192 mean special counsel on that occasion. 

1193 Secretary BEHTSEK. He has called himself several things. 

1194 Mr. ISTOOK. Mr. Bentsen, my concern is ]ust, based upon 

1195 the history, for example, when we had the Watergate 

1196 inquiries, it was not ]ust the effort within the legal 
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system. There were also continuous inquiries in the press, 
continuous inquiries regarding Congress, and rather than one 
single element of that resulting in getting to the bottom of 
it and getting to the truth, it uas the combination of 
efforts that resulted in the truth coming out ultimately. 

So too I am concerned here that there are many areas, many 
entities that have legitimate responsibility to conduct 
inquiry and yet only the one that deals totally in secret is 
being approved by the administration for cooperation. 

Secretary BENTSEN. Let me say that Ron Hoble uas with 
Department of Justice at the time of the Iran Contra 
hearings and he might comment on that. 

Mr. IST00K. I would prefer to question you, Mr. 

Secretary, on these matters. 

Secretary BENTSEN. I have told you uhat I would do. 

Mr. NOBLE. May I just respond for the record? 

Mr. ISTOOK. If you want to get into Iran Contra-- 

Mr. HOBLE. Ho. no. I just want to respond to the record 
that the public disclosure of information by witnesses can 
influence and can impede ongoing investigations . 

Therefore, the Secretary's action by first referring it tc 
the OGE. the OGE's action by getting in contact with Special 
Counsel Robert Fiske to make sure that nothing anyone does 
will interfere with an independent investigation is the 
appropriate course, as the Secretary has directed. 
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Mr. IST00K. Well, I would say, Mr. Noble and Mr. Bentsen 
that I think the appropriate course, rather than saying that 
one investigation receives full cooperation and all others 
receive no cooperation, that the proper course of action is 
to find the ways that all the legitimate inquiries can be 
handled, and find the way to cooperate, rather than to say, 
we will honor only the inquiries of a grand jury and we will 
totally ignore inquiries by Members of Congress. 

Secretary BENTSEN. I would say my action. Congressman, i 
referring it to the Office of Government Ethics showed my 
spirit and ray intent. 

Mr. ISTOOK. Is there any internal inquiry within 
Treasury? 

Secretary BENTSEN. I told you. Congressman, I am going t 
abide by the directive of the special counsel, and I am not 
going to try to get in a situation of debating at what point 
that stops . 

Mr. ISTOOK. My question is just simple, whether an 
internal inquiry is being conducted at Treasury. 

Secretary BENTSEN. And I told you, I am going to stay in 
a situation where I do not try to draw the line insofar as 
how much I can discuss and how much I can't. 

Mr. ISTOOK. Does that mean there is such an inquiry, is 
not such an inquiry, or you are refusing to say? 

Secretary BENTSEN. I am not going to try to draw the 
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line . 

Mr. ISTOOK. I would just like a simple answer to that. 
Does that mean there is no inquiry, there is an inquiry or 
you are not going to say if there is an inquiry? 

Secretary BEMTSEN. I have given you a simple answer to 

it. 

Mr. ISTOOK. You have given me a very convoluted answer 
that fails to answer the question. 

Mr. HOYER. However, the answer has been given. 

nr. ISTOOK. Then he should state what it is. Is there ar 
internal inquiry, is there not an internal inquiry, or you 
are just not willing to say whether there is or is not? 

nr. HOYER. Congressman, your time is expired. 

Furthermore, I am not going to have the Secretary badgered. 

I think it is a correct question. I gave you--we are limited 
to five minutes and you have taken nine. That is fine. 

This is an important subject. 

Let me make a point though for all the nembers of this 
committee . The Director of ATF was appointed by the 
previous administration, I think by the Reagan 
administration. I don't think it was a partisan 
appointment. I don't mean that. 

Uhen the problem occurred with ATF, Mr. Higgins asked us 
to limit our inquiries, you recall. I did so, not because 
of any special counsel that was appointed by a statute that 
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we have passed in the Congress and through the courts, but 
administratively. Hr. Higgins and Mr. Noble, as you recall, 
asked us not to go into, because of their investigation. 

We specifically precluded questions, as you recall, 
subsequent to the commission of the act or the instance 
itself. The reason for doing that was so as not to 
compromise an administrative investigation. 

In point of fact, the investigation was conducted very 
well under this administration and very critical, I might 
say, of their agency. 

Now, the reason the Chair states that is, I understand the 
Secretary's position. I understand the gentleman from 
Oklahoma's position. I think the Secretary has answered 
that he believes, based upon his interpretation of what the 
counsel has asked him, he can't answer further. 

I know you don't agree with that, but it seems to me that 
question has been answered and not necessarily agreed to, 
but answered. And so I want to move on from that 

s tatus . 

Secretary BENTSEN. Let me make one other point. 
Congressman Wolf had asked Treasury's Inspector General to 
conduct an investigation, and Treasury's acting Inspector 
General had decided to initiate that investigation. 

However, when the Inspector General learned that the 
Treasury Department had received a subpoena from the special 
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counsel, he contacted Special Counsel Fiske before beginning 
the investigation. Mr. Fiske does not want him to 
investigate and the IG agreed not to do so. 

Hr. HOYER. Hr. Olver. 

Hr. OLVER. Thank you. Hr. Chairman. 

Thanks for being here again. Hr. Secretary. It is always 
good to have your very calm equanimity before us. I have 
nothing quite so confrontational. 

A couple of things that I would like to say to you, one 
perhaps fun and one on policy. Well, maybe both on policy. 

As you know, the currency for the country has been produced. 

r 

the paper for the currency for the country has been produced 
for many years by a company which happens to be in my 
district. Crane Company, Crane and Company from Dalton, 
Hassachuse tts , and they have been getting back, as a result 
of that now for some time tons and tons, perhaps thousands 
of tons. I am not exactly certain of the number, of worn-out 
money, spent money so to speak, and have been trying to 
figure out exactly what to do with that, and I would like to 
present to you a small packet of old money paper products 
from the Crane Company, or the division that has been in the 
process of recycling old money. The head of that division 
is in the audience today, and I think you will note that 
that is green, as my perspective might be since the money 
comes in green in the first place, has some very good 
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1994, it is a little bit late now given the cost figures 
that are being factored in. Ue would like to see it in 
1995 . 

Mr. H0YER. Mr. Lightfoot. 

Mr. LIGHTFOOT. Thank you, Mr. Chairman. 

Mr. Secretary, I hit this Whitewater thing one time. I an 
going to leave it alone because I got some other questions 
that pertain to the budget. Would you be willing to come 
back in a less public forum and discuss some of that with us 
or not? 

Secretary BENTSEX. I don't quite understand where you are 
headed. Congressman. 

Mr. LIGHTFOOT. During the Waco hearings, Mr. Noble had 
asked us--or had proposed that some of the things that were 
sensitive, we could do this m a less public forum, which I 
think is very appropriate. I have no problem with that. 

I guess my question is, would you be willing to come back, 
and ue can clear the press and everybody out except just 
staff and ue can talk about some of the questions that we 
haven't answered? 

Secretary BENTSEH. On what? 

Mr. LIGHTFOOT. On the whole involvement with Treasury and 
so on with the Whitewater deal. 

Secretary BEKTSEN. No, Congressman. I am going to follow 
the directive of the special counsel on this. I think 
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that — you know, I listened to these lawyers this morning 
debate where the line was , and I have shown ay good faith by 
directing the Office of Governaent Ethics to do this and did 
it expeditiously. 

And in addition to that, when they publish their report, 
and that is their responsibility, assuaing that the special 
counsel will not say that that iapinges on his authority and 
his objectives, I will be delighted to divulge that, be 
delighted. I wouldn't have done it had I not anticipated 
trying to do that. 

Mr. LIGHTFOOT. And just for the record, I don't aean 

r 

anything by this, but in 1990 I believe there was a--the 
general counsel for the FDIC got a salary increase cutback 
and was rebuked because he had conferred with Keal Bush 
about the situation out in Denver. 

In your opening statement, you mentioned that you are 
acting to restructure the banking regulation system. I 
certainly applaud you doing that. Is your emphasis on 
redoing the people that are in it or redoing the 
regulations? Because my sense is that the regulations are 
the basic problem. 

Secretary BEHTSEN. That is correct. I share that with 
you. Absolutely. 

Hr. LIGHTFOOT. So you are looking at cleaning up old reg 
that are redundant and that are burdensome and really don't 
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couple of weeks ago and he said foe the first tine he had 
the feeling that they had gotten the message, that was just 
in March, and he felt comfortable. They made good decisions 
and in fact he said in some instances they were less 
conservative than the bank was in terns of whether or not 
loans ought to be made, and he said that is the first time 
that has happened in a long time, and the bank really felt 
good about it. So I want to let you know some of the good 
news . 

Secretary BEHTSEN. Let me state that my experience in 
Washington is that you have to say something 44 times before 
someone says, oh, by the way, did you hear what you said? 

And to get it particularly down to examiners, from the 
higher echelons of a regulatory agency, but to have all four 
of them working together insofar as trying to help soae of 
the small bankers on small business loans, I think finally 
that is getting through. 


Mr . 

HOYER . 

Mr. Istook 

Hr . 

IST00K . 

Thank you 


I certainly hope you can get the 44 down to 22, or 
whatever would be another number, and I will be mercifully 
concise about any follow up on Whitewater. 

I do have one simple question on that regarding the 
decision that you told us you went--had a round with the 
attorneys over at Treasury this morning. Would you just 





4468 


MAKE: 

1777 

1778 

1779 

1780 

1781 

1782 

1783 

1784 

1785 

1786 

1787 

1788 

1789 

1790 

179 1 

1792 

1793 

1794 

1795 

1796 

1797 

1798 

1799 

1800 

180 1 


HAP067130 PAGE 74 

tell us uhat input* if any* did the White House have into 
your decision this morning regarding your deferral to the 
letter of fir. Fiske? 

Was that anything that was discussed between your office 
and the White House or was that totally an internal decision 
at Treasury? 

Secretary BEXTSEM. That is a decision I made* period. 

nr. ISTOOK. Without any — excuse me? 

Secretary BENTSEM. Without. 

Hr. ISTOOK. Without any such consultation. Thank you. 

Secretary BENTSEK. Hy decision on direction to the Office 
of Government Ethics* that was my decision without 
consultation . 

nr. ISTOOK. All right* thank you. 

On the concerns of bankers that several nembers have 
brought up. I certainly want to share with you that many 
bankers in Oklahoma are very concerned with it. They* like 
I* were pleased with the initiatives last year to simplify 
some of the regulatory process . 

They, like I* and I think like you* feel that it has not 
gone far enough* but you got to start. Certainly I think 
the simplest characterization of a lot of the comments 
revolves around the Community Reinvestment Act. If they do 
not provide loans to £hose that are considered disadvantaged 
economically or otherwise* then they are punished* and if 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 20220 

July 22, 1994 


The Honorable Donald W. Riegle, Jr. 

Chairman 

The Honorable Alfonse M. D* Amato 
Ranking Member 

Committee on Banking, Housing 
and Urban Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman and Senator D' Amato: 

It was brought to our attention that information contained on the 
attached document (TRS No. 2987) was publicly disclosed this 
morning to reporters by a Member of Congress. Given that fact, 
we do not see the continuing need for the special handling 
procedures with which the document was treated. 

You and your staffs have been both sensitive to the highly 
personal nature of the information and scrupulous in protecting 
it from improper or premature disclosure. Such an attitude 
bespeaks the quality and the professionalism of those whom you 
have chosen to conduct this inquiry. 

On behalf of the Department, I wish to thank you for your serious 
consideration of our earlier request in this regard. 


Sincerely, 


/£,n [// 


Edward S. Knight v 
Executive Secretary and Senior 
Advisor to the secretary 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 



July 22, 1994 


J. William Codinha, Esq. 

Michael Chertoff, Esq. 

Special Counsels 

Senate Committee on Banking, Housing 
and Urban Affairs 
United States Senate 
Washington, D.C. 20510 


Dear Messrs. Codinha and Chertoff: 


You recently requested information from counsel for Deputy 
Secretary Altman relating to the location of certain files 
which were identified during the course of the Department's 
search for documents responsive to the Independent Counsel's 
subpoena. Counsel for Mr. Altman asked for our assistance in 
providing this information. 


Attached are two pages of documents (Nos. 6523-24) which were 
prepared by the Internal Revenue Service and are provide in 
response to your request. Please let me know if I can be of 
further assistance. 


Sincere; 


Robert 
Assistant G< 



r Jr. 
ral Counsel 
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Inventory of Copies Secured From Roger Altaian 'e Office: 


From cabinet behind the desk of Ms, Balester, Executive 
Assistant's, drawer beneath printer: 

- betters from Altman to Riegle dated 3/2 & 3/94 
From lower left-hand drawer of Ms. Balester’s desk: 

- 1993 U.8. Govt. Appointment Book, page 9/23-9/29/93 

- 1994 U.8. Oovt. Appointment Book, pages 1/20-1/26/94, 1/27- 
2/2/94 k 3/3-3/9/94 

From A file drawer located behind the desk of Joan Leakey, 
Confidential Assistant: 

- Various letters and handwritten notes from a file marked 
"Diary 1994" 


6523 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 20220 



July 22, 1994 

J. William Codinha, Esquire 
Michael Chertoff, Esquire 
Special Counsels 
Committee on Banking, Housing, 
and Urban Affairs 
United States Senate 
Washington, D.C. 20510-6075 

Dear Messrs, Codinha and Chertoff: 


In accordance with the Department's continuing obligation to 
produce records responsive to the Committee's request in Chairman 
Riegle's and Senator D'Amato's letter of June 22, 1994, we are 
providing the enclosed documents (nos. 6508-6522) reflecting the 
Secretary's schedule. We have just become aware of the existence 
of these records and provide them to you so that you may 
determine whether they are relevant to your inquiry. 



Robert M. M 9 Kamara, Jr. 
Assistant General Counsel 


Enclosures 
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FINAL 

TUESDAY, FEBRUARY 1-Revision II 


8:30 am 


10:30 am 


1:45 pm 


3:00 pm 


4:00 pm 



6508 
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7:30 am 


10:00 am 
11:00 am 

11:45 am Meeting v/Roger Altman, Josh Steiner 
Location: Secretary's Office 

12:45 pm 
3:00 pm 

3:30 pm 


4:00 pm 
4:30 pm 
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FINAL 

WEDNESDAY, FEBRUARY 23 


8:00 am 


9:00 am 


10:00 am RTC Testimony Briefing 

Location: Secretary's Small Conf. Room 
[Staff Contact: Michael Levy] 


11:00 am 


3:00 pm 


4:30 pm 


6:00 pm 


6:30 pm 


f 
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FINAL 

WEDNESDAY, MARCH 2 -Revision I 

8:00 am 

12:15 pm 
1:30 pm 
2:30 pm 
3:00 pm 
4:00 pm 

8:00 pm 
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FINAL 

TOTOSPAY. MARCH 3 -Revision I 


8:00 am 


9:00 am 


10:30 am Treasury Postal Appropriations Testimony Briefing 
Location: Secretary's Small Conf. Room 
[Staff Contact: Michael Levy] 


11:30 am 


4:00 pm 
4:30 pm 
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February 1994 5 

1 Tuesday 
8:00 AM 
8:30 AM 
9:15 AM 
10:30 AM. 

1120AM. ‘ 

1120 AM*. 

12. *00 PM •' 

12:45 PM Altman, Hanson & Steiner 

2:15 PM 

320 PM 

420 PM 

420 PM 

6:45 PM 
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February 1994 __ *««»< « 

23 Wednesday 
8:00 AM 
9:00 AM 
10:20 AM- 

10:30 AM RTC Testimony Briefing 
11:30 AM 
3:00 PM 

4:15 PM 
4:45 PM 
6:00 PM 

6:30 PM 



6-515 
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March 1994 
2 Wednesday 


7:50 AM 
8:00 AM 
9:30 AM 
12:15PM 
1:15 PM 
1:30 PM 
2:30 PM 
2:40 PM. 

3:00 PM 
3:20 PM 
3:30 PM 
4:00 PM 
5:45 PM 

6:15 PM Roger Altman 
7:00 PM 
8:00 
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March 1994 

3 Thursday 
7:55 AM 
8:00 AM 
9:00 AM 
9:15 AM 

10:30 AM Treasury Postal Appropriations Testimony Briefing 
11:30AM 

2:45 PM Ed Knight & Michael Levy 
4:00 PM ' 

4:30 PM 
5:35 PM 
6:15 PM 
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Senator Lloyd Bentsen 
began his day at 


Date : c£r /??</ 
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DEPARTMENT OF THE TREASURY 
WASHINGTON, D.C. 20220 


July 25 , 1994 


The Honorable Donald W. Riegle, Jr. 

Chairman 

The Honorable Alfonse M. D 1 Amato 
Ranking Member 

Committee on Banking, Housing 
and Urban Affairs 
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman and Senator D 1 Amato: 

As part of our continuing response to the Committee's letter of 
June 22, 1994, I am forwarding copies of the written policies 
relating to communications between the Department or its 
financial regulatory agencies (which by agreement was limited to 
the Internal Revenue Service, the Comptroller of the Currency and 
the Office of Thrift Supervision) and other executive branch or 
independent entities. 

Please let me know if I can be of further assistance. 

Sincerely, 

Edward S • isjiigivc 

Executive Secretary and Senior 
Advisor to the Secretary 

Enclosures 
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DEPARTMENT OF THE TREASURY ORDER 


DATE : January 19, 1993 


NUMBER : 102-13 


SUBJECT : Delegation of Authority Concerning Budget Matters 


By virtue of the authority vested in the Secretary of the Trea- 
sury by 31 U.S.C. 321(b) and 1514(a), I hereby delegate ay 
functions, powers, and duties relating to preparation of the 
budget of the Departnent and control of funds in the Department 
as follows. 

1. BUDGET FORMULATION . 

a. Except as provided in paragraph l.e., the Assistant 
Secretary (Management) /Chief Financial Officer (CFO) shall: 

(1) develop and transmit each year budget policy guid- 
ance to the bureaus; and 

(2) make all determinations regarding estimates for 
operating appropriations or other budget authority, requests for 
apportionments, and any other submissions on budgetary matters to 
the Office of Management and Budget (0MB) • 

Appeals related to these determinations within the Department 
shall be addressed to the Deputy Secretary. 

b. No budget-related submission shall be transmitted to 0MB 
without clearance from the Assistant Secretary (Management) /CFO: 
provided that, when action has been taken by the Secretary or 
Deputy Secretary, such clearance shall not be withheld. The 
Deputy Secretary shall transmit the Department's annual budget 
request to OMB, and the Assistant Secretary (Management) /CFO 
shall have the authority to sign all other transmittals. 

c. Submissions to Congress regarding budgetary matters shall 
be processed in the same manner as described in paragraphs 1 . a . 
and l.b., and shall be coordinated by the Assistant Secretary 
(Management) /CFO with the Assistant Secretary (Legislative 
Affairs) . 

d. With respect to those bureaus which are supervised by the 
Fiscal Assistant Secretary, Treasurer, or Assistant Secretary 
(Enforcement) under Treasury Order (TO) 101-05, these officers 
shall provide such guidance as they determine to be necessary for 
formulation of the annual budgets of the bureaus which they 
supervise. This authority extends to the review and approval of 
budget submissions and resource tradeoffs among the bureaus under 
that officer's purview prior to the submission by the bureau to 


TO F 10-01. 7 (11-83) 
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TO 102-13 
01 19-93 


the Assistant Secretary (Management) /CFO. The Assistant Secre- 
tary (Management) /CFO shall consult with these officers concern- 
ing the budgets recommended to the Deputy Secretary. 

e. With respect to the Internal Revenue Service, the Deputy 
Secretary shall make any final decisions on budgetary matters for 
submission to OMB or Congress. For the Office of Inspector 
General, budgetary estimates and staffing levels shall be deter- 
mined in accordance with TO 114-01 or any successor order. The 
Assistant Secretary (Management) /CFO may provide guidance and 
advise on such budgetary matters determined under this paragraph 

1. e., and shall be responsible for referring to the Deputy 
Secretary any matter on which action would be appropriately taken 
by the Secretary or Deputy Secretary. 

2. ALLOCATION. .OF. PERSONNEL PO S ITIO NS - Except for the Office of 
the Comptroller of the Currency, the Office of Thrift Supervi- 
sion, and as provided in paragraph l.e. with respect to the 
Office of Inspector General, the Assistant Secretary (Manage- 
ment) /CFO shall make final determinations on all matters pertain- 
ing to the allocation of full-time equivalent positions in the 
bureaus and offices of the Department. 

3. BUDGET EXECUTION/CONTROL OF FUNDS . 

a. Heads of bureaus (except the Comptroller of the Currency 
and the Director, Office of Thrift Supervision) and the Inspector 
General are delegated the authority to: 

(1) incur obligations and make expenditures within the 
budgetary resources available to the bureau or office consistent 
with applicable OMB apportionments and reapportionments and other 
authority to make funds available for obligation; and 

(2) issue sub-allotments or allocations of funds to 
components of that bureau or office. 

b. The Comptroller of the Currency and Director, Office of 
Thrift Supervision, shall continue to exercise their statutory 
authorities to incur obligations and make expenditures. 

c. Heads of bureaus and the Inspector General shall maintain 
a system of administrative control of funds for the bureau or 
office. Each such system shall be reviewed and approved as 
outlined in Treasury Directive 32-02 or any successor directive. 

d. For purposes of paragraphs 3. a. and 3.c., the Assistant 
Secretary (Management) /CFO shall be considered the bureau head 
for the Departmental Offices. With regard to the Treasury Asset 
Forfeiture Fund maintained pursuant to 31 U.S.C. 9703, the 
Assistant Secretary (Enforcement) shall be the sub-allottee. 


6520 
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01-19-93 


4. POLICIES, PROCEDURES AND STANDARDS . The Assistant Secretary 
(Management) has been designated to serve as the Department's 
Chief Financial Officer pursuant to the Chief Financial Officers 
Act of 1990 , Public Law 101-576. The Assistant Secretary (Man- 
agement) /Chief Financial Officer is delegated such additional 
authority as may be necessary to prescribe policies, procedures, 
and standards for budgetary matters and funds control. Such 
policies, procedures, and standards shall assure administrative 
control of funds and allow flexibility sufficient to conduct 
operations. 

5. REDELEGATION . The Assistant Secretary (Management) /Chief 
Financial Officer, heads of bureaus, and the Inspector General 
may redelegate any authority conferred under this Order, to the 
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DEPARTMENT OF THE TREASURY ORDER 


D&IE: April 22, 1 993 


NVMggR : 102-15 


SUBJECT : Delegation of Authority to Invoke National Security 

Emergency Preparedness Treatment for 
Telecommunications Services 


By virtue of the authority vested in the Secretary of the 
Treasury, including the authority vested by 31 U.S.C. 321(b); 
Executive Order 12472, dated April 3, 1984? 47 CFR Part 64, 
Appendix A? and National Communications Systems (NCS) Directive 
3-1 dated July 5, 1990, it is hereby ordered that: 

1. the Deputy Assistant Secretary (Information Systems) and the 
Director, Office of Telecommunications Management, are each 
delegated authority to invoke National Security Emergency 
Preparedness treatment for the priority provisioning of telecom- 
munications services from the Manager, NCS, and from concerned 
service vendors, on behalf of the Department or any of its 
bureaus ; and 

2. upon issuance of this Order, and thereafter whenever re- 
quired pursuant to NCS directives, the Assistant Secretary 
(Management) shall prepare, for execution by the appropriate 
official, the necessary correspondence notifying NCS of the 
individuals authorized to invoke National Security Emergency 
Preparedness treatment. 
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DEPARTMENT OF THE TREASURY ORDER 


DATE ; April 25, 1990 


NUMBER : 105-08 


SUBJECT : Establishment of the Financial Crimes Enforcement 

Network 


By virtue of the authority vested in me as the Secretary of the 
Treasury, including authority in 31 U.S.C. 321(b), it is ordered 
that: 

1. The Financial Crimes Enforcement Network ( "FinCEN" ) is 
hereby established as an office in the Office of the Assistant 
Secretary (Enforcement) . The Director of FinCEN shall report 
directly to, and operate under guidelines and policies estab- 
lished by, the Assistant Secretary (Enforcement) . Staff 
assistance and advice on day-to-day matters and policy issues 
shall be provided to FinCEN by the Deputy Assistant Secretary 
(Law Enforcement) and staff. Close coordination between the 
FinCEN staff and the Deputy Assistant Secretary (Law Enforcement) 
and staff will be required. 

2. The mission of FinCEN is to provide a goveramentwide, multi- 
source intelligence and analytical network in support of the 
detection, investigation, and prosecution of domestic and 
international money laundering and other financial crimes by 
Federal, State, local, and foreign law enforcement agencies. 

3. The Director of FinCEN is responsible for: 

a. directing a core staff composed of Departmental Offices 
employees and other personnel detailed to FinCEN, including 
experts from the U.S. Customs Service, the Internal Revenue 
Service, other Federal law enforcement bureaus, financial insti- 
tution regulatory agencies, and private industry to centralize 
and combine expertise on both the national and international 
financial systems and the detection and prevention of money 
laundering and other financial crimes; 

b. advising and making recommendations on matters relating 
to financial intelligence and other financial criminal activity 
to the Assistant Secretary (Enforcement) ; 

c. maintaining a governmentwide data access service, with 
access, in accordance with applicable legal requirements, to: 

(1) information collected by Treasury, including report 
information filed under the Bank Secrecy Act and section 60501 of 
the Internal Revenue Code; 
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(2) information regarding national and international 
currency flows; 

(3) other records and data maintained by other Federal, 
State, local, and foreign agencies, including financial and other 
records developed in specific cases; and 

(4) other privately and publicly availjable information; 

d. analyzing and disseminating the available data in accor- 
dance with applicable legal requirements and policies and guide- 
lines established by the Assistant Secretary (Enforcement) to: 


(1) identify possible criminal targets to appropriate 
Federal, State, local, and foreign law enforcement agencies; 

(2) support ongoing criminal financial investigations 
and prosecutions and related proceedings, including civil and 
criminal tax and forfeiture proceedings; 

(3) identify possible instances of non-compliance with 
the Bank Secrecy Act to Federal agencies with delegated respon- 
sibility for Bank Secrecy Act compliance; 


(4) evaluate and recommend possible uses of special 
currency reporting under 31 U.S.C. 5326; and 

(5) determine emerging trends and methods in money 
laundering and other financial crimes. 


e. establishing a financial crimes communications center to 
furnish law enforcement authorities with intelligence information 
related to ongoing investigations and undercover operations; and 


f. furnishing research, analytical, and informational 
services to financial institutions, financial institution regula- 
tors, and Federal, State, local, and foreign law enforcement 
authorities in accordance with policies and guidelines estab- 
lished by the Assistant Secretary (Enforcement) in the interest 
of detection, prevention, and prosecution of money laundering and 
other financial crimes. 






Nicholas F. Brady 
Secretary of the Treasury 
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DEPARTMENT OF THE TREASURY ORDER 


PATE: January 11, 1994 


MUMBEB: 113-01 


SUBJECT : Agreements and Arrangements with Intelligence Community 

Agencies, and Other Responsibilities of the Special Assistant to the 
Secretary (National Security) 


By virtue of the authority vested in the Secretary of the Treasury, including the 
authority vested in the Secretary by 31 U.S.C. 321(b) and Executive Order (E.O.) 
1 2333, it is ordered that: 

1 . The Special Assistant to the Secretary (National Security) shall report to the 
Secretary and the Deputy Secretary. For purposes of administrative and 
managerial control, the Special Assistant to the Secretary (National Security) and 
the Office of Intelligence Support shall be part of the Executive Secretariat. 

2. The Special Assistant to the Secretary (National Security) shall: 

a. provide day-to-day intelligence support to the Secretary and other offi- 
cials; and 

b. represent Treasury on intelligence community committees and maintain 
continuous liaison with elements of the community. 

3. Agreements end Arrangements with | n ifiiijgence -C .Q,m£nunity A gencies- The 
Special Assistant to the Secretary (National Security) shall review and coordinate 
all agreements and arrangements governing Treasury activity in support of one or 
more agencies within the intelligence community, as defined in E.O. 12333, or its 
successor, and for any intelligence community activity in support of one or more 
subordinate organizational units ("components”) within the Department of the 
Treasury. 

a. Any proposed agreement or arrangement involving one or more Treasury 
components acting either on a recurring or ad hoc basis in support of one or more 
intelligence community agencies, or vice versa, shall be reduced to writing and 
transmitted to the Special Assistant. Except as otherwise directed by the Secre- 
tary, the Special Assistant, after consultation with the General Counsel and 
Executive Secretary, shall submit the agreement or arrangement directly to the 
Secretary or Deputy Secretary for review and approval. 

b. The Special Assistant to the Secretary (National Security) is authorized to 
review and monitor, at that official's discretion, all such agreements and arrange- 
ments now in effect, and to report on a continuing basis regarding their status to 
the Secretary and Deputy Secretary. 
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c. In exigent circumstances, the Special Assistant to the Secretary (National 
Security) may approve proposed agreements or arrangements of a noncontroversial 
nature. As soon as possible thereafter, the Special Assistant shall follow the 
procedure set out in paragraph 3. a. 

d. Department of the Treasury components shall notify the Special Assistant 
to the Secretary (National Security) each time they act pursuant to any agreement 
or arrangement approved under this or any predecessor Order. 

4. This Order shall not affect in any way the normal reporting relationships and 
operational responsibilities of Treasury officials. This Order does not apply to the 
routine exchange between the intelligence community and the Department of the 
Treasury of substantive intelligence information and recurring reports. 

5. The Office of Intelligence Support, under the direction of the Special Assistant 
to the Secretary (National Security), shall: 

a. screen and distribute, to appropriate Treasury officials, relevant State 
Department telegrams; 

b. prepare daily cable summaries and regular wire service news summaries on 
items of interest to Treasury officials; 

c. screen and distribute intelligence reports and publications to appropriate 
Treasury officials; and 

d. provide other intelligence support to the Secretary and other Treasury 
officials as appropriate. 

6. CANCELLATION . Treasury Order 113-01, "Redesignation of the Assistant 
Secretary for Policy Development as the Assistant Secretary for Policy Manage- 
ment,” dated March 30, 1989, is superseded. 
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DEPARTMENT OF THE TREASURY ORDER 


DATE : July 25, 1990 


NUMBER : 113-02 


SUBJECT : Legislative Procedures 


By virtue of the authority vested in the Secretary of the 
Treasury, including the authority in 31 U.S.C. 321(b), it is 
hereby ordered that: 

1. Draft legislation, proposed Executive Orders, legislative 
reports, legislative comments, legislative programs, and 
congressional testimony prepared within the Departmental Offices 
or Treasury bureaus that express the official views of the 
Department or any office or bureau shall, consistent with law, be 
reviewed and coordinated within the Department prior to 
transmittal to the Congress, Office of Management and Budget, any 
other agency or department of the Federal Government or otherwise 
being made public. 

2. The Assistant Secretary (Policy Management), with the 
concurrence of the General Counsel, the Assistant Secretary (Tax 
Policy) , the Assistant Secretary (Management) and the Assistant 
Secretary (Legislative Affairs) , shall establish procedures and 
assign responsibilities to govern the Departmental review and 
coordination of such transmittals. 


3. Nothing in this Order shall be construed to interfere with 
the authority of the Assistant Secretary (Legislative Affairs) to 
conduct the Department's congressional relations program pursuant 
to Treasury Order (TO) 109-01, "Authority for Congressional 
Relations Activities," or the functions of the General Counsel 
relating to legislation under TO 107-04, "The General Counsel," 
or with the role of the Assistant Secretary (Management) to 
coordinate all reports flowing from requirements imposed through 
the appropriations process. 


4. This Order applies, without exception, to all offices and 
bureaus of the Department. 





John\E. Robson 

Deputy Secretary of the Treasury 
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DEPARTMENT OF THE TREASURY ORDER 


DATE : November 28, 1983 


NUMBER: 150-23 


SUBJECT : Delegation — Referral Authority in Organized Crime Drug 

Enforcement Task Force Cases 


By virtue of the authority vested in me as Secretary of the 
Treasury, including the authority in the Internal Revenue Code of 
1954 and 31 U.S.C. section 321(b), it is hereby ordered: 

1. The power of the General Counsel to refer cases to the 

Department of Justice for investigation and possible litigation, 
a portion of which the General Counsel has further delegated to 
the Chief Counsel of the Internal Revenue Service in General 
Counsel Order Number 4, is hereby removed from the General 
Counsel and delegated to the Commissioner of Internal Revenue 
with respect to the following limited class of cases: income tax 

cases arising under the Internal Revenue laws which are desig- 
nated under the Organized Crime Drug Enforcement Task Force 
program for referral to the Department of Justice for grand jury 
investigation. 

2. The Commissioner of Internal Revenue shall have the authority 
to redelegate any of the authority delegated in this Order to any 
officer or employee in the Internal Revenue Service at or above 
the level of District Director. 


/s/ Donald T. Regan 
Secretary of the Treasury 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE ; May 1, 1991 


NUMBER: 15-12 


SUBJECT : Delegation of Authority to the Director, Bureau of 

Alcohol, Tobacco and Firearms to Investigate Violations 
of 18 U.S.C. §§1956 and 1957 


1. PURPOSE . This directive delegates to the Director, Bureau of 
Alcohol, Tobacco and Firearms (ATF) authority to investigate 
violations of 18 U.S.C. §§1956 and 1957. 

2. delegation . By virtue of the authority vested in the 
Secretary of the Treasury by 18 U.S.C. §§981, 1956(e) and 1957(e) 
and the authority delegated to the Assistant Secretary (Enforce- 
ment) by Treasury Order 101-05, there is hereby delegated to the 
Director, ATF: 

a. investigatory authority over violations of 18 U.S.C. 

§1956 or 1957 involving 18 U.S.C. §§2341-2346 (trafficking in 
contraband cigarettes) ; §38 of the Arms Export Control Act, 22 
U.S.C. §2778 (relating to the importation of items on the U.S. 
Munitions Import List, except violations relating to exportation, 
intransit, temporary import, or temporary export transactions) ? 
and 18 U.S.C. §1952 (relating to travelling in interstate 
commerce, with respect to liquor on which Federal excise tax has 
not been paid) ; or any act or activity constituting an offense 
listed in 18 U.S.C. §1961(1), with respect to any act or threat 
involving arson, which is chargeable under State law and 
punishable for more than one year imprisonment; and 

b. seizure and forfeiture authority and related authority 
under 18 U.S.C. §981 relating to violations of 18 U.S.C. §1956 or 
1957 within the investigatory jurisdiction of ATF under paragraph 

2. a. above, and seizure authority under 18 U.S.C. §981 relating 
to any other violation of 18 U.S.C. §1956 or 1957 if the bureau 
with investigatory authority is not present to make the seizure. 
Property seized under 18 U.S.C. §981 where investigatory juris- 
diction is with another bureau not present at the time of the 
seizure shall be turned over to that bureau. 

3. FORFEITURE REMISSION . The Director, ATF is authorized to 
remit or mitigate forfeitures of property valued at not more than 
$500,000 seized pursuant to paragraph 2.b. 

4. pedelegatton . The authority delegated by this directive may 
be redelegated. 
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5. COORDINATION* 

a. If at any time during an investigation of a violation of 
18 U.S.C. 51956 or 1957 , the Director, ATF discovers evidence of 
a matter within the jurisdiction of another Treasury bureau, the 
Director, ATF will immediately notify that bureau of the investi- 
gation and invite that bureau to participate in the investiga- 
tion. The Director, ATF shall attempt to resolve disputes over 
investigatory jurisdiction with other Treasury bureaus at the 
field level. 

b. The Assistant Secretary (Enforcement) will settle 
disputes that cannot be resolved by the bureaus. The Assistant 

. Secretary (Enforcement) will settle disputes over investigatory 
jurisdiction with the Internal Revenue Service in consultation 
with the Commissioner, Internal Revenue Service, 
i 

c. With respect to matters discovered within the invest i- 
j gatory jurisdiction of a Department of Justice bureau or the 

| Postal Service, the Director, ATF will adhere to the provisions 
j on notice and coordination in the "Memorandum of Understanding 
! Among the Secretary of the Treasury, the Attorney General and the 
Postmaster General Regarding Money Laundering Investigations , " 
dated August 16, 1990, or any such subsequent memorandum of 
understanding entered pursuant to 18 U.S.C. 51956(e) or 1957(e). 

6. CANCELLATION . Treasury Directive 15-12, "Delegation of 
Authority to the Director, Bureau of Alcohol, Tobacco and 
Firearms to Investigate Violations of 18 U.S.C. §§1956 and 1957,” 
dated October 6, 1988, is superseded. 

7. OFFICE OF PRIMARY INTEREST . Office of the Assistant 
Secretary (Enforcement) . 



Peter K. Nunez 

Assistant Secretary (Enforcement) 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE : May 1, 1991 


NUMBER : 15-29 


SUBJECT : Delegation of Authority to the Commissioner, United 

States Customs Service to Investigate Violations of 
18 U.S.C. §§1956 and 1957 


1. PURPOSE . This directive delegates to the Commissioner, United 
States Customs Service authority to investigate violations of 18 
U.S.C. §§1956 and 1957. 

2. DELEGATION . By virtue of the authority vested in the Secre- 
tary of the Treasury by 18 U.S.C. §§981, 1956(e) and 1957(e) and 
the authority delegated to the Assistant Secretary (Enforcement) by 
Treasury Order 101-05, there is hereby delegated to the Commission- 
er, United States Customs Service: 

a. investigatory authority over violations of 18 U.S.C. §1956 
or 1957 involving 18 U.S.C. §§542, 545, 549, 659, 1461-63, 1465, 
2251-52, 2314, and 2321; 19 U.S.C. §1590; 21 U.S.C. §857; offenses 
under §11 of the Export Administration Act of 1979 (50 U.S.C. App. 
§2410) ; offenses under §206 of the International Emergency Economic 
Powers Act (50 U.S.C. §1705); offenses under §16 of the Trading 
With the Enemy Act (50 U.S.C. App. §16); and offenses under §38 of 
the Arms Export Control Act (22 U.S.C. §2778) (relating to the 
exportation, intransit, temporary import, or temporary export 
transactions) ; 

b. investigatory authority over violations of 18 U.S.C. 

§1956 (a) (2) (B) (ii) , involving a reporting violation under 31 U.S.C. 
§5316; 


c. investigatory authority over violations of 18 U.S.C. 

§1956 (a) (3) relating to violations within the investigatory juris- 
diction of the Customs Service under paragraphs 2. a. and b. ; and 

d. seizure and forfeiture authority and related authority 
under 18 U.S.C. §981 relating to violations of 18 U.S.C. §1956 or 
1957 within the investigatory jurisdiction of the Customs Service 
under paragraphs 2. a., 2.b., and 2.c., and seizure authority under 
18 U.S.C. §981 relating to any other violation of 18 U.S.C. §1956 
or 1957 if the bureau with investigatory authority is not present 
to make the seizure. Property seized under 18 U.S.C. §981 where 
investigatory jurisdiction is with another bureau not present at 
the time of the seizure shall be turned over to that bureau. 
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3 FORFEITURE remission . The Commissioner, United States Customs 
Service is authorized to remit or mitigate forfeitures of property 
valued at not more than $500,000 seized pursuant to paragraph 2.d. 

4. REDELEGATION . The authority delegated by this directive may 
be redelegated. 

5. COORDINATION . 

a. If at any time during an investigation of a violation of 18 
U.S.C. §1956 or 1957, the U.S. Customs Service discovers evidence 
of a matter within the jurisdiction of another Treasury bureau or 
office, the U.S. Customs Service will immediately notify that 
bureau or office with investigatory jurisdiction of the investiga- 
tion and invite that bureau or office to participate in the 
investigation. The Commissioner, U.S. Customs Service shall 

i attempt to resolve disputes over investigatory jurisdiction with 
other Treasury bureaus at the field level or in the case of the 
Office of Foreign Assets Control, at the headquarters level. 

. . i 

b. The Assistant Secretary (Enforcement) will settle disputes • 
that cannot be resolved by the bureaus. The Assistant Secretary ‘ 
(Enforcement) will settle disputes over investigatory jurisdiction 

> with the Internal Revenue Service in consultation with the 
Commissioner, Internal Revenue Service. 

c. With respect to matters discovered within the investigatory 
jurisdiction of a Department of Justice bureau or the Postal 
Service, the U.S. Customs Service will adhere to the provisions on 
notice and coordination in the "Memorandum of Understanding Among 
the Secretary of the Treasury, the Attorney General and the Post- 
master General Regarding Money Laundering Investigations," dated 
August 16, 1990, or any such subsequent memorandum of understanding 
entered pursuant to 18 U.S.C. §1956(e) or 1957(e). 

6. CANCELLATION . Treasury Directive 15-29, "Delegation of Author- 
ity to the Commissioner, United States Customs Service to Investi- 
gate Violations of 18 U.S.C. §§1956 and 1957," dated October 6, 

1988, is superseded. 

7. OFFICE OF PRIMARY INTEREST . Office of the Assistant Secretary 
(Enforcement) . 



Peter K. Nunez 

Assistant Secretary (Enforcement) 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE : May 1, 1991 


NU MBER: 15-42 


SUBJECT : Delegation of Authority to the Commissioner, Internal 

Revenue Service to Perform Functions Under the Money 
Laundering Control Act of 1986, as amended 


1. PURPOSE . This directive delegates to the Commissioner, 
Internal Revenue Service (IRS) investigatory, seizure and 
forfeiture authority under the Money Laundering Control Act of 
1986, Public Law 99-570, Subtitle H (October 27, 1986), as 
amended. 

2. DELEGATION . By virtue of the authority vested in the 
Secretary of the Treasury by 18 U.S.C. §§981, 1956(e), 1957(e) 
and the authority delegated to the Assistant Secretary (Enforce- 
ment) by Treasury Order 101-05, there is hereby delegated to the 
•Commissioner, IRS: 

a. investigatory authority over violations of 18 U.S.C. 
§§1956 and 1957 where the underlying conduct is subject to 
investigation under Title 26 or under the Bank Secrecy Act, as 
amended, 31 U.S.C. §§5311-5326 (other than violations of 31 
U.S.C. §5316); 

b. seizure and forfeiture authority over violations of 18 
U.S.C. §981 relating to violations of: 

(1) 31 U.S.C. §§5313 and 5324? and 

(2) 18 U.S.C. §§1956 and 1957 which are within the 
investigatory jurisdiction of IRS pursuant to paragraph 2. a. 
above; and 

c. seizure authority relating to any other violation of 18 
U.S.C. §1956 or 1957 if the bureau with investigatory authority 
is not present to make the seizure. Property seized under 18 
U.S.C. §981 where investigatory jurisdiction is solely with 
another bureau not present at the time of the seizure shall be 
turned over to that bureau. 

3. FORFEITURE REMISSION . The Commissioner, IRS is authorized to 
remit or mitigate forfeitures of property valued at not more than 
$500,000 seized pursuant to paragraph 2.b. 

4. REDELEGATION . The authority delegated by this directive may 
be redelegated. 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE ! May 1, 1991 


NUMBER : 15-54 


SUBJECT S Delegation of Authority to the Director, United States 
Secret Service to Investigate Violations of 18 U.S.C. 
§§1956 and 1957 


1. PURPOSE . This directive delegates to the Director, United 
States Secret Service authority to investigate violations of 
18 U.S.C. §§1956 and 1957. 

2. DELEGATION . By virtue of the authority vested in the 
Secretary of the Treasury by 18 U.S.C. §§981, 1956(e), 1957(e) 
and the authority delegated to the Assistant Secretary (Enforce- 
ment) by Treasury Order 101-05, there is hereby delegated to the 
Director, United States Secret Service: 

a. investigatory authority over violations of 18 U.S.C. 
§§1956 and 1957 involving an offense under 18 U.S.C. §§471-473 
(counterfeiting of obligations or securities of the United 
States); 18 U.S.C. §§500-503 (counterfeiting of blank or postal 
money orders, postage stamps, foreign government postage and 
revenue stamps, and postmarking stamps); 18 U.S.C. §657 
(involving theft, embezzlement or misapplication by employees of 
the Federal Deposit Insurance Corporation); and 18 U.S.C. §1029 
(fraud and related activity in connection with access devices) ? 
and 


b. seizure and forfeiture authority and related authority 
under 18 U.S.C. §981 relating to violations of §1956 or 1957 
within the investigatory jurisdiction of Secret Service under 
paragraph 2. a. above, and seizure authority under 18 U.S.C. §981 
relating to any other violations of 18 U.S.C. §1956 or 1957 if 
the bureau with investigatory authority is not present to make 
the seizure. Property seized under 18 U.S.C. §981 where 
investigatory jurisdiction is with another bureau not present at 
the time of the seizure shall be turned over to that bureau. 

3. FORFEITURE REMISSION . The Director, United States Secret 
Service is authorized to remit or mitigate forfeitures of 
property valued at not more than $500,000 seized pursuant to 
paragraph 2 • b . above • 

4. RE DELEGATION . The authority delegated by this directive may 
be redelegated. 
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5." — COORDINATION . - 


a. If at any tine during an Investigation of a violation 
of 18 U.S.C. $1956 or 1957, Secret Service discovers evidence of 
a matter within the jurisdiction of another Treasury bureau. 
Secret Service will immediately notify that bureau of the 
investigation and invite that bureau to participate in the 
investigation. Secret Service shall attempt to resolve disputes 
over investigatory jurisdiction with other Treasury bureaus at 
the field level. 

b. The Assistant Secretary (Enforcement) will settle 
disputes that cannot be resolved by the bureaus. The Assistant 
Secretary (Enforcement) will settle disputes over investigatory 
jurisdiction with the Internal Revenue Service in consultation 
with the Commissioner, Internal Revenue Service. 

c. With respect to matters discovered within the 
investigatory jurisdiction of a Department of Justice bureau or 
the Postal Service, Secret Service will adhere to the provisions 
on notice and coordination in the "Memorandum of Understanding 
Among the Secretary of the Treasury, the Attorney General and the 
Postmaster General Regarding Money Laundering Investigations, " 
dated August 16, 1990, or any such subsequent memorandum of 
understanding entered pursuant to 18 U.S.C. §1956(e) or 1957(e). 


6. PAWPRT.TATTOW- Treasury Directive 15-54, "Delegation of 
Authority to the Director, United States Secret Service to 
Investigate Violations of 18 U.S.C. §§1956 and 1957," dated 
October 6, 1988, is superseded. 


7. Off ICE .■Of. ..PRIMARY INTEREST 
Secretary (Enforcement) • 


. Office of the Assistant 


Peter K. Nunez ^ 

Assistant Secretary (Enforcement) 


/ 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE : November 10, 1992 


NUMBER : 16-55 


SUBJECT : Furnishing Instructions to Federal Reserve Banks 


1. DELEGATION . By virtue of the authority vested in the 
Secretary of the Treasury under Section 15 of the Federal Reserve 
Act, as amended (12 U.S.C. 391), and pursuant to the authority 
delegated to the Fiscal Assistant Secretary by Treasury Order 
(TO) 101-05, I hereby delegate to the Commissioner of the Public 
Debt authority to furnish instructions to the Federal Reserve 
Banks, acting as fiscal agents of the United States, with respect 
to functions performed which relate to activities of the Bureau 
of the Public Debt. 

2. REDELEGATION . The authority delegated to the Commissioner of 
the Public Debt may be redelegated to subordinate officials. 

3. CANCELLATION . Treasury Directive 16-55, "Furnishing In- 
structions to Federal Reserve Banks," dated September 22, 1986, 
is superseded. 

4. AUTHORITIE S * 

a. TO 101-05, "Reporting Relationships and Supervision of 
Officials, Offices and Bureaus, Delegation of Certain Authority, 
and Order of Succession in the Department of the Treasury." 

b. 12 U.S.C. 391. 

5. OFFICE OF PRIMARY INTEREST , office of the Fiscal Assistant 
Secretary. 


Gerald Murphy / 

Fiscal Assistant/ Secretary 


TOF too 1.1 (}•««) 
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DEPARTMENT OF THE TREASURY 


DATE : 


DIRECTIVE 

August 9, 1990 


N VM BE R : 21-01 


SUBJECT : Organizational Changes 


1. PURPOSE . This directive establishes policies and procedures 
for obtaining Departmental approval of significant 
reorganizations . 

2. SCOPE . This directive applies to all bureaus, the 
Departmental Offices, and the Office of Inspector General. 

3. POLICY . It is the policy of the Department of the Treasury 
that significant bureau reorganizations, as described in the 
Attachment, require the approval of the supervisory policy 
official of the respective bureaus, as designated in Treasury 
Order 101-05, and the Assistant Secretary (Management). Approval 
by the Secretary is required for major changes in authorities, 
functions or scope of activities of a bureau, and a transfer of a 
major authority or function between bureaus. 

4. INFORMATION REQUIREMENTS . Reorganization proposals should 
include approval lines for the signature of the bureau 
supervisory policy official and the Assistant Secretary 
(Management) and should contain the following information. 

a. A succinct description of the change over the present 
structure, cost savings and benefits expected, and advantages and 
disadvantages resulting from the reorganization. 

b. Organizational charts, maps if appropriate, new or 
revised functional statements, and a summary of positions by 
occupation/grade for the present and proposed organizations. 

c. The impact on employees, Senior Executive Service 
positions, authorized personnel ceilings and the average grade in 
the affected organization. 

d. An assessment whether the proposed changes may be 
controversial to members of Congress, employee unions, the 
public, or other agencies. 

e. A proposed Treasury Order or Treasury Directive whenever 
the organization changes require a revision to an existing 
document or a new document is required to implement the proposal. 
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5. PROCEDURES FOR DEPARTMENTAL REVIEW , 

a. Bureau Reorganizations . Bureau heads shall submit 
reorganization proposals to the bureau supervisory policy 
official (i.e., Assistant Secretary (Enforcement), Fiscal 
Assistant Secretary, Treasurer) . A copy should be sent to the 
Assistant Secretary (Management) for concurrent review. After 
the supervisory bureau policy official approves the proposal, it 
should be forwarded to the Assistant Secretary (Management) for 
concurrence. When the approval of the Secretary is required, the 
Assistant Secretary (Management) will submit the proposal to the 
Secretary. When the Secretary is the bureau's supervisory policy 
official as in the case of the Office of the Comptroller of the 
Currency, the Internal Revenue Service, and the Office of Thrift 
Supervision, reorganization proposals shall be submitted directly 
to the Assistant Secretary (Management) for review and forwarding 
to the Secretary with a recommendation for appropriate action. 

b. Departmental Offices . The cognizant Assistant Secretary 
shall submit reorganization proposals to the Assistant Secretary 
(Management) . If the reorganization is within the Office of the 
Assistant Secretary (Management) , the cognizant Deputy Assistant 
Secretary shall submit the proposal. 

c. Office Ql Inspector ■Sgnsral- The Inspector General shall 
submit reorganization proposals to the Secretary or Deputy 
Secretary and send an information copy to the Assistant Secretary 
(Management) . 

d. publication in th? Fede ra l Bg. qifit .er. Approved 
significant organizational changes must be published in the 
Federal Register . The Assistant Secretary (Management) is 
responsible for publishing organizational changes in the 
Departmental Offices. Bureau heads are responsible for 
publishing bureau organizational changes and, in consultation 
with their supervisory policy official, may determine the 
appropriate method for publication. However, when 
reorganizations are implemented by a Treasury Order or Treasury 
Directive, the Directives Program Manager, Office of Management 
Support Systems, will arrange for publication of these documents 
in the EgdfiEfll-lteg LsteX * 

e. Office of Management and Budget (OMB) . The Assistant 
Secretary (Management) will notify OMB of the reorganization 
proposal if necessary. 
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6. REPORTING REQUIREMENTS . Secretarial Officers in the 
Departmental Offices and the heads of bureaus should submit 
annually, by October 31 each year, the following information to 
the Office of Planning and Management Analysis (OPMA) , 
Departmental Offices. 

a. Organization Charts . A current organization chart which 
shows the organization structure as of October 1 and depicts the 
reporting relationship from the field offices to bureau head- 
quarters. A more detailed chart of bureau field organizations in 
a map form is requested by OPMA annually in a separate data call 
for publication in the Federal Register . 

b. Related Information . Information, which is current as of 
October 1, on organizational changes during the previous fiscal 
year, functional statements, a summary of authorized full-time- 
equivalent's (FTE's) , and on-board positions should be submitted 
to OPMA together with the organization charts. 

7. CANCELLATION . Treasury Directive 21-01, "Organizational 
Changes in the Department of the Treasury," dated January 29, 
1987, is superseded. 

8. REFERENCES . 

a. 31 U.S.C. 321. 

b. 12 U.S.C. 1. 

c. Treasury Order 101-05, "Reporting Relationships and 
Supervision of Officials, Offices and Bureaus, Delegation of 
Certain Authority, and Order of Succession in the Department of 
the Treasury," dated October 27, 1989. 

d. OMB Circular A-105, "Standard Federal Regions," dated 
April 4, 1974. 

e. 31 U.S.C. 309. 

9. OFFICE OF PRIMARY INTEREST . Office of Planning and Manage- 
ment Analysis, Financial Services Directorate, Office of the 
Deputy Assistant Secretary for Departmental Finance and 
Management, Office of the Assistant Secretary (Management) . 


David M. Nummy/ \ 

Acting Assista nt Se cretary 
(Management) 


Attachment 
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S Jg yiEIfiAMT REPRSANIZAIIfiKS 


1. Headquarters . A significant reorganization within a bureau 
headquarters includes a change in structure or functions at or 
above the organizational level identified below. 

Bureaus Qxganlz atlonal Level 

Bureau of Alcohol, Tobacco and Firearms Assistant Director 
Bureau of Engraving and Printing or Equivalent 

Federal Law Enforcement Training Center 
U.S. Mint 

U.S. Secret Service 


Financial Management Service 
U.S. Customs Service 
Internal Revenue Service 
Bureau of the Public Debt 

U.S. Savings Bonds Division 
Departmental Offices 1/ 

Office of the Comptroller 
of the Currency 

Office of Thrift Supervision 


Legal Division 


Assistant Commissioner 
or Equivalent 


Office Director 
or Equivalent 

Senior Deputy Comp- 
troller or Equivalent 

Senior Deputy Director 
or Equivalent 

Assistant General 
Counsel 


2. Field Organizations . Bureaus should consult OMB Circular 
A-105 for requirements regarding standard Federal regions. A 
significant reorganization in the bureau field organization 
includes changes in: 


a. jurisdiction or location of regional offices; 

b . geographic boundaries ; 

c. structure or functions at or above a comparable field 
organizational level identified under paragraph 1., such as 
Regional Director, Regional Assistant Commissioner, etc. ; 


d. service to, or relations with, the public; and 

e. field offices in foreign countries. 


1/ For the Office of Inspector General, the organizational level 
is the Assistant Inspector General. 
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DATE ; 


DEPARTMENT OF THE TREASURY 

DIRECTIVE 

April 2, 1990 


24-02 


SUBJECT : Public Reports Management Program 


1. purpose . This directive implements the Paperwork Reduction 
Act of 1980 (Public Law 96-511, 44 U.S.C. 3501 fit sea. ) and the 
Office of Management and Budget (OMB) regulations on public 
reporting and recordkeeping requirements in 5 CFR 1320, 
'•Controlling Paperwork Burdens on the Public. " 

2. POLICY . It is the policy of the Department of the Treasury 
that the public shall be required to make reports only when 
absolutely necessary and in such a manner as to impose the least 
burden. The amount of information necessary to complete such 
reports shall be kept at a minimum, considering the purpose which 
necessitates the report, and the required information shall be 
gathered in the most practical and cost-effective manner. 

3. DEFINITIONS . For a complete listing of definitions relating 
to the Public Reports Management Program, refer to 5 CFR 1320.7. 

4. RESPONSIBILITIES - 

a. The Deputy Assistant Secretary for Information Systems as 
the Senior Official for Information Resources Management shall: 

(1) manage the Department's program for controlling the 
paperwork burden on the public; and 

(2) approve the Information Collection Budget (ICB) and 
any request for amendments of a burden allowance. 

b. The Director. Off ice_ofL Information Resources Management 
( QIRM) « Departmental .Qflises , shall: 

(1) serve as the Departmental clearance Officer; 

(2) review, grant Departmental approval, and forward all 
requests for clearance of plans and public report forms to OMB 
for final review and approval; and 

(3) coordinate the submission of clearance requests for 
information collections in regulations with the Associate General 
Counsel (Legislation, Litigation and Regulation) . 
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c. The Deputy Assistant Secretary for Administration and 
HWflff-Pt .BMrsavta Shall: 

(1) ensure that the requirements of this directive are 
carried out ; 

(2) designate an individual as the official contact 
point, for the purposes of this directive, between the OIRM and 
their respective bureaus for all public reporting matters; 
additionally, in the Departmental Offices (DO) , the Secretarial 
Officers should have a designated contact for their respective 
organizations ; 

(3) submit all clearance requests to OIRM for review and 
forwarding to OMB for final approval at least 90 days prior to 
either the proposed operating date of the new plan or public 
report form, or the expiration date of an existing plan or 
public report form; and 

(4) submit a request to the DO Forms Manager in the 
Printing and Graphics Division for form approval and a number 
assignment when information is to be collected on a new Treasury 
Department Form. 

5. INFORMATION COLLECTION BUDGET (ICB) . The ICB consists of an 
estimate of the total bureau and DO information collection 
requirements to be collected from ten or more respondents. 
Pursuant to Public Law 96-511, OMB has determined that agencies 
shall prepare an annual ICB, i.e., an estimate of the total 
number of hours required of the public to comply with Federal 
Government requests for information (reporting, recordkeeping, 
labeling, disclosure, etc.). The ICB refers to the planning 
document required by OMB for information collection activities, 
which is compiled every year based on instructions provided by 
OMB. Individual information collections are listed separately 
along with the estimated number of respondents and burden hours 
associated with each. The ICB serves as a major tool to imple- 
ment the paperwork reduction program and as a major planning and 
management tool to assist agencies in efficient information 
resource management. The instructions for developing and 
submitting an ICB are issued annually through an OMB Bulletin. 

The Bulletin is provided to the bureaus and DO organizations that 
collect or intend to collect information from the public or 
impose a recordkeeping requirement on the public during the 
current or upcoming fiscal year. 


( 
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6. R EG ULATIONS CONTAINING INFOR M AT J JPN_C O XiLS CTI ON RE QUIR EMENTS . 

a. Notices of Proposed Rulemaking and Subsequent Final 
Regulations . Any notice of proposed rulemaking that contains a 
reporting or recordkeeping requirement, and any final regulation 
issued pursuant to such notice of proposed rulemaking, is subject 
to 44 U.S.C. 3504(h) and to such related rules, regulations and 
procedures as may be promulgated by OMB (see 5 CFR 1320.13, 
1320.15(a), and 1320.21). 

b. All Other Documents . Any document (including nonregula- 
tory documents) not described in paragraph 6. a. that contains a 
reporting or recordkeeping requirement is subject to clearance by 
OMB prior to publication pursuant to 44 U.S.C. 3507 and to such 
related rules, regulations and procedures as may be promulgated 
by OMB (see generally 5 CFR 1320.12, 1320.15(a) and 1320.21). 
Offices and bureaus are advised to ensure that required submis- 
sions are made at least 30 days prior to date of anticipated 
publication of issuance. 

c. Submission Criteria . Regulations containing a collection 
of information requirement which is spelled out in data element 
detail, has every item of information specified, and is self- 
executing, whether or not a form is involved, must be submitted 
for review. This includes regulations which revise existing 
approved collection of information requirements. Regulations 
which only REFER to information collections, whether existing or 
new, are not to be submitted. Regulations which merely 
eliminate existing collection of information requirements are not 
submitted . 

d. Review . Originators shall prepare required submissions 
to OMB for regulations that contain a collection of information. 
Such submissions shall be reviewed and approved by the 
appropriate bureau reports management officer and forwarded to 
the Office of Information Resources Management for coordination 
with the Associate General Counsel (Legislation, Litigation and 
Regulation) . 

e. Procedures . Treasury Directive (TD) 28-01, "Preparation 
and Review of Regulations," provides procedures and guidance on 
the issuance of regulations and required statements for the 
Federal Register . 
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7. GENERAL . REQUIREMENTS . 

a. Bureaus shall not engage in a collection of information 
without obtaining OMB approval of the collection of information 
and displaying a currently valid OMB control number and, unless 
OMB determines it to be inappropriate, an expiration date. 

Bureaus shall not continue to engage in such collection of 
information after the expiration date of the control number 
unless OMB has approved an extension. 

b. Bureaus shall ensure that collections of information 

required by law or necessary to obtain a benefit, and which are 
submitted to nine or fewer persons, inform potential respondents 
that the collection of information is not subject to review under 
the Paperwork Reduction Act of 1980. The following statement 
must appear on forms with fewer than 10 respondents: "Since this 

information collection has fewer than 10 respondents per year, it 
is exempt from the requirements of the Paperwork Reduction Act 
(44 U.S.C. 3501 fit sea. ) and does not require clearance by OMB." 

c. To obtain OMB approval of a collection of information, 
the requesting bureau must demonstrate that every reasonable 
step has been taken to ensure that the collection of information: 

(1) is the least burdensome necessary for the proper 
performance of the bureau's functions to comply witti legal 
requirements and achieve program objectives; 

(2) is not duplicative of information otherwise 
accessible; and 

(3) has practical utility. 

d. Bureaus shall also seek to minimize the cost to the 
Government of collecting, processing, and using the information, 
but shall not do so by means of shifting disproportionate costs 
or burdens onto the public. It shall also comply with the 
general information collection guidelines set out in 5 CFR 
1320.6, where applicable. 

e. OMB determines whether the collection of information, as 
submitted by the Department, is necessary for the proper perfor- 
mance of the Department's functions. In making this determina- 
tion, OMB will take into account the criteria listed in 5 CFR 
1320.4(b), and will consider whether the burden of the collection 
of information is justified by its practical utility. In 
addition: 
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(1) OMB will consider necessary any collection of infor- 
mation specifically mandated by statute or court order but will 
independently assess any collection of information to the extent 
that the Department exercises discretion in its implementation; 
and 


(2) OMB will consider necessary any information collec- 
tion request specifically required by a Treasury rule approved or 
not acted upon by OMB pursuant to 5 CFR 1320.13 or 1320.14, but 
will independently assess any such information collection request 
to the extent that it deviates from the specifications of the 
rule. 


f. Except as provided in 5 CFR 1320.19, to the extent that 
OMB determines that all or any portion of a collection of infor- 
mation by a bureau is necessary, for any reason, the bureau shall 
not engage in such collection or portion thereof. 

8. CLEARANCE P RQCE P WE S. 

a. General . All clearance requests shall be submitted to 
OIRM for review and forwarding to OMB for final approval. 
Clearance requests must be submitted to OIRM at least 60 to 90 
days prior to either the proposed operating date of the new plan 
or public report form, or the expiration date of an existing 
plan or public report form. All clearance requests, except 
discontinuances, shall include the following: 

(1) Standard Form (SF) 83, "Request for OMB Review,” - 
Original and three copies; 

(2) Supporting Statement, - Original and three copies; 

(3) new or currently approved report form - four copies; 

(4) other related documents, e.g., laws, regulations, 
transmittal letter and instructions - four copies; and 

(5) a copy of the notice submitted to the Federal 
Register stating that OMB approval is being sought together with 
the date of expected publication, as described in paragraph 
8.b. (3) . 


Note: A Federal Register notice is not required for information 
collections contained in new regulations. However, for required 
preamble statements, refer to TD 28-01. 
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b. Ing.tras.tlgns f or Cl e a rance Rsquost Requirements • 

(1) Parts I and III of the SF 83, "Request for OMB 
Review," should be completed in accordance with SF 83A, 
"Instructions for Standard Form 83 (Request for OMB Review)." 

(2) The Supporting Statement must be in accordance with 
SF 83A, Part III, "Supporting Statement for Requests for OMB 
Approval," and formatted to respond exactly to requirements of 
the SF 83. 

(3) The Federal Register notice should be prepared by 
OIRM and should state that OMB approval is being sought. The 
notice should direct requests for information, including copies 
of the proposed collection of information and supporting documen- 
tation, to the Department, and should direct comments to the 
Office of Information and Regulatory Affairs of OMB, Attention: 
Desk Officer for the Department of the Treasury. The notice 
should contain, at a minimum: 

(a) the title for the collection of information? 

(b) a brief description of Treasury's need for the 
information to be collected, including the use to which it is 
planned to be put; 

(c) a description of the likely respondents; and 

(d) an estimate of the total annual reporting and 

recordkeeping burden that will result from each collection of 
information. ^ 

c. Revised Plans and Public Report Forms. Revised public 
report forms are subject to the same requirements as new public 
report forms. Clearance must be obtained from OMB whenever a 
material revision or change is made in an approved plan or public 
report form. A material revision or change in a plan or public 
report form includes any change or modification in the: 

(1) kind or amount of information sought; 

(2) type of respondents or the survey coverage; 

(3) timing or frequency of reporting; 

(4) sample design or collection method? and 

(5) purpose for which the data is collected. 
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d. Requests for Extensions of Approvals . When the use of an 
approved plan or public report form is desired beyond a scheduled 
expiration date, the request for an extension of approval is 
subject to the same requirements as new plans and public report 
forms. 


e. Notice of Discontinuance . Whenever an approved plan or 
public report form becomes obsolete before the 0MB assigned 
expiration date, notification should be forwarded to OIRM. 

f. Request for Expedited Review . When requesting an 
expedited review from 0MB (faster than 60 days from the date of 
submission) , a copy of the collection of information, together 
with any related instructions, must be included as part of the 
Federal Register notice. The time period within which OMB is 
being asked to take action must also be included. 

g. Paperwork Reduction Act Notice . Whether a plan or public 
report form is mandatory or voluntary, a notice should be shown 
using the following OMB provided guidelines: 

(1) Except for public report forms (usually 
applications) filed by recipients of Federal benefits, each 
report subject to the provisions of the Paperwork Reduction Act 
of 1980 shall carry on its face one of the following statements: 

(a) "This report is required by law. Failure to 
report can result in (cite penalty).” The penalty should be 
cited in plain language along with the appropriate legal 
citation? or 


(b) “This report is authorized by law ( U.S.C. 

? E.O. ? C.F.R. ). While you are not 

required to respond, your cooperation is needed to make the 
results of this survey comprehensive, accurate and timely.” The 
use of alternative language is permissible providing there is no 
change in the substance of the message. 

(2) Reports filed by recipients of Federal Government 
benefits shall carry the following statement: "No further monies 

or other benefits may be paid out under this program unless this 
report is completed and filed as required by existing law and 

regulations ( U.S.C. ? E.O. ; C.F.R. 

)." If reporting is not required, the statement contained in 

paragraph g(l) (b) shall be used. 
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(3) When information is collected by personal interview, 
either in person or by phone, the respondent shall be informed as 
to whether the information sought is required by law or is 
voluntary and shall be furnished with the appropriate statement 
upon request. 

h. Information Collected from Individuals . In addition to 
informing respondents as to the mandatory or voluntary character 
of the response to a reporting requirement, each report form 
requesting information from individuals must include the follow- 
ing information required by the Privacy Act of 1974 (5 U.S.C. 
522a(e) (3) ) : 

(1) the principal purposes for which the information is 
intended to be used; 

(2) the routine uses (as defined in 5 U.S.C. 552a(a)(7)) 
which may be made of the information; and 

(3) the effects on the individual, if any/ of not 
providing all or part of the requested information. 

9. BURDEN .ESTIMATE S TATEMENT* 

a. On all information collection instruments except 
regulations, print a burden estimate and a request for public 
comments using one of the following formats: 

(1) The estimated average burden associated with this 
collection of information is (xl * (hours /minutes ) per respondent 
or recordkeeper, depending on individual circumstances. Comments 
concerning the accuracy of this burden estimate and suggestions 
for reducing this burden should be directed to (name and address 
oX.-bureau/office gepogtg.janaqement official) or the office 
Management and Budget, Paperwork Reduction Project (xxxx-xxxx**) , 
Washington, D.C. 20503; or 

(2) The estimated average burden associated with this 
collection of information is (x) * (hours/minutes) per respondent 
or recordkeeper and varies from (x) * to (xl * (hours/minutes) per 
response, depending on individual circumstances. Comments 
concerning the accuracy of this burden estimate and suggestions 
for reducing this burden should be directed to (name and address 
of bureau/office reports management official ) or the Office of 
Management and Budget, Paperwork Reduction Project (xxxx-xxxx**), 
Washington, D.C. 20503. 

* Insert amount of hours/minutes. 

** Insert eight digit OMB control number. 
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b. For burden estimate statements required for information 
collections contained in new regulations, refer to TD 28-01. 

10. STANDARD AND OPTIONAL FORMS . Standard and Optional forms 
which require OMB approval (i.e., the information is the basis 
for statistical compilation of general public interest) shall be 
submitted to the Office of Information Resources Management, 
Departmental Offices, for review with the required copies of 
both SF 152, "Request for Clearance, Procurement, or Cancellation 
of Standard and Optional Forms," and SF 83. The requests will be 
sent to the General Services Administration (GSA) for review and 
forwarding to OMB for final approval. 

11. INTERAGENCY REPORTS . Interagency reports which require OMB 
approval (i.e., because the information to be collected is to be 
used for statistical compilations of general public interest) 
must be reviewed by GSA before consideration by OMB. Clearances 
of interagency reports are prepared on SF 360, "Request for 
Clearance of an Interagency Reporting Requirement." For 
additional guidance on the procedures for approving interagency 
reports, see TD 24-03, "Interagency Reports Management Program." 

12. EXEMPTIONS . The following reporting requirements are 
exempted from the requirements of approval under 5 CFR 1320. 

a. Affidavits, oaths, affirmations, certifications, 
receipts, changes of address, consents, or acknowledgements, 
provided that they entail no burden other than that necessary to 
identify the respondent, the date, the respondent's address, and 
-the nature of the instrument; 

b. Samples of products or of any other physical objects; 

c. Facts or opinions obtained through direct observation by 
an employee or agent of the sponsoring bureau or through nonstan- 
dardized oral communication in connection with such direct 
observations ; 

d. Facts or opinions submitted in response to general 
solicitations of comments from the public, published in the 
Federal Register or other publications, provided that no person 
is required to supply specific information pertaining to the 
commenter, other than that necessary for self-identification, as 
a condition to the bureau's full consideration of the comment? 
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e. Facts or opinions obtained initially or in follow-up 
requests, from individuals (including individuals in control 
groups) under treatment or clinical examination in connection 
with research on or prophylaxis to prevent a clinical disorder, 
direct treatment of that disorder, or the interpretation of 
biological analyses of body fluids, tissues, or other specimens, 
or the identification or classification of such specimens; 

f. A request for facts or opinions addressed to a single 
person ? 


g. Examinations designed to test the aptitude, abilities, or 
knowledge of the persons tested and the collection of information 
for identification or classification in connection with such 
examinations; 

h. Facts or opinions obtained or solicited at or in 
connection with public hearings or meetings; 

i. Facts or opinions obtained or solicited through 
nonstandardized follow-up questions designed to clarify responses 
to approved collections of information; 

j . By compulsory process pursuant to the Anti-trust Civil 
Process Act or section 13 of the Federal Trade Commission 
Improvements Act of 1980; 

k. During the conduct of intelligence activities, as defined 
in Section 4-206 of E.O. 12036/ issued January 24, 1978 or 
successor orders, including E.O. 12333, issued December 4, 1981, 
or during the conduct of cryptologic activities that are 
communication security activities; and 

l. During the conduct of a Federal criminal investigation 
or prosecution, during the disposition of a particular criminal 
matter, during the conduct of a civil action to which the United 
States or any official or agency thereof is a party, or during 
the conduct of ah administrative action or investigation 
involving an agency against specific individuals or entities. 

13. CANCELLATION . TD 24-02, "Public Reports Management Program," 
dated February 16, 1979, is superseded. 

14. authorities • 

a. Public Law 96-511, "Paperwork Reduction Act of 1980," 44 
U.S.C. 3501 St sea . 
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b. 5 CFR 1320, "Controlling Paperwork Burdens on the 
Public,” as revised May 10, 1988 (53 FR 16618). 

15. REFERENCES . 

a. TD 24-03, "Interagency Reports Management Program." 

b. TD 28-01, "Preparation and Review of Regulations." 

16. SUPPLY OF FORMS . 

a. Departm e nts office s, sf 83, sf 83a, sf 152 and sf 360 
are available from the Stationery Supply Store. 

b. Bureaus . The forms listed in paragraph 16. a. are 
available through the GSA Standard Form supply channels. 

17. OFFICE OF PRIMARY INTEREST . Office of Information Resources 
Management, Office of the Deputy Assistant Secretary for Infor- 
mation Systems, Office of the Assistant Secretary (Management) . 



• 77 ) . Cvfr 


Lind? M. Combs 
Assistant Secretary (Management) 
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DEPARTMENT OF THE TREASURY 

\ 


DIRECTIVE 


DATE : May 15, 1990 


NUMBER : 24-03 


SUBJECT : Interagency Reports Management Program 


1. PURPOSE . This directive provides policy and procedures to 
follow for the approval of interagency reports in accordance 
with Federal Information Resources Management Regulation (FIRMR) • 

2. POLICY . It is the policy of the Department of the Treasury 
to: 


a. develop new and revised interagency reporting require- 
ments in accordance with Federal regulations in 41 CFR 201-45.6; 

b. obtain General Services Administration (GSA) approval for 
each new, revised, or extended interagency report; and 

c. review existing interagency reports originating within 
Treasury for possible improvements when submitting a request to 
extend clearances . 

3. PROGRAM OBJECTIVES . The objectives of this program are to 
ensure that interagency reports are based on need, are cost- 
effective, and comply with laws and regulations; e.g., Freedom of 
information Act (5 U.S.C. 552); the Privacy Act of 1974 (5 U.S.C. 
552a); and Federal Information Processing Standards (40 U.S.C. 
759(f) implemented by GSA (Part 201-8). 

4. DEFINITIONS . 

a. Aaencv . Any executive department, military department, 
Government corporation. Government-controlled corporation, or 
other establishment in the executive branch of the Government, 
including the Executive Office of the President, and any 
independent regulatory agency. 

b. Report . Data or information which is transmitted or used 
in determining policy; planning, controlling, and evaluating 
operations and performance; making administrative decisions or 
preparing other reports. The data or information may be in 
narrative, statistical, graphic, or other form and may be on 
paper, magnetic tape, or other media. 

c. Interagency Report . A reporting requirement imposed by 
an agency on one or more other agencies. Operating documents are 
excluded. 
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d. Operating Document . A completed form or other document 
used to facilitate, accomplish, or provide a description or 
record of a transaction, function, or event. The information in 
an operating document may provide data (or input) for a report, 
but that is not its primary purpose. Examples are application 
forms, purchase orders, bills of lading, personnel actions, 
inspection or audit reports, and reports that involve direct 
command and control of military forces or cryptological 
activities related to national security. 

5. EXEMPTIONS . 

a. The following interagency reporting requirements are 

exempted from Subpart 201-45.6: (1) Legislative branch reports, 

(2) Office of Management and Budget (0MB) and other Executive 
Office of the President reports, and (3) Judicial branch reports 
required by court order or decree. However, interagency reports 
required to respond to exempted requirements listed above are 
subject to clearance under GSA regulations. 

b. Interagency reporting requirements for security 
classified information are also exempt. However, interagency 
reporting requirements for non-security classified information 
are not exempt, even if such information is later given a 
security classification by the requesting agency. 

6. RESPO NS IBILITIES. 

a. The Pirector A , 9 £Hss. 9 f. Information R ^p^rc^s . Management 
fOIRM) . Departmental Offices , is responsible for administering 
the Departmental interagency reports management program and 
shall: 


(1) designate an interagency reports coordinator to 
serve as liaison with Treasury bureaus and GSA for purposes of 
this directive; 

(2) issue procedures for submitting, reviewing, and 
approving or disapproving interagency reports; and 

(3) ensure that Treasury interagency reports are based 
on need, are cost effective, and comply with laws and 
regulations. 


6 5 G 0 


4529 


TD 24-03 Page 3 

05 - 15-90 


b. The Deputy Assista nt Secretar y for Administration and 
Heads of Bureaus shall: 

(1) develop new and revised interagency reporting 
requirements in accordance with this directive and 41 CFR Subpart 
201-45.602; 

(2) obtain GSA approval for each new, revised, or 
extended interagency reporting requirement; 

(3) review the GSA Inventory of Approved Interagency 
Reports to decide if a proposed interagency report can be met by 
an existing report in the inventory; 

(4) review existing interagency reports for possible 
improvements when submitting requests to extend clearances; 

(5) provide responding agencies the opportunity to 
comment on each proposed new or revised interagency reporting 
requirement; 

(6) obtain OIRM and GSA approval to collect test 
information from other Federal agencies to do a pilot test of the 
system if the estimated cost for a new or substantially revised 
report exceeds $500,000; 

(7) reply within 30 calendar days to written requests 
from other agencies for estimates of the cost of responding to 
existing or proposed interagency reports; 

(8) respond to approved interagency reports being 
requested from other agencies as specified in instructions; and 

(9) refrain from responding to interagency reporting 
requirements not approved by GSA and inform OIRM and of the 
requirements. 

7. PROCEDURES . 

a. Bureaus establishing or revising interagency reporting 
requirements shall: 

(1) discuss with OIRM all new or revised requirements at 
the earliest practicable time before the planned implementation 
date ; 
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(2) coordinate with responding agencies to determine a 
basis for estimating reporting costs and validating the method of 
data collection; 

(3) develop plans for pilot testing prior to full 
implementation whenever a reporting requirement calls for the 
development of a major information system (a copy of the plan 
should be submitted with the clearance request) ; and 

(4) prepare and submit to OIRM a Standard Form (SF) 360, 
"Request for Clearance of an Interagency Reporting Requirement" 
as prescribed in 41 CFR 201-45.604, sixty days prior to the 
proposed effective date which will be forwarded to GSA. 

b. Extensions . GSA will provide notification 90 days in 
advance of the expiration date of a reporting requirement. 

Bureaus planning to extend an interagency reporting requirement 
are required to submit a completed SF 360, "Request for Clearance 
of an Interagency Reporting Requirement, " a supporting 
justification, and new cost estimates to OIRM at least 60 days 
before the expiration date. 

c. Justifications . A justification statement, signed by the 
official who requested by reporting requirement, shall be 
attached to the SF 360 and shall contain the information required 
by 41 CFR 201-45.606. 

d. Waivers . Bureaus seeking a waiver from the requirements 
to justify and prepare a cost-estimate of a report under 41 CFR 
201-45.606 and 201-45.607 shall send a written explanation of the 
need for the report and the waiver to OIRM for forwarding to GSA, 
pursuant to 41 CFR 201-45.609-2. 

e . Interaaencv/Public Reporting Requirements. Interagency 
reporting requirements that collect information from the public 
or from State or local governments as well as from Federal 
agencies require approval by OMB under 5 CFR Part 1320. Bureaus 
shall submit these interagency reporting requirements to OMB and 
GSA (through OIRM) at the same time for clearance. 

8. SUPPLY OF FORMS . SF 360," Request for Clearance of an 
Interagency Reporting Requirement," may be obtained from OIRM. 

9. CANCELLATION . Treasury Directive 24-03, "Interagency Reports 
Management Program," dated June 24, 1977, is superseded. 
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10. AUTHORITIES . 

a. 44 U.S.C. 3504(e) . 

b. 5 CFR Part 1320.17, "Interagency Reporting." 

c. 41 CFR Subpart 201-45.6, "Interagency Reports Management 
Program. " 

11. OFFICE OF PRIMARY INTEREST . Office of Information Resources 
Management, Office of the Deputy Assistant Secretary for 
Information Systems, Office of the Assistant Secretary 
(Management) . 

j L^nda M. Combs 

si stint Secretary (Management) 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE : May 15, 1990 


NU M B ER : 24-03 


SUBJECT : Interagency Reports Management Program 


1. PURPOSE . This directive provides policy and procedures to 
follow for the approval of interagency reports in accordance 
with Federal Information Resources Management Regulation (FIRMR) . 

2. POLICY . It is the policy of the Department of the Treasury 
to: 


a. develop new and revised interagency reporting require- 
ments in accordance with Federal regulations in 41 CFR 201-45.6? 

b. obtain General Services Administration (GSA) approval for 
each new, revised, or extended interagency report? and 

c. review existing interagency reports originating within 
Treasury for possible improvements when submitting a request to 
extend clearances . 

3. PROGRAM OBJECTIVES . The objectives of this program are to 
ensure that interagency reports are based on need, are cost- 
effective, and comply with laws and regulations? e.g.. Freedom of 
Information Act (5 U.S.C. 552)? the Privacy Act of 1974 (5 U.S.C. 
552a) ? and Federal Information Processing Standards (40 U.S.C. 
759(f) implemented by GSA (Part 201-8). 

4. DEFINITIONS . 

a. Agency . Any executive department, military department. 
Government corporation. Government-controlled corporation, or 
other establishment in the executive branch of the Government, 
including the Executive Office of the President, and any 
independent regulatory agency. 

b. Report . Data or information which is transmitted or used 
in determining policy? planning, controlling, and evaluating 
operations and performance? making administrative decisions or 
preparing other reports. The data or information may be in 
narrative, statistical, graphic, or other form and may be on 
paper, magnetic tape, or other media. 

c. interagency Report . A reporting requirement imposed by 
an agency on one or more other agencies. Operating documents are 
excluded . 


TO F 80*01.1 (3-86) 
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d. Operating Document . A completed form or other document 
used to facilitate, accomplish, or provide a description or 
record of a transaction, function, or event. The information in 
an operating document may provide data (or input) for a report, 
but that is not its primary purpose. Examples are application 
forms, purchase orders, bills of lading, personnel actions, 
inspection or audit reports, and reports that involve direct 
command and control of military forces or cryptological 
activities related to national security. 

5. EXEMPTION S . 

a. The following interagency reporting requirements are 

exempted from Subpart 201-45.6: (1) Legislative branch reports, 

(2) Office of Management and Budget (OMB) and other Executive 
Office of the President reports, and (3) Judicial branch reports 
required by court order or decree. However, interagency reports 
required to respond to exempted requirements listed above are 
subject to clearance under GSA regulations. 

b. Interagency reporting requirements for security 
classified information are also exempt. However, interagency 
reporting requirements for non-security classified information 
are not exempt, even if such information is later given a 
security classification by the requesting agency. 

6. E S S E QES IB I MIIES . 

a. The Director. Office of Information Resources Management 
(OIKM), Departmental Offices , is responsible for administering 
the Departmental interagency reports management program and 
shall: 


(1) designate an interagency reports coordinator to 
serve as liaison with Treasury bureaus and GSA for purposes of 
this directive; 

(2) issue procedures for submitting, reviewing, and 
approving or disapproving interagency reports? and 

(3) ensure that Treasury interagency reports are based 
on need, are cost effective, and comply with laws and 
regulations . 
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b. ihe peputy Assistant secretary f<?r Administration .. and 

Heads of Bureaus shall: 

(1) develop new and revised interagency reporting 
requirements in accordance with this directive and 41 CFR Subpart 
201-45.602; 

(2) obtain GSA approval for each new, revised, or 
extended interagency reporting requirement; 

(3) review the GSA Inventory of Approved Interagency 
Reports to decide if a proposed interagency report can be met by 
an ‘'existing report in the inventory; 

(4) review existing interagency reports for possible 
improvements when submitting requests to extend clearances; 

(5) provide responding agencies the opportunity to 
comment on each proposed new or revised interagency reporting 
requirement; 

(6) obtain OIRM and GSA approval to collect test 
information from other Federal agencies to do a pilot test of the 
system if the estimated cost for a new or substantially revised 
report exceeds $500,000; 

(7) reply within 30 calendar days to written requests 
from other agencies for estimates of the cost of responding to 
existing or proposed interagency reports; 

(8) respond to approved interagency reports being 
requested from other agencies as specified in instructions; and 

(9) refrain from responding to interagency reporting 
requirements not approved by GSA and inform OIRM and of the 
requirements . 

7. p RQCEDyRg S. 

a. Bureaus establishing or revising interagency reporting 
requirements shall: 

(1) discuss with OIRM all new or revised requirements at 
the earliest practicable time before the planned implementation 
date ; 
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(2) coordinate with responding agencies to determine a 
basis for estimating reporting costs and validating the method of 
data collection; 

(3) develop plans for pilot testing prior to full 
implementation whenever a reporting requirement calls for the 
development of a major information system (a copy of the plan 
should be submitted with the clearance request) ; and 

(4) prepare and submit to OIRM a Standard Form (SF) 360, 
"Request for Clearance of an Interagency Reporting Requirement" 
as prescribed in 41 CFR 201-45.604, sixty days prior to the 
proposed effective date which will be forwarded to GSA. 

b. Extensions . GSA will provide notification 90 days in 
advance of the expiration date of a reporting requirement. 

Bureaus planning to extend an interagency reporting requirement 
are required to submit a completed SF 360, "Request for Clearance 
of an Interagency Reporting Requirement," a supporting 
justification, and new cost estimates to OIRM at least 60 days 
before the expiration date. 

c. Justifications . A justification statement, signed by the 
official who requested by reporting requirement, shall be 
attached to the SF 360 and shall contain the information required 
by 41 CFR 201-45.606. 

d. Waivers . Bureaus seeking a waiver from the requirements 
to justify and prepare a cost-estimate of a report under 41 CFR 
201-45.606 and 201-45.607 shall send a written explanation of the 
need for the report and the waiver to OIRM for forwarding to GSA, 
pursuant to 41 CFR 201-45.609-2. 

e. latgragengy/Pufrlig Reporting Requirements.?- interagency 
reporting requirements that collect information from the public 
or from State or local governments as well as from Federal 
agencies require approval by 0MB under 5 CFR Part 1320. Bureaus 
shall submit these interagency reporting requirements to OMB and 
GSA (through OIRM) at the same time for clearance. 

8. SUPPLY OF FORMS . SF 360," Request for Clearance of an 
Interagency Reporting Requirement," may be obtained from OIRM. 

9. cancellation - Treasury Directive 24-03, "Interagency Reports 
Management Program," dated June 24, 1977, is superseded. 
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10. minorities. 

a. 44 U.S.C. i504(e) . 

b. 5 CFR Part 1320.17, "Interagency Reporting.” 

c. 41 CFR Subpart 201-45.6, "Interagency Reports Management 
Program. ” 

11. OFFICE OF PRIMARY INTEREST . Office of Information Resources 
Management, Office of the Deputy Assistant Secretary for 
Information Systems, Office of the Assistant Secretary 
(Management) . 

/'TV^. ( 2 ^ 

f L^nda M. Combs 

\ fesis^ant Secretary (Management) 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE : January 19, 1993 


NUMBER : 27-01 


SUBJECT : Organization and Functions - Office of the Assistant 

Secretary (Management) /Chief Financial Officer 


1* PURPOSE . This directive describes the organization of the 
Office of the Assistant Secretary (Management) /Chief Financial 
Officer (CFO) . 

2. THE A gglSTA M T. SEC R ETARY. (M ANAGEMENT) /CFQ » The following are 
the functions of the Assistant Secretary (Management) /CFO. 

a. Serves as the CFO of the Department of the Treasury, 
with authorities and functions pursuant to the Chief Financial 
Officers Act of 1990, Public Law 101-576 ("the Act"), and, as 
CFO, is responsible for carrying out the following functions for 
the Department and all bureaus (described as Departmentwide in 
this directive) : 

(1) overseeing Departmentwide financial management, 
accounting policy, internal controls, cash management, credit 
management, debt management, coordination of responses to 
General Accounting Office (GAO) activities relating to financial 
management, and corrective actions related to audit recommenda- 
tions; 


(2) specifying the format, content and frequency of 
financial reports and statements, including overseeing the 
development of performance measurement indicators prepared by 
bureau program and financial components; 

(3) reviewing and approving the development, implemen- 
tation, and maintenance of an integrated agency, as well as 
bureau financial management system(s), as defined by Office of 
Management and Budget (0MB) Circular No. A-127, paragraph 4.d., 
dated December 19, 1984, in compliance with generally accepted 
accounting principles, standards, and requirements for all 
Departmentwide administrative and program areas; 

(4) reviewing and approving financial statements and 
reports prepared at the bureau or Departmental level prior to 
submission to external parties after approval by the Secretary; 

(5) preparing and transmitting to the Secretary and 
OMB an annual report which includes items specified in 31 U.S.C. 
902(a)(6) and cited below: 
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(a) a description and analysis of the status of 
financial management. Departmentwide; 

(b) the annual financial statements prepared and 
audited reports pursuant to the Act; 

(c) a summary of the Federal Managers' Financial 
Integrity Act (FMFIA) Report; and 

(d) any other information that warrants communi- 
cation to the President and Congress concerning Departmentwide 
financial management; 

(6) developing and managing the Department of the 
Treasury budget for the Secretary and Deputy Secretary, monitor- 
ing financial execution of the budget, and ensuring the issuance 
of timely performance reports to management officials; 

(7) directing the biennial review of fees, royalties, 
rents and other charges imposed by the Department or a bureau, 
and making recommendations for changes; 

(8) reviewing, in accordance with the procedures estab- 
lished in Treasury Directive (TD) 28-02, "Legislative Proce- 
dures," all legislative items related to or concerning financial 
management matters subject to review and coordination pursuant 
to TD 28-02, to provide advice and comments on financial manage- 
ment issues, including costs and benefits; 

(9) providing direction and policy guidance to program 
managers on financial management matters; 

(10) developing Departmentwide policies and providing 
oversight related to qualifications, recruitment, training, 
selection and retention of financial management personnel; and 

(11) assuming any other function conferred upon the CFO 
by statute, Governmentwide regulation, or Treasury Orders or 
Directives. 

b. Serves as the principal policy adviser to the Secretary 
and Deputy Secretary on matters involving the internal manage- 
ment of the Department and its bureaus. The Assistant Secretary 
oversees the Department's management programs, which include: 
personnel and training; affirmative action and equal employment 
opportunity; security; property management, procurement and con- 
tracting; planning and management analysis; and program reviews 
of legislative proposals in accordance with TD 28-02, to provide 
advice to the Secretary on cost and benefit estimates. 
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c. Oversees bureau proposals related to the development of 
budgetary resources for information systems. 

d. Provides comprehensive administrative services to 
Departmental Offices and other components of the Department, as 
appropriate. 

3. ORGANIZATION STRUCTURE . The Assistant Secretary (Manage- 
ment) /CFO is assisted in carrying out Departmentwide functions 
by three Deputy Assistant Secretaries: (a) Departmental Finance 
and Management; (b) Information Systems; and (c) Administration. 
In addition, assistance is provided in performing these func- 
tions by the Director, Office of Security; the Director, Office 
of Asset Forfeiture Financial Management; and the Deputy CFO. 

An organization chart is attached. 

4. THE DEPUTY ASSISTANT SECRETARY (DEPARTMENTAL FINANCE AND 
MANAGEMENT ) has Departmentwide responsibility for personnel 
policies; the Treasury Executive Institute; equal opportunity 
programs; Treasury integrated management information systems, 
including automated payroll /personnel systems; procurement 
program management; management support systems; budget formula- 
tion; planning policy and management analysis; program evalua- 
tion; and productivity and management improvement. The Deputy 
Assistant Secretary supports the Assistant Secretary (Manage- 
ment) /CFO on legislative matters, and supervises the Financial 
Services Directorate, the Human Resources Directorate, and the 
Management Programs Directorate, with the exception of CFO- 
related responsibilities. 

a. Financial Services Directorate . The Director serves as 
the Deputy CFO and reports directly to the Assistant Secretary 
(Management) /CFO on financial management matters. The Director- 
ate is composed of the Office of Budget, the Office of Account- 
ing and Internal Control, the Office of Financial Systems and 
Reports, and the Office of Planning and Management Analysis. 

(1) The Office of Budget analyzes bureau resource 
requests and completes financial analyses related to resource 
allocations; monitors financial execution of the budget and 
administers Departmentwide budget controls; and represents the 
Department on budget matters in contacts with OMB, congressional 
committees and other Government agencies. 

(2) The Office of Accounting and Internal Control 
develops, implements and evaluates Departmentwide accounting 
policy; oversees Departmentwide compliance with the FMFIA and 
Prompt Payment Act and the application of internal controls by 
bureau staffs; reviews and evaluates Departmentwide adminis- 
trative and program accounting systems; coordinates cash and 
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credit management /debt collection programs for Treasury bureaus; 
monitors the resolution and implementation of audit findings and 
recommendations; and provides centralized coordination and 
monitoring of all Treasury related GAO audit activities. 

(3) Xhg...Qflice. o£. r inanci ai , .gystssns, a n d_Rep.<?£tg recom- 
mends Departmentwide financial management and revenue systems 
policies and standards; reviews Departmentwide financial reports 
and financial statements; provides technical advice to bureaus 
on financial and revenue systems design and implementation; 
reviews and provides advice related to financial system propo- 
sals made by bureaus under TD 32-02, ” Approval of Financial 
Management/ Accounting Systems;” ensures that the Inventory, 
Tracking and Closure System is operational and supports needs of 
Departmental Offices and policy officials; and codifies the 
process for financial systems review and documentation at the 
Department level. 

(4) X he ..pX£ic,e of pl a n ning anq M anagement A na ly si s 
supports Departmental management through the application of 
planning and management analysis techniques and maintains the 
Departmental planning process; develops management and produc- 
tivity improvement plans and oversees the development of perfor- 
mance indicators used in financial statements; conducts studies 
of issues with long-term or strategic impact on Treasury opera- 
tions and conducts analyses to improve Departmentwide operations 
and the allocation of resources by the Departmentwide budget 
process; and supports the Assistant Secretary (Management) /CFO 
on matters relating to legislation, as provided in paragraphs 
2.a.(8). and 2.b., and the President's Council on Management 
Improvement . 

b. Human Resources Directorate . The Directorate is com- 
posed of the Office of Personnel Policy, the Treasury Executive 
Institute, the Office of the Treasury Integrated Management 
Information Systems, and the Office of Equal Opportunity 
Program. 


(1) The Office of Personnel Policy provides leadership 
in developing Departmentwide personnel policies and procedures; 
develops, recommends and implements functional personnel pro- 
grams such as: employment and staffing, including the Senior 
Executive Service (SES) and the disabled; classification and 
compensation; employee development, appraisal, recognition and 
benefits; employee and labor relations; drug-free workplace, 
including drug testing; occupational safety and health; and 
controls and evaluates personnel management activities, Depart- 
mentwide. 
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(2) Ifae... J r . e^su r.y. ... Ex ec u t ive Institut e provides develop- 
mental services to SES executives and candidates to support 
achievement of their organizational and individual goals; 
presents programs, seminars and workshops with broad applica- 
bility to executive level personnel; sponsors and carries out, 
at the request of the Treasury Career Advisory Panel, several 
special activities each year, such as an Awards Ceremony to 
recognize the Department's Presidential Rank Award recipients. 

(3) The Office of Treasury Integrated _Management__lnf or- 
mation Systems (TIMIS) converts all Treasury bureaus from exist- 
ing payroll /personnel systems to the U.S. Department of Agricul- 
ture system while simultaneously managing, operating and main- 
taining the system for converted bureaus; develops, conducts and 
maintains a full curriculum of technical training for Treasury 
bureau payroll/personnel staff; provides continuing user sup- 
port, including user assistance in problem resolution and 
Departmentwide reporting; and ensures that the system meets the 
technical requirements of the Treasury community through the 
identification and development of system requirements and the 
negotiation of system modifications. 

(4) The Office of Equal Opportunity Program provides 
for the consideration and disposition of complaints involving 
issues of discrimination on grounds of race, color, religion, 
sex, national origin, age and handicap; oversees, evaluates, and 
sets standards for the operation of the Regional Complaints 
Centers through which all Treasury bureaus process their com- 
plaints of discrimination; directs and administers Department- 
wide affirmative employment and special emphasis programs, such 
as the Hispanic Employment Program, the Federal Women's Program, 
and the Historically Black Colleges and Universities Program. 

c. Management Programs Directorate . The Directorate is 
composed of the Office of Procurement, the Office of Management 
Support Systems, and the Office of Automated Payroll /Personnel 
Systems . 


(1) The Office pf PrQgurepent provides policy and 
technical guidance for the Departmentwide procurement and con- 
tracting programs and reviews and evaluates bureau procurement 
operations; oversees the activities of the Assistant Director 
(Small and Disadvantaged Business Utilization) , in support of 
the Assistant Secretary (Management) /CFO, (who is the statutory 
director of the Office of Small and Disadvantaged Business 
Utilization under Public Law 95-507) ; oversees the activities of 
the Departmental Advocate for Competition appointed under Public 
Law 98-369; and administers a Departmentwide career management 
program for all procurement personnel in accordance with 
requirements of Public Law 98-191. 
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(2) The Office of Management Support Systems provides 
policy and technical guidance for Departmentwide space manage- 
ment, real and personal property, fleet management, transporta- 
tion management, energy conservation, environmental quality and 
pollution abatement, historic preservation, metrication, and 
recycling programs; publishes Treasury Orders and Directives; 
provides policy direction and oversight of the Treasury travel 
management, advisory committee management, and audiovisual 
management programs; and reviews and evaluates bureau operations 
within these program areas. 

(3) The Office of Automated Pavroll/Personnel Systems 
has responsibility for complete administrative management and 
oversight of records, contracts, facility, personnel, and equip- 
ment closeout of the former Treasury Payroll Information System 
(TPIS) and Personnel Management Information Telecommunications 
System (PERMITS) payroll and personnel systems and staff. 

5. TPS PEPUTY . ASSIST AN T S ECRETA RY (INFORM A TION SY STEMS) serves 
as the Department's Senior Official for Information Resources 
Management and has Departmentwide responsibility for policy, 
oversight and improvement of information systems, including 
computer hardware and software, telecommunications (voice, data 
and radio) , office automation, and storage and imaging 
technologies. The Deputy Assistant Secretary supervises the 
Office of Information Resources Management and the Office of 
Telecommunications Management. 

a. The Office of Information Resources Management manages a 
broad range of information resources management functions speci- 
fied in the Brooks Act and the Paperwork Reduction Act, except 
for management issues related to telecommunications; coordinates 
and makes recommendations for information systems planning and 
budgeting; develops and coordinates policy and standards; 
approves and coordinates acquisitions and systems management; 
conducts information management reviews; administers provisions 
of the Computer Security Act; conducts inventories of bureau 
sensitive systems and reviews security plans; develops and 
reviews computer security awareness training guidelines; and 
reviews and approves public reporting requirements; and coordi- 
nates Treasury external directories, forms, reports, records, 
and mail management program activities. 

b. The Office of Telecommunications Management develops and 
manages the Departmentwide telecommunications program for local 
and wide area communications systems and services; develops 
policies for cost-effective utilization of telecommunications 
resources by Treasury bureaus; reviews and coordinates the 
acquisition of communications systems and services throughout 
the Department; establishes and oversees program offices for 
voice, data, video, and radio communications to meet Department- 
wide requirements. 
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6. THE DEPUTY ASSISTANT SECRETARY (ADMINISTRATION ) has 
responsibility for the Departmental Offices' administrative and 
management operating programs which include: administrative 
services; automated systems; facilities; budget formulation and 
execution; accounting and internal controls; personnel, payroll, 
and equal employment opportunity; printing and graphics; and 
procurement. The Deputy Assistant Secretary (Administration) is 
responsible for managing the Department's disclosure services 
program. Working Capital Fund, printing program and reimbursable 
agreement operations which cross bureau lines. The Deputy 
Assistant Secretary (Administration) also serves as the Depart- 
mental Offices' liaison for activities required to comply with 
the CFO Act. Unless another Treasury Order, Directive, or 
delegation specifically states otherwise with respect to a 
function, the Deputy Assistant Secretary (Administration) is the 
head of the Departmental Offices for all administrative and 
management functions. The Deputy Assistant Secretary supervises 
the Administrative Operations, Automated Systems, Facilities 
Management, Financial Management, Personnel Resources, Printing 
and Graphics, and Procurement Services Divisions. 

a. The Administrative Operation? Piylei<?n provides a range 
of administrative support services to the Departmental Offices 
to include library, mail, messenger and motor pool, telephone 
and switchboard, travel and special events support, personal 
property and representation funds accounting and building 
security, safety and parking. The Division manages the Depart- 
ment's disclosure services program. 

b. The Automated Systems Division provides office automa- 
tion, data processing, user support, applications development 
and telecommunications services to the Departmental Offices and 
users outside the Departmental Offices, as appropriate. 

c. The Fa cilit i es Management Division directs and 
coordinates the management of the Main Treasury Building, 
Treasury Annex, and related grounds, including space management, 
construction, maintenance, and custodial care. 

d. The Financial Management Division formulates, presents, 
executes and manages the Departmental Offices' budget; maintains 
a comprehensive integrated financial management and accounting 
system in support of the financial resources under the juris- 
diction of the Departmental Offices; develops and directs the 
internal controls activities of the Departmental Offices; and 
supports the Deputy Assistant Secretary (Administration) in 
providing information to comply with the CFO Act. In addition, 
the Division provides financial management for the Department's 
Working Capital Fund and reimbursable programs which cross 
bureau lines. 
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e. The Perso nnel Resources Division formulates and adminis- 
ters the operating personnel management and training programs 
for the Departmental Offices, including the Equal Employment 
Opportunity Discrimination Complaint Program and the Multi-Year 
Affirmative Action Plan Program, and provides payroll liaison 
services for Departmental Office employees. 

f. The Printing and Graphics Division provides Depart- 
mentwide printing, graphics and printing procurement services; 
develops the Department's publications policy; and represents 
the Department before and on inter- and intragovernmental print- 
ing committees and boards. 

g. The Procurement Services Division provides operational 
procurement support for the Departmental Offices and manages 
certain Departmentwide procurements. 

7. THE OFFICE OF SECURITY develops and administers Department- 
wide policies and programs for personnel security and physical 
security, including industrial security and information securi- 
ty, emergency preparedness, Departmental Offices personnel 
security, and systems security programs. The latter program 
encompasses computer security programs, telecommunications 
security, operations security (threat /vulnerability assess- 
ments) , emissions security (TEMPEST) , and electronic authentica- 
tion; and contacts and performs liaison with other Government 
agencies to fulfill program responsibilities. 


8. THE ,. OFFI C E Q . F . ASSET FORFEIT U R E .EIEA KC I hL. . m V K GmW! provides 
financial management and budgetary oversight related to the 
Department of the Treasury Asset Forfeiture Fund. The office 
provides the Treasury law enforcement bureaus, the Assistant 
Secretary (Enforcement) , and the Assistant Secretary (Manage- 
ment) with appropriate financial direction, advice, and techni- 
cal assistance related to the administration of the fund. The 
office is responsible for accounting for assets of the Fund, 
recording and reporting financial transactions, financial 
management controls, and financial execution of the budget with 
respect to the Fund. 


9. CANCELLATION . TD 27-01, "Organization and Functions - 
Office of the Assistant Secretary (Management) /Chief Financial 
Officer,” dated July 9, 1992, is superseded. 


10. OF FICE , ,_<PE PR I ft 


Secretary (Management)/ 



David M/’ Numn 
Assistant ^cretar 
Chief Financial 


Office of the Assistant 


(Management) / 
er 


Attachment 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE : January 19, 1993 


NUMBER : 27-03 


SUBJECT : Organization and Functions of the Office of 

the Assistant Secretary (Enforcement) 


3, PURPOSE . This directive describes the organization and 
functions of the Office of the Assistant Secretary (Enforce- 
ment) . 

2. THE ASSISTANT SECRETARY (ENFORCEMENT) reports to the Secre- 
tary through the Deputy Secretary and is responsible for the 
following functions. 

a. Coordinates all Treasury law enforcement matters, 
including the formulation of policies for all Treasury enforce- 
ment activities. 

b. Ensures cooperation and proper levels of Treasury 
participation in law enforcement matters with other Federal 
departments and agencies. 

c. Provides Departmental oversight and supervision of the 
U.S. Customs Service (USCS) , U.S. Secret Service (USSS) , Bureau 
of Alcohol, Tobacco and Firearms (BATF) , the Federal Law En- 
forcement Training Center (FLETC) , and the Financial Crimes 
Enforcement Network (FinCEN) . 

d. Negotiates international agreements on behalf of the 
Secretary to engage in joint law enforcement operations and for 
the exchange of financial information and records useful to law 
enforcement. 

3. ORGANIZATION STRUCTURE . The Assistant Secretary supervises 
the Deputy Assistant Secretary (Law Enforcement) , the Deputy 
Assistant Secretary (Regulatory, Tariff and Trade Enforcement) 
and the Director of the Financial Crimes Enforcement Network. 

4. THE JDEEUT.Y.. ASSIS T ANT -SECRETARY ( LA N E N FO RCEME NT ) acts, as 
assigned, for the Assistant Secretary in the Assistant Secre- 
tary's absence and is responsible for the following functions. 

a. Represents the Assistant Secretary (Enforcement) on 
major law enforcement matters that require top level attention 
in the Department of the Treasury, including currency viola- 
tions, smuggling, forgery, counterfeiting, international and 
domestic money laundering, and other violations of laws over 
which the Department of the Treasury bureaus have jurisdiction. 
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b. Provides leadership for Treasury's participation in 
national lav enforcement programs and efforts, relating to the 
suppression of narcotics and dangerous drug smuggling and other 
interdepartmental law enforcement programs that may arise. 

c. Coordinates and develops Treasury's lav enforcement 
policy. 

d. Supervises the Office of Financial Enforcement, the 
Office of Lav Enforcement and the Executive Office for Asset 
Forfeiture, and provides staff assistance and advice on day-to- 
day matters and policy issues relating to FinCEN. 

(1) The Offic e of Fina ncial Enforcement is responsible 
for^^tte-fol lowing functions. 

(a) Assists in implementing the Bank Secrecy Act 
(Public Lav 91-508), promulgating, interpreting, administering, 
and enforcing related Treasury regulations, 31 CFR Part 103, and 
internal guidelines, and combatting domestic and international 
financial criminal activity, including money laundering. 

(b) Coordinates and monitors analysis and dissem- 
ination of Bank Secrecy Act data and compliance activities and 
other functions of agencies delegated responsibilities by the 
Secretary under the Bank Secrecy Act, including the Board of 
Governors of the Federal Reserve System, the Comptroller of the 
Currency, the Office of Thrift Supervision, the National Credit 
Union Administration, the Securities and Exchange Commission, 
the Federal Deposit Insurance Corporation, the U.S. Postal 
Service , USCS , FinCEN, and the Internal Revenue Service (IRS). 

(c) Evaluates and recommends to the Deputy Assis- 
tant Secretary (Lav Enforcement) requests for dissemination of 
Bank Secrecy Act report information, and recommends dissemina- 
tion guidelines and policies for USCS, IRS and FinCEN. 

(d) Serves as principal staff for the Assistant 
Secretary (Enforcement) on matters relating to those State and 
Federal agencies that have compliance responsibilities for the 
Bank Secrecy Act, other Federal, State, local and foreign 
governmental agencies, the financial community, and the public 
on related matters, and communicates such policy to the Congress 
through the Office of the Assistant Secretary (Legislative 
Affairs) . 


(e) Coordinates initiatives regarding domestic and 
international cooperation on money laundering and currency 
reporting and serves as principal staff for the Assistant Secre- 
tary (Enforcement) on matters relating to other Federal, State, 
and local and foreign governmental agencies on these issues. 
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(f ) Reviews or initiates recommendations relating 
to assessment or mitigation of civil penalties under the Bank 
Secrecy Act or seizures in excess of $500,000 based on viola- 
tions of the Bank Secrecy Act. 

(g) Advises and makes recommendations on matters 
relating to domestic and international money laundering, and on 
issues affecting the enforcement of the Bank Secrecy Act. 
Evaluates FinCEN recommendations on these matters as well as 
possible uses of special currency reporting requirements under 
31 U.S.C. 5326. 

(2) The Office of Law Enforcement is responsible for 
the following functions. 

(a) Serves as the principal policy office for the 
Assistant Secretary (Enforcement) on all matters concerning 
general law enforcement policy for the Treasury enforcement 
bureaus . 


(b) Coordinates and monitors a wide variety of 
special emphasis and high priority law enforcement issues that 
relate to the activities of the BATF, USCS, FLETC, USSS, and 
IRS. 


(c) Ensures Department of the Treasury coordina- 
tion with the Office of National Drug Control Policy, Department 
of Justice, Department of Defense, Department of State, Depart- 
ment of Transportation, and the Federal Intelligence Community 
on matters pertaining to drug law enforcement policy, and 
communicates such policy to the Congress through the Office of 
the Assistant Secretary (Legislative Affairs) . 

(d) Serves as the principal liaison for the Office 
of the Assistant Secretary (Enforcement) with State, local, and 
other federal law enforcement agencies concerning law enforce- 
ment policy matters. 

(e) Coordinates, develops and monitors the imple- 
mentation of law enforcement policy directives pertaining to the 
enforcement activities of Treasury law enforcement * bureaus. 

(3) The Executive Office for Asset Forfeiture is 
responsible for the following functions. 

(a) Establishing a Treasury Forfeiture Fund 
Program (•'Program”) , by: (1) developing and implementing an 
overall plan with respect to seizure and forfeiture policy as 
established by the Assistant Secretary (Enforcement) and the 
Deputy Assistant Secretary (Law Enforcement) for the Treasury 
Department and its law enforcement organizations; (2) issuing 
guidelines and procedures to be followed by the Treasury Depart- 


6570 



4548 


Page 4 


TD 27-03 
01-19-93 


ment and its law enforcement organizations* ±n‘the-iiiipIeinentat±on ~ 
of the Program's seizure and forfeiture policy; (3) entering 
into agreements and undertaking program initiatives to implement 
seizure and forfeiture policy; and (4) coordinating seizure and 
forfeiture programs with the Department of Justice. 

(b) Making all determinations regarding distribu- 
tions from the Fund, including: (1) the amounts to be distri- 
buted and the purposes for which distributed amounts may be used 
by any Treasury law enforcement organization, the Coast Guard, 
the Departmental Offices, the Department of Justice, State and 
local organizations, and any other entity; and (2) authorizing 
obligations and expenditures within the budgetary resources 
available to the Fund. 

(c) Implementing all policy decisions established 
by the Assistant Secretary (Enforcement) and Deputy Assistant 
Secretary (Law Enforcement) in connection with the detention, 
inventory, security, maintenance, advertisement, disposal or 
other management-related tasks relating to assets seized or 
forfeited, including: (1) developing and implementing automated 
systems to track assets from seizure to disposition; (2) operat- 
ing and managing programs designed to handle seized and forfeit- 
ed assets for disposition, including, but not limited to, the 
transportation, custody, and sale or disposition of such assets; 
and (3) entering into and administering any contract entered 
into by the Executive Office for Asset Forfeiture or its agent 
for the management of seized and forfeited assets. 

(d) Planning and developing budgets, including the 
identification and projection of those expenses to be paid from 
the Fund. 


(e) Maintaining a system of internal controls for 

the Fund. 

(f) Formulating, developing and implementing 
programs for the internal controls concerning the assets, 
proceeds and accounts of the Program and the Fund, including, 
without limitation, determining and reviewing the obligations 
incurred and the expenditures made from the Fund, evaluating the 
performance of the Program and the Fund, overseeing inventories 
and audits, accounting for assets of the Fund and developing 
systems for the management of such assets, preparing management 
reports, tracking reconciliation of sales and receipts, and 
monitoring financial management reports. 

(g) Monitoring funds distributed to the Treasury 
law enforcement agencies and others to ensure that funds are 
being used for their intended purpose. 
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- ■- ~ (h) w ‘Providing information ‘-requested- by the Assis- 

tant Secretary (Management) /Chief Financial Officer (CFO) with 
respect to: (1) estimates for appropriations or other budget 
authority, requests for apportionments, and any other submis- 
sions on budgetary matters to the office of Management and 
Budget (OMB) or Congress; and (2) preparing and submitting to 
the Assistant Secretary (Management) /CFO for concurrence, an 
annual financial managemeiit plan for the Fund. 

(ij -Submitting to the Assistant Secretary (Manage- 
ment) /CFO for concurrence the procedures developed for operation 
of the Fund that constitute controls of funds or directly affect 
financial management; provided, however, that the decision with 
respect to the amounts and the purposes for which such amounts 
are to be disbursed from the Fund remain within the sole discre- 
tion of the Executive Office for Asset Forfeiture. 

5. THE.., DEPUTY ASSISIAMI. -SECRETARY. (RE SU IATQ R Yx .TARIFF A W? TRADE 
ENFORCEMENT ) acts, as assigned, for the Assistant Secretary in 
the Assistant Secretary's absence and is responsible for the 
following functions. 

a. Provides policy guidance and review in establishing 
regulatory policies with respect to the USCS and BATF. 

b. Serves as principal support to the Assistant Secretary 
(Enforcement) in all tariff and trade enforcement matters, 
including proposed legislation, regulatory changes or other 
policy proposals on tariff and trade matters. 

c. Advises the Assistant Secretary (Enforcement) on matters 
involving the Departmental level oversight and supervision of 
the USCS, USSS, BATF, and FLETC. 

d. Supervises the following organizations: Office of Trade 

and Tariff Affairs, Office of Foreign Assets Control and Office 
of Operations. 

(l) The T r ade end Tar i ff Affai rs is responsi- 

ble for the following functions. 

(a) Reviews and recommends actions on non-criminal 
cases and regulatory proposals from the USCS and BATF. 

(b) Develops customs and tariff policy in areas 
including but not limited to Customs classification and valua- 
tion, quota programs, and imposition of penalties. 
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(c) Advises and assists in developing regulatory 
policy with respect to alcoholic beverages and the industries 
that produce those products. 

( 2 ) The ..foreign Aggg*g-C9ntg9l..(rAC) is 

responsible for implementing and administering the Department's 
responsibilities under United States economic sanctions programs 
with respect to foreign nations. These sanctions programs arise 
primarily under the Trading with the Enemy Act and the Interna- 
tional Emergency Economic Powers Act. Specifically, the office 
is responsible for the following functions. 

(a) Prepares executive orders and other documents 
concerning the imposition and administration of economic sanc- 
tions for the signature of the President. 

(b) Conducts negotiations with foreign governments 
regarding the administration and enforcement of U.S. sanctions. 

(c) Issues regulations, subject to the approval of 
the Assistant Secretary and often in consultation with other 
Federal agencies, which reflect commercial and financial trans- 
actions of persons subject to U.S. jurisdiction with respect to 
tangible or intangible property in which foreign governments or 
their nationals have an interest. 

(d) Monitors the holding of assets blocked under 
economic sanctions programs. 

(e) Conducts appropriate licensing required to 
implement policy concerning transactions with respect to blocked 
assets and transactions otherwise prohibited by economic sanc- 
tions regulations. 

(f) Coordinates civil and criminal enforcement 
matters, monitors key investigations and as necessary conducts 
investigations of FAC violations. 

(3) The Qffjge Pf Operations is responsible for the 
following functions. 

(a) Serves as principal support in providing 
departmental oversight and supervision of the enforcement 
bureaus and provides advice on a broad range of operational 
matters • 


(b) Operates a management information system which 
monitors key operations and activities in the enforcement 
bureaus, identifies problem areas, and tracks corrective ac- 
tions.. 
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(c) Provides assistance and support to the en- 
forcement bureaus and to the program offices of the Assistant 
Secretary (Enforcement) to ensure achievement of the 
goals /objectives of the Assistant Secretary (Enforcement) . 

6. THE DIRECTOR. FINANCIAL CRIMES ENFORCEMENT NETWORK (FinCEN) 
reports directly to the Assistant Secretary (Enforcement) and 
operates under guidelines and policies established by the 
Assistant Secretary (Enforcement) . Staff assistance and advice 
on day-to-day matters and policy issues shall be provided to 
FinCEN by the Deputy Assistant Secretary (Lav Enforcement) and 
staff. Close coordination between the FinCEN staff and the 
Deputy Assistant Secretary (Lav Enforcement) and staff is 
required. The Director of FinCEN is responsible for the follow- 
ing functions. 

a. Directs a core staff composed of Departmental Offices 
employees and other personnel detailed to FinCEN, including 
experts from USCS, IRS, other Federal lav enforcement bureaus, 
financial institution regulatory agencies, and private industry 
to centralize and combine expertise on both the national and 
international financial systems and the detection and prevention 
of money laundering and other financial crimes. 

b. Advises and makes recommendations on matters relating to 
financial intelligence and other financial criminal activity to 
the Assistant Secretary (Enforcement) • 

c. Maintains a governmentwide data access service, with 
access, in accordance with applicable legal requirements, to: 

(1) information collected by Treasury, including report 
information filed under the Bank Secrecy Act and section 60501 
of the Internal Revenue Code; 

(2) information regarding national and international 
currency flows; 

(3) other records and data maintained by other Federal, 
State, local, and foreign agencies, including financial and 
other records developed in specific cases; and 

(4) other privately and publicly available information. 

d. Analyzes and disseminates the available data in accor- 
dance with applicable legal requirements, policies and guide- 
lines and policies established by the Assistant Secretary 
(Enforcement) to: 

(1) identify possible criminal targets to appropriate 
Federal, State, local, and foreign law enforcement agencies; 
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(2) support ongoing criminal financial investigations 
and prosecutions and related proceedings, including civil and 
criminal tax and forfeiture proceedings; 

(3) identify possible instances of noncompliance with 
the Bank Secrecy Act to Federal agencies with delegated respon- 
sibility for Bank Secrecy Act compliance; 

(4) evaluate and recommend possible uses of special 
currency reporting under 31 U.S.C. 5326; and 

(5) determine emerging trends and methods in money 
laundering and other financial crimes. 

e. Establishes a financial crimes communications center to 
furnish law enforcement authorities with intelligence informa- 
tion related to ongoing investigations and undercover opera- 
tions. 


f. Furnishes research, analytical, and informational 
services to financial institutions, financial institution 
regulators, and Federal, State, local, and foreign law enforce- 
ment authorities in accordance with policies and guidelines 
established by the Assistant Secretary (Enforcement) in the 
interest of detection, prevention, and prosecution of money 
laundering and other financial crimes. 

7. CANCELLATION . Treasury Directive 27-03, "Organization and 
Functions of the Office of the Assistant Secretary (Enforce- 
ment)," dated May 30, 1990, is superseded." 

8. AUTHORITY . Treasury Order 102-14, "Delegation of Authority 
With Respect to the Treasury Forfeiture Fund Act of 1992 , " dated 
January 19, 1993. 

9. OFFICE OF PRIMARY INTEREST . Office of the Assistant Secre- 
tary (Enforcement) . 



Assistant Secretary (Enforcement) 
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DATE ; 


DEPARTMENT OF THE TREASURY 

DIRECTIVE 

June 13, 1990 


NUMBER ; 27-06 


SUBJECT : Organization and Functions of the Office of the 

Assistant Secretary (Public Affairs and Public Liaison) 


1. PURPOSE . This directive describes the organization and 
functions of the Office of the Assistant Secretary (Public 
Affairs and Public Liaison) . 

2. TOP ASSIS T ANT SE CRETARY . X EHPLI. Q - AFF A IRS . M B. P UBLI C LIAIS ON) 
reports through the Deputy Secretary to the Secretary and is 
responsible for the following functions. 

a. Establishes general operating policies and guidelines, 
and provides leadership, direction and management strategy for 
administering public affairs, intergovernmental relations, and 
business and consumer affairs programs and activities in all 
Treasury bureaus. 

b. Formulates and executes media information policies and 
programs to increase the public's knowledge and understanding of 
Treasury ' s activities and services • 

c. Serves as the principal adviser to the Secretary, the 
Deputy Secretary, and senior officials throughout the Department 
of the Treasury on relations with news media, including develop- 
ment of strategies to enhance relations with the press, and 
accompanies the Secretary on official travel to serve as a 
principal media assistant. 

d. Provides business, consumer affairs, and intergovern- 
mental relations program and policy development for the 
Departmental Offices. 

e. Communicates the Secretary's policies and views orally 
and through press releases and other written materials; keeps 
the Secretary well informed of news media developments that bear 
on the Secretary's responsibilities. 

f. Serves as the principal adviser to the Secretary, the 
Deputy Secretary, and senior officials throughout the Department 
of the Treasury on matters affecting the understanding by 
businesses, trade, professional, and consumer groups of Treasury 
policies and programs. 
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g. Identifies and brings to the attention of the Secretary, 
Deputy Secretary and senior Treasury officials emerging issues of 
major significance not yet receiving policy consideration within 
the Department. 

h. Communicates with the financial, business and academic 
communities for the purpose of identifying and developing major 
issues for the attention and consideration of senior Treasury 
officials. 

i. Serves as the principal liaison with the Office of the 
Press Secretary to the President to coordinate Treasury and White 
House policy and public positions, to arrange news media 
briefings relating to Presidential activities, and to coordinate 
Administration policies with other Departments and agencies. 

j. Processes and answers mail from the general public 
addressed to the Secretary of the Treasury and to the President 
regarding Treasury issues. 

3. ORGANIZATION STRUCTURE . The Assistant Secretary supervises 

the Deputy Assistant Secretary (Public Affairs) and the Deputy 
Assistant Secretary (Public Liaison) . The Office of Public 
Affairs reports to the Deputy Assistant Secretary (Public 
Affairs) . The following offices report to the Deputy Assistant 
Secretary (Public Liaison) : Office of Operations, Office of 

Business Affairs, Office of Intergovernmental Affairs, and the 
Office of Consumer Affairs. 

4. THE DEPUTY ASSISTANT SECRETARY (PUBLIC AFFAIRS) is 
responsible for the following functions. 

a. Assists in the formulation of policy that governs the 
information and public affairs programs of all Treasury bureaus 
and coordinates policy goals with broad national policy through 
contacts with the White House staff. 

b. Exercises general review and control over major phases of 
bureau informational and public affairs programs to assure 
coordination and compatibility with the overall Department of the 
Treasury policy. 

c. Directs and supervises the public information efforts 
conducted by the Director, Office of Public Affairs. The office 
is responsible for: 

(1) formulating and executing media information policies 
and programs which will increase the public's knowledge and 
understanding of Treasury's position on particular issues, 
activities and services. 
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(2) communicating the Secretary's policies through press 
releases, news conferences, interviews and other written 
documents . 

(3) informing the Secretary and senior management of 
news and media developments that bear on the Secretary's 
responsibilities . 

(4) developing strategies to enhance relations with the 
press and accompanying the Secretary on official travel to serve 
as a personal media adviser. 

(5) serving as the principal liaison with the Office of 
the Press Secretary to the President for coordinating Treasury 
and White House policy and public positions. 

(6) arranging news media briefings and events relating 
to Presidential activities and coordinating Administration 
policies with other Departments and agencies. 

5. THE DEPUTY ASSISTANT SECRETARY (PUBLIC LIAISON ) is 
responsible for the following functions. 

a. Develops and implements business, consumer and 
intergovernmental affairs policies and programs which will 
increase the understanding of business, trade and professional 
organizations and consumer and intergovernmental groups. 

b. Provides business, consumer, and intergovernmental 
affairs logistic support, program development and policy 
development to the Secretary, Deputy Secretary and other senior 
officials. 

c. Advises the Secretary on matters affecting the 
understanding by business, trade and professional organizations 
and consumer and intergovernmental groups of Treasury policies 
and programs . 

d. Processes mail from the general public addressed to the 
Secretary and the President regarding Treasury issues. 

e. Directs and supervises public liaison efforts conducted 

by the following offices: Office of Operations, Office of 

Business Affairs, Office of Intergovernmental Affairs, and 
Office of Consumer Affairs. 

(1) The Director. Office of Operations is responsible 
for the following functions. 

(a) Conducts research, prepares fact sheets and 
occasional papers on various aspects of the Treasury's mission 
and the office's activities. 
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(b) Distributes pertinent informational material 
internally and externally for review and comment. 

(c) Prepares background information for the 
Secretary and other key Treasury personnel regarding business, 
trade and professional organizations, and consumer affairs. 

(d) Edits publications, information documents, 
special studies, brochures, pamphlets, etc. 

(e) Receives, analyzes, refers or answers directly 
the public correspondence addressed to the Department. 

(f) Analyzes business and consumer affairs 
operations and recommends improvements as needed. 

(2) The Director. Offic e of Business Affairs is 
responsible for the following functions. 

(a) Maintains constant contact with business, 
financial, and industrial personnel and with Treasury constituent 
units regarding developing and current policies affecting 
business, industry, and other financial markets. 

(b) Handles inquiries from business, financial, and 
industrial representatives for the Secretary of the Treasury. 

(c) Designs programs, plans, and policies to 
achieve Secretarial and Presidential level priorities. 

(d) Provides guidance to specialized functional 
areas within Treasury regarding Secretarial level policies and 
programs affecting business, financial and industrial interests. 

(e) Coordinates the planning, production, and 
distribution of publications to inform businesses, trade and 
professional organizations regarding Treasury related matters. 

(f) Analyzes Treasury programs and policies 
affecting businesses, trade and professional organizations and 
recommends changes as needed. 

(3) The Director. Office of Intergovernmental Affairs is 
responsible for the following functions. 

(a) Serves as liaison to mayors, governors. State 
and local officials, other Federal agencies, minority, 
conservative, and labor groups. 

(b) Coordinates the private sector initiative 
efforts affecting Treasury. 
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(c) Represents the Assistant Secretary and the 
Department at conferences, planning and policy meetings (i.e., 
National League of Cities, U.S. Conference of Mayors, National 
Conference of State Legislatures) . 

(d) Analyzes Treasury policy initiatives to 
determine the economic, political, or regulatory impact of 
Administration policy to determine the outreach efforts 
necessary to engender support for the Administration’s programs. 

(e) Serves as the liaison to the Office of the Vice 
President and the White House regarding briefings, background 
papers, etc. 

(4) The Director. Office of Consumer Affairs has direct 
access to the Secretary on consumer affairs matters and is 
responsible for the following functions. 

(a) Coordinates the Department’s overall consumer 
program and develops consumer related policies. 

(b) Oversees the implementation of pertinent 
consumer related Executive Orders. 

(c) Maintains contact and works with consumer 
organizations in the public and private sectors and facilitates 
consumer involvement in Treasury activities. 

(d) Reviews Treasury rules, regulations, policies, 
programs and proposed legislation impacting upon consumers. 

(e) Apprises the Secretary and senior policy 
officials of the potential impact on consumers of policy 
initiatives under development and review within the Department. 

(f) Prepares annual reports for submission to the 
Secretary and represents the Secretary on consumer related 
issues. 

6. CANCELLATION . Treasury Directive 27-06, "Responsibilities 
and Functions of the Office of the Assistant Secretary (Public 
Affairs and Public Liaison),’’ dated November 8, 1986, is 
superseded . 

7. OFFICE ,-Q F , PRI MARY IN T E REST . Office of the Assistant 
Secretary (Public Affairs and Public Liaison) . 

'fay*. 

Roger Bolton 

Assistant Secretary 

(Public Affairs and Public Liaison) 
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SUBJECT : Organization and Functions of the Office of the 

Assistant Secretary (Tax Policy) 


1. PURPOSE . This directive describes the organization and 
functions of the Assistant Secretary (Tax Policy) . 

2. THE ASSISTANT SECRETARY (TAX POLICY) reports through the 
Deputy Secretary to the Secretary and is responsible for the 
following functions. 

a. Assists the Secretary and Deputy Secretary of the 
Treasury through the development and implementation of Federal 
tax policies and programs. 

b. Provides official estimates of all government receipts 
for the President's budget, for fiscal policy decisions, and for 
Treasury cash management decisions. 

c. Develops and reviews regulations and rulings to 
administer the tax code. 

d. Negotiates tax treaties for the United States. 

e. Provides economic and legal policy analysis for domestic 
and international tax policy decisions. 

f. Prepares congress ionally and Presidentially mandated 
reports of tax policy issues. 

g. Analyzes and monitors class lives of business assets for 
depreciation purposes. 

3. ORGANIZATION STRUCTURE . Under the supervision of the 

Assistant Secretary are two Deputy Assistant Secretaries: Tax 

Policy and Tax Analysis. The structural organization and 
functions designed to accommodate the mission of the Office of 
the Assistant Secretary (Tax Policy) are as follows. 

a. ihfe_.Qrilcg ax. the Deputy Assistant Secretary (las 

Policy) serves as deputy to the Assistant Secretary in the 
conduct of the above functions and acts for the Assistant 
Secretary in that official's absence. The Tax Legislative 
Counsel, the International Tax Counsel, and the Benefits Tax 
Counsel provide counsel directly to the Assistant Secretary (Tax 
Policy) but are supervised by the General Counsel as part of the 
Department's Legal Division. 
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(1) The Office of the Tax Legislative Counsel is 
responsible for providing the Assistant Secretary (Tax Policy) 
with legal and policy analysis and assistance on matters of 
domestic taxation, including: 

(a) formulating the Administration's tax 

initiatives? 

(b) commenting on tax policy aspects of proposals 
and initiatives of other executive departments? 

(c) preparing testimony on domestic taxation 
issues for presentation before the congressional tax writing 
committees ? 

(d) assisting congressional staff in drafting 
legislative language and preparing legislative history, including 
relevant committee reports? 

(e) assisting in the development of regulations, 
rulings, and other administrative guidance and advising the 
Assistant Secretary regarding any policy issues that arise as the 
regulations are developed? and 

(f) undertaking policy studies and serving on 
Treasury or interagency task forces on issues related to the 
Office's area of responsibility. 

(2) The office International Tax Couns&l is 
responsible for providing the Assistant Secretary (Tax Policy) 
with legal and policy analysis and assistance on matters of 
international taxation, including: 

(a) developing recommendations for Treasury 
legislative initiatives and formulating of Treasury positions on 
other legislative proposals involving international taxation? 

(b) preparing testimony on international taxation 
issues for presentation before congressional tax writing 
committees ? 


(c) overseeing the development of the policy 
aspects of all Internal Revenue Service administrative lawmaking 
pronouncements involving international tax issues, including 
rulings, regulations, and announcements? 

(d) conducting the Treasury's tax treaty and tax 
information exchange agreement program, including negotiating 
with foreign governments, supplying legal and policy input to the 
ratification process, and establishing general treaty policy? 
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(e) participating in international meetings of 
government tax authorities; and 

(f) undertaking policy studies and serving on 
Treasury or interagency task forces on issues related to the 
Office's areas of responsibility. 

(3) ihg .ftflUsg sl the Bffltfltg-Iflx gsamasl is 
responsible for providing the Assistant Secretary (Tax Policy) 
with legal and policy analysis and assistance on matters relating 
to the taxation and regulation of employee benefits programs, 
both private and public, including: 

(a) formulating and reviewing legislative proposals 
relating to private and public employee benefits issues; 

(b) preparing testimony on private and public 
employee benefits issues for presentation before congressional 
tax writing committees; 

(c) overseeing policy aspects of Internal Revenue 
Service administrative guidance documents involving employee 
benefit issues, including rulings, regulations, and announce- 
ments ; 


(d) commenting and advising on policy aspects of 
proposals and initiatives of other executive departments relating 
to private and public employee benefits issues; 

(e) undertaking policy studies and serving on 
Treasury or interagency task forces on issues related to the 
Office's areas of responsibility; and 

(f) assisting congressional staff in drafting 
legislative language and preparing legislative history, including 
committee reports, on private and public employee benefits 
issues . 


b. The. Office of the Deputy Assistant Secretary. (Tax 
Analysis) serves as deputy to the Assistant Secretary (Tax 
Policy) in the conduct of the functions listed in paragraph 2. 
and provides economic analysis to facilitate the development, 
analysis, and implementation of tax policies and programs. 

Within this Office is the Office of Tax Analysis. 

The Office of Tax Analysis is responsible for providing the 
Assistant Secretary (Tax Policy) with economic and policy 
analysis and assistance on matters of domestic and interna- 
tional taxation, including: 

(1) providing economic analyses of tax legislation and 
studying the effects of the existing tax law and alternative tax 
programs ; 
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(2) preparing testimony for Treasury officials, 
writing Presidentially and congressionally mandated reports, and 
serving on interagency task forces on issues related to the 
Office's areas of responsibility; 

(3) providing official Administration estimates of all 
current and future levels of Federal Government receipts for the 
President's Annual Budget and interim budget revisions, actual 
and proposed tax legislation, earmarked revenue allocated to 
various Federal trust funds, Treasury cash management decisions, 
and the Tax Expenditure Budget and working with the office of the 
Assistant Secretary (Management) to estimate funding proposals 
for bureaus within the Treasury whose activities directly affect 
budget receipts ; 

(4) assisting in the development and review of tax 
regulations and tax forms and overseeing the IRS Statistics of 
Income Division tax return studies; 

(5) participating in the Treasury's tax treaty and tax 
information exchange agreement program, and in international 
meetings of government tax authorities; 

(6) conducting specialized statistical and econometric 
studies of depreciation of assets and furnishing Treasury 
officials with analyses and recommendations regarding the 
assignment or revisions of asset classifications and class 
lives; and 

(7) assembling statistical and analytical information, 
data bases, models, and econometric and statistical techniques to 
analyze tax policy issues through the development and maintenance 
of large microdata files of tax returns, economic databases, and 
major simulation models for analyzing the economic effects of 
alternative tax proposals and tax systems. 

4. REFERENCES- 

a. Treasury Order (TO) 111-01, "Issues of Tax Policy," dated 
March 16, 1981. 

b. TO 101-05, "Reporting Relationships and Supervision of 
Officials, Offices and Bureaus, Delegation of Certain Authority, 
and Order of Succession in the Department of the Treasury." 

c. Treasury Directive (TD) 18-02, "Authority to Approve 
Internal Revenue Regulations," dated September 4, 1986. 


6593 



4562 


TD 27-10 Page 5 

10-15-90 


5. CANCELLATION . TD 27-10, "Organization and Functions of the 
Office of the Assistant Secretary (Tax Policy)," dated September 
20, 1989, is superceded. 

6. OFFICE OF PRIMARY INTEREST . Office of the Assistant 
Secretary (Tax Policy) . 



Kenneth W. Gideon 

Assistant Secretary (Tax Policy) 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE : November 6, 1989 


NUMBER: 32-10 


SUBJECT : International Transactions Reporting 


1. PURPOSE . This directive implements Office of Management and 
Budget (OMB) Statistical Policy Directive No. 19. It sets forth 
Department of the Treasury policy and procedures for quarterly 
reporting of the international transactions of Treasury bureaus 
for Department of Commerce balance of payment statistics. 

2. REQUIRED ACTION . 

a. All bureaus are responsible for submitting, on a 
quarterly basis. Standard Form (SF) 13, N International Transac- 
tions of the Federal Government," (and B and F Schedules when 
applicable) for all international transactions of the Department 
of the Treasury totalling $50,000 or more in the quarter. 

b. Reporting units are established to appropriate 
separate broad sectors of each bureau's activities. The number, 
coverage, and titles of the reporting units have been decided 
informally between the bureaus, the Office of Finance, and the 
Balance of Payments Division of the Department of Commerce. 

These reporting units are subject to revision. 

c. Once a report has been submitted, reports are required 
for the remaining quarters of that fiscal year regardless of 
whether activities totalling less than $50,000 occur. 

d. The original and two copies of the SF 13 and appropriate 
schedules (B and F) should be submitted to the Office of Finance 
within 45 days after the end of each quarter. 

e. In cases where dollar figures appearing on certain 
reports are required for immediate use by the Department of 
Commerce, the bureaus shall submit an early draft of 

the official report directly to Commerce. However, the original 
and two copies should still be submitted to the Office of 
Finance . 


f. Each report and schedule should be signed by the person 
directly responsible for its completion, including title, address 
and telephone number. 


3. SUPPLY OF FORMS . SF 13 may be ordered from the General 
Service Administration through regular supply channels. 


4. AUTHORITY . OMB Statistical Policy Directive No. 19, "Reports 
of the Department of Commerce on International Transactions," 
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5 « CANCELLATION. Treasury Directive 32-10, "International 
Transactions Reporting," dated November l, 1983, is superseded. 

5- gFFlCE OF PRIMARY INTEREST . Office of Finance, Financial 
Services Directorate, Office of the Deputy Assistant Secretary 
for Departmental Finance and Management, Office of the Assistant 
Secretary (Management). 


rnda m. Combs 

isls$ent Secretary 

of the Treasury (Management) 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 

DATE ; September 21, 1992 NUMBER : 40-01 


SUBJECT : Responsibilities of and to the Inspector General 


1. PURPOSE . This directive summarizes the authority of the 
Inspector General (IG) and the existing reporting and other 
responsibilities of Department of the Treasury officials and 
employees to the Office of Inspector General (OIG) • This direc- 
tive describes the following. 

Part I - Duties and Responsibilities of and to the IG 

Part II - Investigative Policies 

Part III - Audit Policies 

Part IV - IG Oversight 

Part V - Glossary 

2. CANCELLATION . Treasury Directive (TD) 40-01, "Responsibili- 
ties of and to the Inspector General," dated December 17, 1986, 
is superseded. 

3. AUTHORITIES . 

a. Public Law (Pub.L.) 100—504, "The Inspector General Act 
Amendments of 1988." 

b. Treasury Order (TO) 114-01, "Office of Inspector Gener- 
al," dated May 16, 1989. 

c. Executive Order (E.O.) 12333, "United States Intelligence 
Activities," dated December 4, 1981. 

d. TD 40-03, "Treasury Audit Recommendation Monitoring 
System (TARMS)." 

4. REFERENCE . TD 27-12, "Organization and Functions of the 
Office of Inspector General." 

5. OFFICE of PRIMARY interest , office of Inspector General. 




Attachments 


Donald E. Kirkendall 
Inspector General 
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PART I - DUTIES AND RESPONSIBILITIES OF AND TO THE 16 


1- ORGANIZATION AND MISSION OF THE OIG . 

a. Background . The Inspector General is the head of the 
OIG, a statutorily established office of the Department of the 
Treasury (hereafter Treasury) . The OIG was established by the 
Inspector General Act Amendments of 1988 (Pub.L. 100-504). TO 
114-01 recognizes that establishment and contains Secretarial 
delegations of authority to the IG. The IG's duties pursuant to 
the Program Fraud Civil Remedies Act are found in 31 Code of 
Federal Regulations (CFR) Part 16. The OIG is placed organiza- 
tionally within the Departmental Offices (DO) but is independent 
of DO and of all other offices within Treasury. The IG reports 
to the Secretary through the Deputy Secretary. The organization 
and functions of the OIG are set forth in TD 27-12. 

b. Duties and Responsibilities . The IG is authorized to: 

(1) conduct, supervise and coordinate timely and appro- 
priate internal audits and internal investigations relating to 
the programs and operations of the Treasury including all of its 
bureaus and offices. 

(a) Pursuant to Section 8C(c) of the Inspector 
General Act of 1978, as amended (hereinafter the Act) , this 
includes conducting internal investigations within the U.S. 
Customs Service (USCS) ; the Bureau of Alcohol, Tobacco and 
Firearms (BATF) ; and the U.S. Secret Service (USSS) ; and internal 
audits and internal investigations within the Internal Revenue 
Service (IRS), as the IG deems appropriate. For the purpose of 
this directive, these bureaus shall be known as the "law enforce- 
ment bureaus." All other Treasury bureaus are called "non-law 
enforcement bureaus . " ) 

(b) For the purpose of OIG audits and investiga- 
tions, all constituent elements of the Legal Division of the 
Treasury shall be considered part of that bureau (the Legal 
Division) and not part of any other bureau, except for the 
appeals function of the IRS, which currently resides in the 
Office of the National Director of Appeals; 

(2) provide leadership and coordinate and recommend 
policies for Treasury activities designed to: 

(a) promote economy, efficiency and effectiveness in 
the administration of; and 

(b) prevent and detect fraud, waste and abuse in 
Treasury programs and operations; 
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(3) oversee the internal investigative functions in 
BATF, USCS, and USSS, and to oversee internal investigative and 
internal audit functions in IRS; 

(4) inform the Secretary, Deputy Secretary, and the 
Congress fully and currently about any problems and deficiencies 
relating to the administration of any Treasury program or opera- 
tion and the need for, and progress of, corrective action; 

(5) review and comment on existing and proposed legisla- 
tion and regulations relating to Treasury programs, operations, 
and personnel; 

(6) report expeditiously to the Attorney General when- 
ever the IG has reasonable grounds to believe there has been a 
violation of Federal criminal law except as otherwise provided by 
Section 8C(g) of the Act; 

(7) delegate any or all authority under TO 114-01 and/or 
this directive to another OIG employee, as the IG determines is 
appropriate; 

(8) access returns and return information as defined in 
Section 6103(b) of the Internal Revenue Code of 1986 in accor- 
dance with the provisions of Section 6103 of such Code and the 
Act, maintain internal controls over such information that meet 
the requirements of 26 U.S.C. 6103 (p) (4), and exercise appropri- 
ate controls over any and all classified, sensitive, or otherwise 
restricted information that is obtained pursuant to the IG's 
official duties and is in the IG's custody and control; 

(9) establish guidelines for determining when it is 
appropriate to use non-Federal auditors to audit Treasury activi- 
ties ; and 

(10) receive and investigate complaints or information 
from employees, contractors and other individuals concerning the 
possible existence of criminal or other misconduct constituting a 
violation of law, rules, or regulations, a cause for suspension 
or debarment, or mismanagement, gross waste of funds, abuse of 
authority, or a substantial and specific danger to the public 
health and safety. 

2. DUTIES AND RESPONSIBILITIES OF TREASURY EMPLOYEES . 

a. Except as provided in paragraph 2 . ( b) . , all Department of 
the Treasury officials, officers and employees (hereafter Trea- 
sury employees) are required to report promptly to the OIG any 
information or allegation coming to their attention that indi- 
cates that any Treasury employee, former employee, contractor, 
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subcontractor, or potential contractor, may have engaged in an 
activity referred to in paragraph l.b. (10) . Such activities 
might include: 

(1) a criminal or other illegal act; 

(2) a violation of the Standards of Conduct or other 
Federal regulation; 

(3) a prohibited personnel practice or violation of 
merit systems principles; and 

(4) any act which creates a specific danger to the 
public health and safety. 

b. An employee of a law enforcement bureau shall report any 
of the matters in paragraph l.b. (10) to that bureau in accordance 
with existing bureau requirements. However, if an employee 
prefers to report a matter to the OIG, the employee may do so. 

If in doubt whether circumstances warrant referral of a matter to 
the OIG or other law enforcement office, a Treasury employee 
should contact the OIG for advice. 

c. Matters raising questions of legality or propriety under 
E.O. 12333 regarding the conduct of United States intelligence 
activities, and proscribing certain intrusive intelligence- 
gathering methods, shall be reported either to the OIG, to a law 
enforcement bureau internal affairs or inspection office for 
reporting to the OIG, or to the General Counsel. 

d. All Treasury employees must provide to the IG and to that 
official's duly authorized representatives full, free and unre- 
stricted access to Treasury activities, property, data, corre- 
spondence, records, ADP systems, and any other information that 
the IG determines is necessary to an audit, investigation, or 
other official inquiry. In the case of classified documents, OIG 
employees accessing information shall comply with applicable 
security rules and regulations. If such records, etc., include 
material protected by 26 U.S.C. 6103, the OIG shall follow the 
applicable provisions of Section 8C(e) of the Act. 

e. All Treasury employees shall cooperate fully with duly 
authorized representatives of the OIG by disclosing complete and 
accurate information pertaining to matters being investigated, 
audited or reviewed by the OIG. If the employee is the subject 
of an investigation, the employee will be afforded all required 
rights. 
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f. When the Secretary has provided the IG with written 
notification pursuant to Section 8C of the Act, prohibiting the 
IG from carrying out or completing any audit or investigation or 
issuing any subpoena, to prevent the disclosure of sensitive 
information, a Treasury employee shall withhold that information 
from the IG. 

g. Treasury employees who receive and review OIG audit 
reports or Reports of Investigation in the course of their 
official duties shall consult with the OIG prior to releasing or 
copying any report or portion thereof for the use of any other 
person, except for those persons with an official need to know. 
OIG employees in receipt of similar reports from Internal 
Affairs /Inspect ion offices shall similarly consult with those 
offices prior to release or copying, except for those persons 
with an official need to know. 

h. Treasury employees shall maintain in confidence all 
communications with an authorized representative of the IG when 
requested to do so, unless required or permitted by law to 
disclose. Treasury employees shall not discuss any pending OIG 
investigation with the subject /subjects of the investigation or 
their representatives without approval of the OIG. 

i. Any employee who has authority to take, direct others to 
take, recommend, or approve any personnel action shall not take 
or threaten to take any action against any employee as a reprisal 
for making a complaint or disclosing information to the OIG, 
unless the complaint was made or the information disclosed with 
the knowledge that it was false or with willful disregard for its 
truth or falsity. 

j . Treasury employees and others may report suspected 
fraudulent or wasteful practices in Treasury programs and opera- 
tions using a toll-free nationwide Hotline number or a local 
Hotline number listed in the Treasury telephone directory in the 
section entitled "Services Frequently Requested." The Hotline is 
staffed Monday through Friday, 9:00 a.m. to 4:00 p.m., eastern 
time; an after-hours message recording is available. The OIG 
will not disclose the identity of any employee without the 
employee's consent, unless the IG determines that such disclosure 
is unavoidable. The OIG will also make every effort to protect 
the identity of individuals who are not Treasury employees. 
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3, DUTIES AND RESPONSIBILITIES OF HEADS OF BUREAUS AND OFFICES . 
Heads of Bureaus shall: 

a. promptly advise the IG when they become aware of any 
audit or investigative work being performed or contemplated 
within their units by or on behalf of an OIG from outside the 
Treasury. In the case of DO, the Director, Office of Accounting 
and Internal Controls shall perform this function with respect to 
General Accounting Office (GAO) audits; 

b. ensure that, upon request, OIG auditors and investigators 
are provided with adequate and appropriate office space, equip- 
ment, and other services, pursuant to paragraph l.C.(2) of TO 
114-01; 


c. ensure that timely and appropriate responses to OIG audit 
reports and Reports of Investigation are prepared for and re- 
ceived by the OIG; and 

d. assure the widest possible dissemination within their 
bureaus of the parts of this directive that pertain to employee 
responsibilities to the OIG. To that end, they may issue further 
instructions as necessary to implement this directive. All such 
instructions must be submitted to and approved by the IG prior to 
issuance. 

4. ADDITIONAL DUTIES AND RESPONSIBILITIES OF HEADS OF LAW 
ENFORCEME NT BUREAUS • 

HeAdfi-gX. lay engorgement frursau? shall: 

a. provide for and maintain effective internal investigative 
functions within their bureaus; and in the IRS, shall also 
provide for and maintain an effective internal audit function; 

b. ensure that all significant allegations, i.e., allega- 
tions concerning senior level employees, flagrant and notorious 
conduct or that are of Departmental significance received pursu- 
ant to paragraph 2.b., are reported immediately to the IG as 
provided in paragraph 5 . b . ; 

c. with regard to investigative requests from the Office of 

Special Counsel (OSC) , ensure that the following individuals 
receive and appropriately address such requests: Assistant 

Director (Internal Affairs) , BATF; Assistant Commissioner (Inter- 
nal Affairs), USCS; Chief Inspector, IRS; and Assistant Director 
(Inspection) , USSS; 


6603 



4571 


Attachment I TD 40-01 

Page 1-6 09-21-92 


d. sign Reports of Investigation conducted pursuant to 
requests from the OSC, submit the Reports to the IG by the due 
date assigned, and include in the reports all other information 
necessary to inform the OSC of the validity of any and all 
allegations raised (this authority may be redelegated) ; and 

e. consult with the IG before selecting candidates for 
Senior Executive Service (SES) positions, as designated by the IG 
in consultation with the bureau head, in the inspection and 
internal affairs offices; also consult with the Inspector General 
regarding the annual performance appraisals for officials encum- 
bering these positions. 

5. DU T IES .MP.-RES PQNS I B iklT XE g o f H^A OS.-OF.-INTERNA^MTAIR S . &np 
IH SPEQT I QN ._QE£I.CES . 

Heads of Internal Affairs and Inspection Offices must: 

a. keep the IG fully and currently informed through a 
monthly report, or more frequently when requested, of significant 
developments in bureau internal investigative activities (and in 
the IRS, internal investigative and internal audit activities) in 
accordance with IG guidance; 

b. within 24 hours of receiving any allegation, notify the 
IG of any such allegation received in their offices which in 
their view concerns flagrant and notorious conduct or may be of 
Departmental significance. Allegations involving senior offi- 
cials as defined herein (see Glossary infra ) and allegations or 
actual violations concerning employees of Internal Affairs and 
Inspection Offices must be referred immediately to the IG; and 

c. detail, on a reimbursable basis, experienced audit (IRS 
only) , investigative, or support personnel as required to the 
OIG, when in instances of extreme urgency, the IG needs addition- 
al personnel in order to carry out that official's duties and 
responsibilities, and the IG or the IG's designee so requests. 
Oral requests from the IG or the IG's designee must be confirmed 
in writing within seven days. 
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PART IX - INVESTIGATIVE POLICIES 


l. INSPECTOR . G ENERAL I NVE STIGATI VE JURISDICTI ON .MB PROCEDURES* 

a. The IG directly conducts, supervises and coordinates all 
investigations and inquiries of suspected violations of Title 18, 
United States Code, and other investigations of suspected crimi- 
nal or other misconduct relating to the programs and operations 
of the non-law enforcement bureaus of the Treasury. The IG is 
also authorized to conduct, supervise and/or coordinate investi- 
gations or inquiries in the law enforcement bureaus as the IG 
considers appropriate pursuant to Section 8C(c) of the Act. 

b. The IG also formulates Treasury internal investigative 
policies and priorities, and monitors and evaluates program 
performance and adherence to internal investigative principles 
and policies within the Treasury. 

c. When an OIG employee receives an allegation, it should be 
turned over to the Office of Investigations for analysis. The 
Office of Investigations shall determine whether the allegation 
or information shall be: 

(1) assigned to an OIG agent for investigation or 
other disposition; 

(2) referred to a law enforcement bureau Internal 
Affairs or Inspection Office for investigation or other disposi- 
tion; 

(3) referred to another Treasury office for adminis- 
trative action; or 

(4) referred to another agency such as the Department of 
Justice (DOJ) or OSC. 

d. The IG may occasionally refer any investigation or 
inquiry pursuant to l.a. to a Treasury law enforcement bureau's 
Internal Affairs or Inspection Office for them to conduct. In 
those unusual circumstances in which the OIG refers cases to a 
law enforcement bureau, the referred investigations are directly 
controlled by the office conducting the investigation. Upon 
completion of the referred investigation, the Internal Affairs or 
Inspection Office shall provide a Report of Investigation, with 
exhibits, to the IG. The OIG may monitor the conduct of such 
investigations, may require progress reports, and may take over 
direct control of such referred investigations at any time. 

e. It is the policy of the OIG to notify appropriate Trea- 
sury and bureau officials of OIG investigations that are being 
conducted within their areas of responsibility. 
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f. At the conclusion of an OIG investigation, the OIG will 
issue a Report of Investigation. In cases involving criminal 
conduct, the report will be issued to the appropriate U.S. 
Attorney or to the DOJ. When approved by the U.S. Attorney or 
DOJ, the OIG will advise the appropriate bureau head with respect 
to the outcome of the IG's investigation. In cases where there 
is no evidence of criminal misconduct, or when the U.S. Attorney 
or DOJ declines the case, the report will usually be issued to 
the appropriate action official, but no lower than the bureau 
head, for appropriate action. 

g. Pursuant to paragraph 3., the action official in receipt 
of the OIG Report of Investigation must then report to the OIG on 
the action taken. 

h. When the IG notifies an office or bureau head that the 
OIG is conducting an investigation of a particular matter within 
the IG's jurisdiction, no other investigation or similar activity 
will be initiated or continued regarding that matter by any 
Treasury office or bureau without the express approval of the IG. 

i. Generally, the OIG or a law enforcement bureau Internal 
Affairs or Inspection Office shall conduct any internal investi- 
gation or inquiry concerning alleged criminal or other miscon- 
duct. However, other Treasury employees may conduct inquiries in 
the following circumstances. 

(1) When provided for by other law, e.g., an Equal 
Employment Opportunity investigation, or an investigation ordered 
by the Secretary for transmission to the OSC. 

(2) A minor administrative or management matter. 

j. The IG or the Assistant Inspector General for Investi- 
gations (AIGI) shall refer any evidence received of a potential 
criminal violation directly to the Attorney General or to the 
appropriate U.S. Attorney. In matters involving Chapter 75 of 
the Internal Revenue Code of 1986, entitled "Crimes, Other 
Offenses and Forfeitures," the IG shall report only offenses 
under Section 7214 of such Code regarding offenses by officers 
and employees of the IRS, unless the Commissioner of Internal 
Revenue consents to the IG's reporting of those offenses. 

k. The OIG shall adequately safeguard all Reports of Inves- 
tigations. At all times and when not in use, reports shall be 
stored in locked repositories in accordance with 31 CFR Part 2. 
Circulation and discussion of the contents of Reports shall be 
limited to employees with an official need to know. 

l. Internal Affairs and Inspection Offices shall refer to 
the OIG for action and response any inquiries from employees, 
bureau officials, other Government agencies, the press, and 
others, including Freedom of Information Act or Privacy Act 
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requests, consistent with 31 CFR Part 1, concerning any investi- 
gative activity that has been or is being conducted by the IG. 

m. When the IG refers an allegation that falls within the 
IG's jurisdiction, e.g., allegations involving GS/GM 15's or 
above, concerning flagrant or notorious conduct, or involving an 
Internal Affairs or Inspection employee, to the action official 
of a law enforcement bureau for management action, the allegation 
should not be investigated by a bureau investigative office. 
Inquiries should be conducted by the appropriate management 
action official. If the action official believes that a formal 
investigation should be conducted by trained criminal investiga- 
tors, then an appeal should be made to the IG. 

2. REPORTS FOR THE OFFICE OF SPECIAL COUNSEL . 

a. The IG may investigate or may refer to any Internal 
Affairs or Inspection Office for investigation, any request 
received from the OSC that the Secretary refers to the IG. 

b. The IG shall prepare for the review and signature of the 
Deputy Secretary all final Reports of Investigation requested by 
the OSC. The reports shall be submitted by the IG through the 
Deputy Secretary to the OSC, and shall conform to the require- 
ments set forth in 5 U.S.C. 1213(d). 

c. When the IG receives a request for investigation from the 
OSC, and the IG refers the matter to a law enforcement bureau's 
Internal Affairs or Inspection Office, the IG will assign a due 
date for the submission of a draft report to the IG. Final 
reports to the OSC will be submitted to the IG for the IG's 
review and for the signature of the Deputy Secretary. 

d. OSC requests for information, as opposed to requests for 
written reports or requests for investigation, directed to a 
bureau or office shall be handled directly by the bureau or 
office receiving the request. A copy of the response to the OSC 
shall be forwarded to the IG at the same time that it is provided 
to the OSC. 

ACTIONOU OFFICE OF INSPECTOR GENERAL INVESTIGATIVE REPORTS . 

a. Upon completion of an OIG investigation, the IG or the 
AIGI shall refer any finding of a criminal violation directly to 
the Attorney General or the appropriate U.S. Attorney. The IG 
shall advise the bureau head with respect to the conclusion of 
any such investigation only with the approval of the Attorney 
General or appropriate U.S. attorney. 

b. Upon completion of an OIG investigation, if no criminal 

misconduct is found, or if criminal misconduct is found but the 
U.S. Attorney declines to prosecute, the IG or AIGI may submit 
Attachment II TD 40-01 
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the Report of Investigation to the bureau head for appropriate 
action. In the case of investigations of senior officials or 
notorious conduct, the IG may, at the IG's discretion, submit the 
report to the Secretary or Deputy Secretary for appropriate 
action. OIG investigative reports may be referred to management 
prior to a prosecutorial decision only with the concurrence of 
the prosecutor. 

c. Within 90 calendar days of receipt of a Report of Inves- 
tigation from the OIG, the action official or that official's 
supervisor shall submit to the IG, along with the Report of 
Investigation (all copies) submitted by the IG, a written re- 
sponse detailing the action taken or planned to correct viola- 
tions and addressing each finding in the Report of Investigation. 

d. The IG shall review action officials' responses to IG 
Reports to determine whether corrective actions taken are gener- 
ally appropriate to the findings of those Reports. If the IG 
determines that any particular action is inappropriate, the IG 
may consult with the office or bureau head to provide any criti- 
cal comments, state future expectations, and hold bureau offi- 
cials responsible for future disciplinary action. 

e. Action officials and other officials with access to IG 
Reports of Investigation shall limit access and discussion of the 
contents to those employees with an official need to know. They 
shall ensure that IG reports are at all times safeguarded and, 
when not in use, stored in a locked repository, in accordance 
with 31 CFR Part 2. 

f. If the IG determines that an investigation is appropriate 
for referral to the General Counsel or designee, pursuant to the 
Program Fraud Civil Remedies Act, the IG may submit the Report of 
Investigation to the General Counsel or designee pursuant to 31 
CFR Part 16.4. 

4. x ACTION ON D ig. HOTLINE ALLEGATIONS- 

x a. Upon receipt of a Hotline allegation which merits further 
evaluation, the Assistant Inspector General for Policy, Planning 
and Resources (AIGPPR) will make an appropriate referral. If 
criminal activity or other wrongdoing is alleged, a referral may 
be made to the appropriate investigative or audit organization. 
The AIGPPR will follow up periodically to determine the status of 
actions taken or planned. 

b. Non-criminal allegations may be referred by the AIGPPR to 
Treasury officials for appropriate action. Within 90 calendar 
days, the action official shall submit a written response to the 
AIGPPR summarizing any actions taken or planned, and the target 
dates for actions that have not been completed. 
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c. The AIGPPR may review action officials ' responses and 
determine whether action taken or planned is appropriate to the 
findings. If the AIGPPR determines that the action (s) is inap- 
propriate, the AIGPPR may consult with the office or bureau head 
to provide any comments, state future expectations, and hold 
bureau or office officials responsible for future actions. 

d. The AIGPPR will periodically follow up with management 
officials to ensure that any necessary corrective actions planned 
have been completed. 

e. Action officials and other management officials with 
access to Hotline referral information will limit access to and 
discussion of the contents to those employees with an official 
need to know. They shall ensure that such information is safe- 
guarded at all times. 
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PART III - AUDIT POLICIES 


1. INSPECTOR GENERAL AUDIT RESPONSIBILITIES . 

a. The OIG provides all direct internal audit services to 
the Treasury except for the IRS. The OIG oversees internal audit 
services in the IRS. Nevertheless, the IG may directly audit any 
program operation administered by the IRS, and may use OIG 
auditors, or may detail IRS auditors performing such an audit to 
the OIG, pursuant to the IG Act, TO 114-01, and this directive. 

b. The OIG formulates Departmentvide internal audit policies 
and priorities and ensures that all internal audits performed 
within the Department, whether performed by Treasury or outside 
auditors, are in accordance with * standards established by the 
Comptroller General of the United States for audits of Federal 
entities . 

c. The IG distributes final audit reports to all headquar- 
ters and field officials responsible for taking corrective action 
on matters covered by the reports, and to Secretarial officers, 
bureau heads, and other officials who have an official interest 
in the subject matter of the report. 

d. The IG conducts audits and prepares audit reports on the 
effectiveness of audit recommendation monitoring systems and 
conformity with Office of Management and Budget (0MB) Circular A- 
50, Revised, "Audit Followup," and TD 40-03. The IG submits 
these audit reports to the Assistant Secretary (Management) and 
appropriate bureau heads and Secretarial officers. 

2. ACTION ON --OFFICE OF INSPECTOR GENERAL INTERNAL AUDIT REPORTS . 

a. The action official will reply to the IG in writing 
within 30 calendar days of the date the of the draft report, 
unless otherwise provided in the report transmittal. The reply 
will describe actions taken and planned, target dates for any 
incomplete corrective action, and reasons for any disagreement 
with the draft report. 

b. The reply will be incorporated as appropriate into the 
final audit report which will then be distributed to the action 
official and others who may have an official interest in the 
subject of the report. If the reply is not received within 30 
calendar days and an extension has not been granted, the report 
may be issued without the reply. Extensions should be requested 
in writing and should be from the action official to the OIG 
official who signed the report. 

c. Reports on pre-award audits of contract proposals will be 
issued in final without written responses. Any audit recom- 
mendations arising from pre-award audits that relate to proce- 
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dural issues shall be included in a separate management letter 
report. When the contract is negotiated, the action official 
shall prepare and submit a written response to the OIG. 

d. Within 30 days after issuance of a final internal audit 
report containing recommendations and/or findings that have not 
been agreed to, the action official shall submit a written reply 
to the Deputy Secretary. This reply shall explain the reasons 
for the lack of agreement with the recommendations and/or find- 
ings contained in the audit report. The action official shall 
simultaneously submit a copy of the reply to the IG. 

e. Resolution shall be made within a maximum of 6 months 
after issuance of a final audit report in accordance with OMB 
Circular A-50 and TD 40-03. 

f. The OIG will periodically follow up on report recom- 
mendations to ensure that corrective actions have been completed 
and are effective. 
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PART IV - INSPECTOR GENERAL OVERSIGHT 


1. GENERA L QVE RSIgHT » 

a. The IG shall recommend policies for and shall assist 
management and the Designated Agency Ethics Officer in accordance 
with 5 CFR 2638.203 to establish and administer a comprehensive 
integrity program for the Treasury and to maintain standards of 
honesty and integrity among all Treasury employees and programs. 

b. The IG shall prepare a semiannual report to the Secre- 
tary, pursuant to Section 5(a) of the Inspector General Act of 
1978, as amended, summarizing Inspector General audit and inves- 
tigative activities within the Treasury. 

c. The IG shall review existing and proposed legislation and 
regulations that could impact on the economy and efficiency of 
programs and operations within the Treasury. All such proposed 
legislation and regulations originating in the Treasury or any 
bureaus shall be provided to the IG by the Office of the Associ- 
ate General Counsel (Legislation, Litigation and Regulations) or 
other appropriate office in enough time to enable the OIG to 
comment. In addition, all Treasury officials shall consider 
timely OIG comments, if any, prior to approving in final or 
promulgating any legislative proposal or regulation. 

2. INTERNAL IN V ESTIGATIVE ..ANP I NT ERNAL A UDIT. .ER Q SRA tt OVERSIG HT- 

a. The IG shall: 

(1) develop internal investigative and internal audit 
policies for all components of the Treasury, and shall monitor 
and evaluate program performance and adherence of Treasury 
internal auditors and investigators to internal audit and inter- 
nal investigative principles and policies; 

(2) conduct periodic oversight reviews of the Internal 
Affairs and Inspection Offices within the law enforcement bu- 
reaus. This review function includes: 

(a) review of closed and/or open internal audits in 

the IRS; 

(b) in the IRS and the other law enforcement bu- 
reaus, review of open and/or closed internal investigations and 
other inquiries for objectivity and thoroughness; 

(c) review of internal audit (in the IRS only) and 
internal investigative policies, procedures, directives, and 
manual issuances; 
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(d) review of effectiveness of organizational 
structure; and 

(e) any other review the IG deems necessary to 
evaluate the overall effectiveness of the internal audit and 
internal investigative functions; and 

(3) report the results of oversight reviews to the 
appropriate office or bureau head and the appropriate Secretarial 
officer, and, if the IG considers the proposed corrective action 
to be inadequate, so advise the Deputy Secretary. 

b. Heads of Bureaus shall: 

(1) within 90 calendar days of receipt of the IG's 
oversight review (see paragraph 2.a.(3)), submit a response to 
the. IG outlining any corrective action taken or planned. Notifi- 
cation of planned corrective action shall include the expected 
completion date and the name of the official responsible for 
completing the action. Requests for extensions of time should be 
submitted to the IG by the head of the bureau or by the appropri- 
ate Secretarial officer; and 

(2) notify the IG of any proposed changes in staffing, 
organizational structure, delegation authority, procedures, or 
other matter which may substantially affect the Internal Affairs 
or Inspection Offices' authority or ability to function. 

c. Inte rnal Affairs . anfl Insp e c t ion off ic e Heads shall: 

(1) submit for the IG's review and evaluation all pro- 
posed annual office-wide audit (IRS) and annual investigative or 
integrity plans. Plans must be submitted at a date to be speci- 
fied by the IG prior to the date of proposed implementation; 

(2) report monthly, or more frequently if the IG di- 
rects, to the IG the progress of all significant internal audits 
and internal investigations; 

(3) submit to the IG any other reports prepared by their 
offices concerning office-wide activities and accomplishments; 

(4) advise the IG of any significant problems, abuses or 
deficiencies identified by their offices and the actions taken to 
correct them; 

(5) advise the IG, prior to taking action, of proposed 
staffing changes in key positions in their offices; 

(6) at quarterly intervals, or more frequently if the IG 
directs, submit to the IG a report on any questions of legality 
or propriety which have come to their attention pursuant to 

E.O. 12333; 
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(7) cooperate with and provide all information requested 
by the IG for preparation of semiannual reports of internal audit 
and internal investigative activities in the Department; and 

(8) meet with the IG or designee on request to discuss 
any audit or investigation. 

3. NATIONA L $E CVEI TY QVEK? I<?HT. 

a. Pursuant to Section 4 of E.O. 12334, the IG shall prepare 
quarterly reports for the IG's signature and that of the General 
Counsel, to the President's Intelligence Oversight Board, con- 
cerning any intelligence activities that either official has 
reason to believe may be unlawful or contrary to E.O. or Presi- 
dential directive. 

b. At appropriate intervals, the IG shall review Treasury 
foreign intelligence activities to determine whether such activi- 
ties raise questions of propriety under E.O. 12333. The IG shall 
refer any legal questions arising from this review to the General 
Counsel . 


c. Law enforcement bureaus' Internal Affairs and Inspection 
Offices shall review at appropriate intervals the activities of 
their bureaus which may raise questions of legality or propriety 
under E.O. 12333. Any questions of legality or propriety arising 
from this review shall be reported to the Inspector General who 
shall refer any illegal activities to the General Counsel. 
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PART V - GLOSSARY 


1. ACTION OFFICIALS . Treasury bureau heads responsible for 
replying to Office of the Inspector General audit reports or 
Reports of Investigation. 

2. AUDIT . Activity of examining and evaluating one or more 
Government functions within the Department and a product result- 
ing from that activity. Audits can be described as financial 
audits or performance audits. The majority of the audits per- 
formed by the OIG are performance audits. 

a. Performance audits include economy and efficiency and 
program audits. Economy and efficiency audits include determin- 
ing: 


(1) whether the entity is acquiring, protecting, and 
using its resources (such as personnel, property, and space) 
economically and efficiently; 

(2) the causes of inefficiencies or uneconomical prac- 
tices; and 

(3) whether the entity has complied with laws and 
regulations concerning matters of economy and efficiency. 

b. Program audits include determining: 

(1) the extent to which the desired results or benefits 
established by the legislature or other authorizing body are 
being achieved; 

(2) the effectiveness of organizations, programs, 
activities, or functions; and 

(3) whether the entity has complied with laws and 
regulations applicable to the program. 

3. AUDIT POLICIES . Guidelines contained in Treasury Orders and 
Directives or other documents within which Treasury internal 
audit functions must operate. 

4. AUDIT STANDARDS . Criteria used to measure the adequacy of 
audit services. The general examination, evaluation, and report- 
ing standards in the '‘Government Auditing Standards" issued by 
the Comptroller General of the United States will be criteria on 
which audit coverage and operations are based. 
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5. INTERNAL affairs and INSPECTION OFFICES . Internal investiga- 
tive and audit units of IRS; and the internal investigative units 
of BATF; USCS; and USSS. 

6. INTERNAL >UDIT FUNCTION . An internal audit unit within the 
016 or the IRS, with direct responsibility for auditing opera- 
tions in respectively, the Treasury and the IRS. 

7. SENIOR OFFICIALS . Treasury employees serving in a GS or GM- 
15 position or higher. 
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DATE: 


July 7, 1994 


Sunset Review: July 7, 1996 
Expiration: July 7, 1997 


SUBJECT: Victims and Witness Assistance 


1. PURPOSE . This Directive states policy and guidelines to be followed by Treasury law enforce- 
ment personnel in responding to the needs of crime victims and witnesses. These guidelines apply in 
all cases in which individual victims have suffered physical, financial, or emotional trauma or in 
which witnesses provide information regarding criminal activity. The guidelines seek to ensure that 
all victims and witnesses receive die assistance and protection to which they are entitled under the 
law. 


2. SCOPE. This Directive applies to law enforcement bureaus and offices engaged in detection, 
investigation, or prosecution of crimes and the Office of Inspector General. A component of the 
Department making die decision that the provisions of this Directive should apply or continue to be 
applied in a case must ensure that they are in fact applied either through the component's resources or 
through coordination with the Department of Justice. In cases where the United States or the public 
are the victims, victim services will normally not be applicable. 

3. POLICY. It is the policy of the Department of the Treasury to provide the services to victims 
and witnesses described in this Directive; to keep on file the procedures and materials used to 
provide assistance; and to coordinate with the Department of Justice to provide services to victims and 
witnesses consistent with those services described in this Directive. 

4. DESIGNATlQN.QF.iiESPQ,NSIBLE OFFICIALS. For cases under investigation, but in which 
the United States Attorney's Office or Department of Justice litigating division has not assumed 
responsibility, application of this Directive will be the responsibility of the following Treasury 
officials with respect to offenses under investigation: 

a. Internal Revenue Service . The Chief, Criminal Investigation Division, for investigations 
under the jurisdiction of the Criminal Investigation function; and the Regional Inspector for 
investigations under the jurisdiction of the Internal Security Division. 

b. Bureau of Alcohol. Tobacco and Firearms^ U^_Customs Service and U.S. Secret Service . 
The Special Agent in Charge of the office having primary responsibility for the investigation. 

c. Office of Inspector General . The Assistant Inspector General, Office of Investigations. 

d. U.S. Mint . Chief, U.S. Mint Police. 

e. Bureau of Engraving and Priming. Chief of Security 

f. Office pf Foreign Asms Control. Director, Office of Foreign Assets Control. 


OPI: Office of Enforcement, DO 
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5. RESPONSIB ILITIES. Heads of law enforcement bureaus and offices and the Inspector General, 
as k relates to their respective bureaus and offices, shall: 

a. designate one or more persons for the purpose of ensuring compliance with this Directive. 

In every office, one individual shall be designated to serve as the primary contact where victim or 
witness services are applicable; 

b. begin, not later than 90 days after the date of this Directive, to provide appropriate training 
to designated employees concerning their responsibilities In carrying out this Directive and provide 
written instructions to appropriate subcomponents to ensure that the provisions are implemnted; 

c. develop programs which address victim assistance from the perspective of the personnel 
trained by die program; and 

d. submit bureau internal control instructions to the Assistant Secretary (Enforcement) for 
approval within 120 days of the date of this Directive. 

6. BESEQMSIBmnES TQ CRIME VICTIMS AND WITNESSES. In accordance with Federal 
statutes, all case agents shall make a reasonable and diligent effort to: (a) identify victims and 
witnesses of crimes; (b) inform victims of their rights under Federal law; and (c) inform victims of 
their right to receive on request the services described in this Directive and the name, title, business 
address and telephone number of the official to whom such a request should be addressed. It is 
recommended that a brochure available through the Federal Law Enforcement Training Center be 
given to victims and witnesses by all bureau investigative officials at the time of their first contact 
with eligible victims and witnesses. 

7. DEFINITIONS 

a. Victim . A person who suffers direct or threatened physical, emotional or financial harm as 
a result of the commission of a crime. In the case of an institutional entity, an authorized represen- 
tative of that entity. When a victim is a minor (under 18 years of age), incompetent, incapacitated, or 
deceased, the term victim also includes a spouse, a legal guardian, a parent, another family member, 
or a person designated by the court. Federal departments and agencies shall not be considered victims 
for purposes of this Directive. 

b. Witness . A person who has information or evidence concerning a crime and provides such 
information or evidence to a law enforcement agency. Where the witness is a minor, the term 
"witness* includes an appropriate family member or legal guardian. The term "witness" does not 
include defease witnesses nor those individuals involved in the crime as perpetrators or accomplices. 

8. SERVICES PROVIDED TO CRIME VICTIMS- At the earliest opportunity after detection of a 
crime, the responsible official of the investigative bureau shall make reasonable and diligent efforts to 
ensure crime victims are informed concerning: 

a. emergency medical and/or social services; 

b. compensation or restitution to which the victim may be entitled; 
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c. programs which provide counseling, treatment, and support; and 

d. the role of the victim in the criminal justice process, including what they can expect from 
the system and what the system expects from them. 

9. SERVICES PROVIDED TO VICTIMS AND WITNESSES FOR PROTECTION . The responai- 
ble official shall make appropriate arrangements to enable victims and witnesses to receive reasonable 
protection against threat, harm and intimidation from a suspected offender and persons acting in 
concert with, or at the behest of, a suspected offender. 

10. PROVIDING INFORMATION TQ THE VICTIM OR WITNESS . A responsible official shall 
make diligent and reasonable efforts to ensure that a victim or witness who provides a current 
address or telephone number is consulted and provided "the earliest possible notice" concerning the: 

a. status of the investigation to the extent that it is appropriate and will not interfere with the 
investigation, including the decision not to seek an indictment or otherwise commence a prosecution; 

b. arrest of a suspected offender; 

c. release or detention status of an offender or suspected offender pending judicial proceedings 
or the placement and conditions of a pretrial diversion program; 

d. filing of charges against a suspected offender or the proposed dismissal of any or all 
charges, including dismissal in favor of State prosecution; 

e. scheduling, including scheduling changes and/or continuances, of each court proceeding they 
are required or entitled to attend; 

f. terms of, and acceptance of, any negotiated plea or the rendering of a verdict after trial; 

g. opportunity to present a Victim Impact Statement to the court concerning any harm, 
including financial, social, psychological and physical harm, done to, or loss suffered, by the victim 
of the crime; and 

h. date set for sentencing, if the offender is found guilty, and the sentence imposed, including 
the date on which the offender will be eligible for parole. 

11. ADDITIONAL SERVICES PROVIDED . In addition to the services described in paragraphs 8., 
9. and 10., additional assistance should be extended as follows: 

a. Except as provided by law, bureau officials should avoid, to the extent possible, disclosing 
the addresses of victims and witnesses. 

b. To the extent possible, victims and other witnesses for the prosecution should be afforded a 
waiting area, removed from and out of sight and earshot of the defendant and defense witnesses. 
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c. Property which is held for evidentiary purposes should be m a int a in ed in good condition and 
promptly returned. If not returned promptly, an explanation should be given as to the property's 
significance in any criminal prosecution. 

d. If requested, the responsible official should assist in notifying the: 

(1) employer of the victim or witness if cooperation in the investigation or prosecution 
causes absence from work; and 

(2) creditors of the victim or witness if the crime or cooperation in its investigation or 
prosecu t ion affects his/her ability to make timely payments. 

e. Responsible officials should establish programs to assist employees of the Department who 
are victims of crime. 

f. Victims and witnesses should be provided information or assistance with transportation, 
parking, translator services, and related services. 

g. Responsible officials shall ensure that sexual assault victims do not assume the cost of 
grflininfinnf and martn^f used to obtain evidence. 

12. VICTIM IMPACT STATEMENT . The responsible official should provide the assigned U.S. 
Probation Officer with any information pertinent to preparation of the victim impact statement so that 
the report will folly reflea the effects of the crime upon victims as well as the appropriateness and 
amount of restitution. The victim should be advised as to how to communicate directly with the 
probation officer. 

13. REPORTING SUSPECTED CHILD ABUSE . Law enforcement personnel engaged in a profes- 
sional capacity or activity on Federal land or in a Federally-owned (or contracted) facility, learning of 
acts that give reason to suspea that a child hhs suffered an incident of child abuse, shall as soon as 
possible make a report of the suspected abuse to a law enforcement agency with authority to take 
emergency action to protea the child. Failure to report is deemed a Class B misdemeanor. 

14. INTERVIEWIN G PROCEDURES FOR CHILD VICTIMS. The responsible official, in 
coordination with the U.S. Attorney, shall provide training to affected Treasury investigators on 
multidisciplinary methods of interviewing victims of child abuse and sexual child abuse. Where 
multidisciplinary teams are not yet formally established, bureau investigators should coordinate with 
existing child protective service agencies to reasonably protea children at risk from further abuse. 

15. JUDICIAL REVIEW . The guidelines set forth in this directive are not intended to create any 
right or benefit, substantive or procedural, enforceable at law by a party against the United States, its 
agencies, its officers or any person. 

16. CANCELLATION . Treasury Directive 55-01, "Viaims and Witness Assistance," dated 
December 3, 1987, is superseded. 
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n. AirmoRmES. 

a. Pub. L. 97>291, at amended, "Victim and Witness Protection Act of 1982." 

b. Pub. L. 101-647, "Crime Control Act of 1990"; Title V, "Victims Rights and Restitution 
Act of 1990”; and Tide n, Subtides D and E, "Victims of Child Abuse Act of 1990.” 

18. EXPIRATION DATE . Ibis Directive expires three yean after die date of issuance unless 
superseded or cancelled by that date. 

19. OFFICE OF PRIMARY INTEREST- Office of the Assistant Secretary (Enforcement). 


C *1 

>le / 




Ronald K. Noble 
Assistant Secretary (Enforcement) 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE ; July 24, 1992 HUMBER ; 61-01 

SUBJECT : Implementation of the Public Financial Disclosura 

Requirements of the Ethics in Government Act 


1. PURPOSE . This directive establishes procedures and guidance 

for the completion, submission, review, custody, and public 
disclosure of financial disclosure reports required for certain 
senior officers and employees in the executive branch by the 
Ethics in Government Act of 1978, 5 U.S.C. App. § 101 , g. , 

and 5 Code of Federal Regulations (CFR) Part 2634. 

2. scope . This directive applies to all bureaus, the Depart- 
mental Offices (DO) , and the Office of Inspector General (OIG) . 

3. BACKGROUND . Treasury Order (TO) 107-04 delegated the 
authority to implement and manage the Department's ethics 
program to the General Counsel. 

4. DEFINITIONS. 

a. Act means the Ethics in Government Act of 1978, as 
amended. 

b. Designated Agency Ethics Official (DAEOl means the 
Deputy General Counsel of the Department of the Treasury (see 
TO 107-01). 

c. Senior Counsel for Ethics means the Senior Counsel for 
Ethics, Office of the Assistant General Counsel (Administrative 
and General Law) , who also serves as the Alternate Designated 
Agency Ethics Official. 

d. Standard Form <SF) 278 . "Public Financial Disclosure 
Report . » means SF 278 (Rev. 1/91), or subsequent editions of 
that form as prescribed by the Office of Government Ethics. 

5. BEPQRTI»g.RfiQVIREHENTg • 

a. Covered Individuals Required to File. The following 
individuals are required to file Public Financial Disclosure 
Reports . 


(1) Presidential nominees to positions requiring the 
advice and consent of the Senate. 
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(2) Officers and employees whose positions are classi- 
fied above GS-15 of the General Schedule, or the rate of basic 
pay for which is fixed, other than under the General Schedule, 
at a rate equal to or greater than 120 percent of the minimum 
rate of basic pay for GS-15 of the General Schedule, including, 
among others, Special Government Employees as defined in 18 
U.S.C. §202 and members of the Senior Executive Service. 

(3) Employees in the excepted service in positions 
which are of a confidential or policy-making character (i.e., 
positions excepted from the competitive service by the Office of 
Personnel Management under Schedule C) unless exempted by the 
Director of the Office of Government Ethics. 

b. List, of Covered individuals- 

(1) Annual List . No later than February 1 each year, 
the Director, Human Resources Directorate, DO, shall prepare a 
list of individuals required to submit annual Public Financial 
Disclosure Reports, except for officers and employees of the 
Internal Revenue Service (IRS), and submit the list to the 
Senior Counsel for Ethics. For the IRS, the annual list shall 
be prepared by the Office of Executive Support Services, IRS, 
and submitted to the Assistant Chief Counsel (General Legal 
Services) , IRS. 

(2) Monthly Update . The Human Resources Directorate, 
DO, shall provide monthly amendments to the annual list in cases 
of a: 


(a) new officer or employee not previously covered 
by the reporting requirements who enters into service in a 
covered position; or 

(b) covered officer or employee who leaves Federal 

service. 

c. information- Required To ..Be Included In. Report* The 
information required to be included in the SF 278 is set forth 
in detail in 5 CFR Part 2634 and the instructions accompanying 
the SF 278. 

d. Report Filing Dates . 

(1) Due Date . Reports must be filed: 

(a) except for Presidential nominees, within 30 
days following the covered employee's appointment, unless the 
employee vacated another position subject to the reporting 
requirement within 30 days prior to assuming the new position; 
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(b) by May 15 each year, if the employee served 61 
days or more in a covered position during the preceding calendar 
year; 


(c) within 30 days of termination of employment, 
if the employee served 61 days or more in a calendar year and 
has not accepted another covered position within 30 days there- 
after; and 


(d) in the case of Presidential nominees to posi- 
tions requiring the advice and consent of the Senate, a report 
must be filed no later than five days after the President 
transmits the nomination to the Senate. 

(2) Extensions of Time . The Senior Counsel for Ethics 
or the Assistant Chief Counsel (General Legal Services) , IRS, 
may grant reasonable extensions of time not exceeding a total of 
45 days for submitting SF 278s. A request for an extension of 
time for up to 45 additional days must be made to the DAEO, who 
shall submit the request, together with the DAEO's comments on 
the request, to the Director of the Office of Government Ethics 
for approval. The total of any extensions shall not exceed 90 
days . 


(3) Late Filing Fee . An individual who files a report 
more than 30 days after the report is required to be filed, or, 
if an extension is granted, more than 30 days after the last day 
of the extension period, shall be subject to a late filing fee 
of $200.00. Imposition of this fee may only be waived by the 
Director of the Office of Government Ethics. A request for a 
waiver must be made to the DAEO, who shall submit the request, 
together with the DAEO's opinion on the merits, to the Director 
of the Office of Government Ethics for approval. 

e. whe re. .Repo rts M ust Be F iled. 

(1) General . Except as provided in paragraph 5.e.(2), 
covered officers and employees shall submit their SF 278s to the 
Assistant General Counsel (Administrative and General Law) • 

(2) IRS Employees . Covered employees of the IRS, other 
than the Commissioner of Internal Revenue, and the Chief Counsel 
and Assistant Chief Counsel (General Legal Services) , shall 
submit their SF 278s to the Assistant Chief Counsel (General 
Legal Services), IRS. 

6. DISTRIBUT ION P T . .S T...Z13- 

a. general- 

(1) Annual Reports . No later than February 21 each 
year, the Director, Human Resources Directorate, DO, shall 
distribute a blank SF 278 to each covered employee, except for 
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covered employees of the IRS. Each form shall have a cover 
memorandum containing instructions from the DAEO and the name 
and telephone number of an official or officials designated by 
the DAEO to answer questions. To ensure confidentiality, a 
preprinted envelope shall also be provided to the reporting 
individual for transmittal of the completed report. 

(2) Entrflngg-flnd Termination Reports » upon entrance on 
duty or termination of a covered employee, the appropriate 
bureau personnel officer shall ensure that the employee is 
provided with a blank SF 278 in sufficient time for the employee 
to meet his filing obligations under paragraph 5.d.(l)(a) and 
(c). 


b. IRS Employees . The Assistant Chief Counsel (General 
Legal Services) , IRS, shall establish procedures to ensure the 
prompt distribution of SF 278s to covered officers and employees 
of the IRS. 

7. FAILURE TO SUBMIT OR FALSIFICATION OF PUBLIC FINANCIAL 
DISCLOSURE REPORTS. 

a. Failure of a covered individual to submit a Public 
Financial Disclosure Report, including information required to 
be reported, and providing information that does not fully and 
accurately reflect the matters being reported, may subject such 
individual to a civil penalty and to appropriate disciplinary or 
other action under section 104 of the Act. Knowing and willful 
falsification of information required to be filed under section 
102 of the Act may also subject a covered individual to criminal 
prosecution and sentencing under 18 U.S.C. SS1002 and 3571. 

b. Any instance of failure to file an SF 278 within 30 days 
of the date it ie due, including any extensions, should be 
reported promptly to the DAEO by the Senior Counsel for Ethics 
or the Assistant Chief Counsel (General Legal Services) , IRS. 

The DAEO shall ensure that the individual whose report is late 
is contacted and directed to file the report within as short a 
time as practicable. Similarly, the DAEO should be apprised 
immediately of any allegation of falsification of an SF 278. 

The DAEO shall take any appropriate action required by the Act, 
or other applicable regulations, to assure compliance with the 
reporting requirements and shall refer allegations of falsifica- 
tion and other violations of the reporting requirements to the 
Office of the Inspector General. However, instances of inad- 
vertent noncompliance with the technical reporting requirements 
need not be reported to the Office of the Inspector General if 
they are promptly corrected by the filer. 
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8. REVIEW . 

a. Date of Receipt . Upon receipt of each SF 278, the 
Senior Counsel for Ethics or the Assistant Chief Counsel 
(General Legal Services) , IRS, as appropriate, shall enter on 
the report the date it was received. 

b. Initial Review. 

(1) The Senior Counsel for Ethics or the Assistant 
Chief Counsel (General Legal Services) , IRS, as appropriate, 
should begin review of the Public Financial Disclosure Reports 
promptly after receipt. At their discretion, they may request 
other DO, bureau or OIG employees who may be more familiar with 
the reporting individual's responsibilities to conduct this 
review. Reviewers may request the filer's superior to assist in 
the review by identifying potential conflicts of interest. 

(2) Each SF 278 should be reviewed to determine if it 
has been completed in accordance with instructions on the form 
and the requirements of 5 CFR Part 2634 and whether the report 
discloses the existence of any conflict of interest. Upon 
completion of their review, reviewers shall recommend to the 
certifying official identified in paragraph 8.c. whether the 
report should be certified. 

(3) In the course of the review, the reviewer may 
require the submission of additional information by the report- 
ing individual. If a reviewer determines that a report has not 
been completed in a manner consistent with instructions, the 
reviewer shall request an amended report. If an amended SF 278 
cannot be submitted within a reasonable time, the reviewer may 
make pen and ink amendments as specifically requested by the 
reporting individual and indicate on the report that the amend- 
ments were entered at the request of the reporting individual. 

(4) Except as provided in paragraph 9 .a., review must 
be completed no later than 60 days from the date of receipt of 
the report. 

c. Certification . After completion of the review, the 
DAEO, in the case of Presidential appointees, and either the 
Senior Counsel for Ethics or the Assistant Chief Counsel (Gener- 
al Legal Services) , IRS, as appropriate, in the case of other 
officers and employees, shall sign and date the SF 278, certify- 
ing that, in that official's opinion, based on the information 
submitted, the report discloses no conflict of interest under 
applicable laws and regulations. 


6627 



4594 


Page 6 


TD 61-01 
07-24-92 


d. Remedial Action . In the event the certifying official 
concludes that the report discloses a conflict of Interest or Is 
not In compliance with the Act, the certifying official may 
offer the reporting Individual, In writing, an opportunity for 
personal consultation and suggest measures that can be taken to 
bring the report Into compliance. Except for unusual situa- 
tions, such remedial action shall be completed within ninety 
days from the date the individual was notified. If compliance 
is not secured, the DAEO shall report the matter to the Deputy 
Secretary for appropriate action under sections 106(b)(4) and 
(6) of the Act. 

9. XB&NSMITTAL.-gf -CERTAIN SF 278 REPORTS TO THE OFflCE-SE 
GOVERNMENT ETHICS* 

a. Nominees . In the case of Presidential nominees to 
positions requiring the advice and consent of the Senate, a 
Public Financial Disclosure Report shall be filed with the DAEO 
within five days of transmittal by the President to the Senate 
of the individual's nomination. The DAEO shall immediately 
review and certify the report, if appropriate. Within three 
days, the report shall be transmitted to the Office of Govern- 
ment EthiTcs for further review and certification. 

b. Presidential Appointees . Following certification of the 
SF 278s by the DAEO, the annual and termination reports of 
Presidential appointees shall be forwarded to the Office of 
Government Ethics for further review and certification. 

c. Designated Agency Ethics -Official. Following certifi- 
cation of the SF 278s by the Senior Counsel for Ethics, the 
annual or termination reports of the DAEO shall be forwarded to 
the Office of Government Ethics for further review and certifi- 
cation. 

10. CUSTODY, Of. PUBLIC. -EINANCI AL-DISCEO.SVRE REPORTS- 

a. General . Except as provided in paragraph 10. b. , 

SF 278s submitted by covered employees will be maintained by the 
Senior Counsel for Ethics. 

b. IRS Employees . SF 278s submitted by covered employees 
of the IRS and Office of Chief Counsel, IRS, other than those of 
the Commissioner, Chief Counsel and Assistant Chief Counsel 
(General Legal Services) , will be maintained by the Chief, 

Office of Executive Support Services, IRS National Office. 

c. Duration . SF 278s will be retained for six years from 
the date of execution (or a longer period, as necessary, if 
related to an ongoing investigation) . 
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11. PUBLIC -D I S C LOSURE OF SF 279 REPORTS « 

a. Availability . The official designated in paragraph 10. 
as having custody of a Public Financial Disclosure Report shall 
make the report available for public inspection within 30 days 
after receipt. 

b. Requests ffir-BiSfil os urg. Any Public Financial Disclo- 
sure Report will be made available for inspection or copying by 
any member of the public in accordance with the Act upon written 
request submitted to the official designated in paragraph 10. as 
having custody of the report. The report will be made available 
as soon as practicable, but no later than ten days from the date 
of the request. 

c. Copies . There will be a charge per page to cover the 
costs of reproduction computed in accordance with 31 CFR 
51.7(g)(1). No copies will be made until payment is received. 
Any request for a waiver of the charge, in the public interest, 
must be made in writing to the Senior Counsel for Ethics, or the 
Assistant Chief Counsel (General Legal Services) , IRS, as 
appropriate, and must include specific reasons for the request. 

d. Requestor 7 s Certification . Each requestor shall be 
required to certify, in writing, that the requestor is aware of 
the provisions, in section 105(c) of the Act, against unlawful 
uses of the reports, and the penalties provided thereunder. 

e. Record of Disclosure . The official designated in 
paragraph 10. as having custody of a report shall maintain a 
record of the disclosure of any report which will identify the 
particular report (s) disclosed, the date of the request, the 
name and address, if available, of the requestor, and any 
charges collected for reproduction. This record will be public- 
ly available to any interested person, including any individual 
whose report is disclosed. 

12. SUPPLY OF FORMS . DO and bureau employees may obtain copies 
of SF 278 from the Human Resources Directorate, DO. 

13. CANCELLATION . Treasury Directive 61-01, "Implementation of 
Financial Disclosure Requirements of Ethics in Government Act," 
dated April 19, 1979, is superseded. 

14. AUTHORITIES' 

a. TO 107-01, "The Ethics in Government Act of 1978." 

.b. TO 107-04, "The General Counsel." 


6629 



4596 


Page 8 


TO 61-01 
07-24-92 


15. REEEREHCES. 


a. Title II of the Ethics in Government Act of 1978 , as 
amended, 5 U.8.C. App. §101, fit fififl- 

b. 5 CFR Part 2634, "Executive Personnel Financial 
Disclosure Requirements." 


16. QEEICE. JBE -PRIMARY - INTEREST • 
Legal Division. 


Office of the General Counsel, 


''Jeanne S. Archibald 
General Counsel 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE : February 14, 1990 


NUMBER : 


SUBJECT : Environmental Effects Abroad of Major Department 

Treasury Actions 


75-03 
of the 


1. PURPOSE . This directive restates policy, standards and 
procedures for implementing Executive Order (E.O.) 12114, which 
provides the exclusive and complete determination of what is 
required of Federal agencies with respect to their actions 
significantly affecting the environment of places outside the 
United States. 

2. POLICY . The Department of the Treasury recognizes the 
importance of examining, as appropriate, the implications of 
certain of its actions with respect to the environment outside 
the United States, its territories and possessions, and shall act 
in accordance with the requirements of E.O. 12114 to further the 
purpose of the National Environmental Policy Act (NEPA) , the 
Marine Protection Research and Sanctuaries Act, and the 
Deepwater Port Act consistent with the foreign policy and 
national security policy of the United States. 

3. RESPONSIBILITIES- 

a. The Assistant Secretary (Management) is designated in 
Treasury Directive (TD) 75-02, "Department of the Treasury 
Environmental Quality Program" as the Departmental Environmental 
Quality Officer (EQO) , and as such is responsible for the 
following functions: 

(1) maintains liaison and conducts consultations with the 
Department of State (State) and the Council on Environmental 
Quality (CEQ) as required under this directive? 

(2) ensures that the actions of the Departmental Offices 
and bureaus (hereinafter referred to as bureaus) with respect to 
E.O. 12114 are coordinated; 

(3) establishes, in consultation with the General Counsel 
and Assistant Secretary (International Affairs) , categorical 
exclusions and exemptions or modifications pursuant to section 
2-5 (b) and 2-5 (c) of E.O. 12114, in addition to those provided in 
section 2-5 (a), as may be necessary to meet emergency circum- 
stances, situations involving exceptional foreign policy and 
national security sensitivities, and other such special 
circumstances ; 

(4) assists bureaus in reviewing and assessing environ- 
mental documents; 
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(5) provides guidance in the preparation, processing and 
distribution of environmental documents; and 

(6) receives for clearance action all draft and final 
environmental documents, originating in the Department. 

b. The Departmental Environmental Programs Officer. Office 
of Management Supp ort Systems, is designated as the Departmental 
NEPA liaison and, under the general guidance of the Director, 
Office of Management Support Systems, shall provide program 
support to the Assistant Secretary (Management) in carrying out 
the responsibilities of this directive. 

c. Assistant Secretaries and Heads of Bureaus shall: 

(1) prepare, and circulate for consideration of others, 
an environmental document when an applicable action or policy 
area in question falls under their immediate jurisdiction; 

(2) ensure that classified information is safeguarded 
from disclosure in accordance with paragraph 12. of this 
directive; 

(3) contact the Departmental EQO as soon as possible 
about any matter which, due to emergency circumstances, foreign 
policy or national security interests, or other special circum- 
stances, may call for a modification or an exemption; and 

(4) assure that communications with CEQ, State, and other 
government agencies, individuals or foreign governments on 
matters concerning E.O. 12114 are signed by, or coordinated with, 
the Departmental EQO. 

d. Bureau Environmenta l Quality Offices (BEQOs) designated 
in accordance with paragraph 4.c.(4) of TD 75-02 shall: 

(1) identify bureau actions requiring the preparation of 
environmental documentation and ensure that the environmental 
documents are prepared timely and with the prescribed content by 
appropriate bureau staff; and 

(2) ensure the bureau's compliance with the require- 
ments of E.O. 12114 and this directive, in particular, by 
coordinating the review within the bureau of the environmental 
documents, and by maintaining compliance with all applicable 
scheduling, consultation, and notice requirements. 
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e. The General Counsel , who is responsible for providing 
legal advice, shall: 

(1) determine whether a proposed bureau action consti- 
tutes a major Federal action within the scope of section 2-3 of 
E.O. 12114; and 

(2) advise responsible officials with respect to the 
description of modifications pursuant to paragraph 7.g. and 
categorical exclusions and exemptions pursuant to paragraphs 10. 
and 11. of this directive. 

4. DEFINITIONS . 

a. Environment . The natural and physical environments, 
excluding social, economic and other environments; an action 
significantly affects the environment if it does significant harm 
to the environment even though on balance the agency believes the 
action to be beneficial to the environment. 

b. Environmental Documents . Those documents described by 
E.O. 12114 consisting of environmental impact statements, 
environmental reviews and environmental studies. 

c. Environmental Review. A concise review of the environ- 
mental issues involved, including an environmental assessment, 
summary environmental analysis, or other appropriate document. 

d. Environme n tal S tudy - a bilateral or multilateral 
environmental study, relevant or related to the proposed action, 
by the United States and one or more foreign nations or by an 
international body or organization in which the United States is 
a member or participant. 

e. Global Commons . Areas outside the jurisdiction of any 
nation, such as the oceans or Antarctica. 

f. United States . All States, territories and possessions 
of the United States and all waters and airspace subject to the 
jurisdiction of the United States. 


5. GENERAL . 


a. E.O. 12114 calls for pertinent environmental considera- 
tions to be taken into account by responsible Federal officials 
when authorizing and approving major Federal actions, specified 
in section 2-3 of E.O. 12114, that significantly affect the en- 
vironment outside the United States, territories and possessions 
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b. Only environmental effects on geographical areas outside 
the United States are covered by £.0. 12114. The environmental 
documentation and other requirements with respect to major 
Departmental actions causing environmental effects within the 
United States are covered by the National Environmental Policy 
Act and the CEQ Regulations implementing NEPA. Guidance as to 
those requirements is set out in TD 75-02. 

6. EFFECTS fltt THE GLOBAL COMMONS- 

a. General . An environmental impact statement shall be 
prepared when a major Federal action significantly affects the 
environment of the global commons. In the event a proposed 
bureau action appears to be a major Federal action that will 
significantly affect the environment of the global commons, no 
substantive decisions on the proposed action shall be made until 
the following requirements have been met. 

b. Environmental Assessments* 

(1) An environmental assessment shall be prepared by the 
responsible bureau, in consultation with the Departmental EQO, to 
determine whether a proposed bureau action is a major Federal 
action which will significantly affect the environment of the 
global commons. The assessment shall be a brief, concise 
document and shall: 

(a) describe the proposed action; 

(b) discuss the need for the proposed action and its 
environmental effects; 

(c) analyze th« reasonable alternatives to tho 

proposed action and their environmental effects; 

(d) contain sufficient evidence and analysis for 
determining whether to prepare an environmental impact statement 
or a finding of no significant impact; and 

(e) be available to the public upon request, subject 
to the provisions of paragraph 7.f. 

(2) If it is found in the assessment that the proposed 
action will have no significant effect on the environment of the 
global commons, the findings shall be reviewed and approved by 
the Assistant Secretary (Management) , before the bureau may 
proceed with the proposed action. 
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(3) If it is determined that the proposed action will 
significantly affect the environment of the global commons, an 
environmental impact statement shall be prepared. 

c. Environmental Impact Statements (EISs) . 

(1) EISs shall be kept as concise as possible while still 
providing adequate, meaningful and factual information and 
analysis. EISs shall contain the following information: 

(a) a brief summary of the statement; 

(b) a description of the proposed action and the need 

for it; 

(c) a description of the environmental effects of the 
proposed action and the environment of the global commons 
affected toy the proposed action; 

(d) the reasonable alternatives to the action and 
their environmental effects; 

(e) any mitigation measures available; and 

(f) a list of the persons who were primarily respon- 
sible for preparing the statement together with their qualifi- 
cations. 


(2) EISs shall first be issued in draft for comment by 
other Federal agencies with relevant expertise. Final statements 
shall address substantive issues raised in the comments received. 
Notice of the availability of draft and final EISs shall be 
published in the Eftferal Register * 

(3) No decision on the proposed action may be made, other 
than a decision to terminate further consideration of the 
proposed action, until the following time periods, calculated 
from the publication date of the notice in the Federal Register 
have been observed: 

(a) not less than 45 days for comment on draft 
statements; and 

(b) not less than 90 days and 30 days respectively 
for public availability of draft and final statements, subject to 
the provisions of paragraph 7.f. The 90 and 30 day periods 

may run concurrently. 
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(c) The Departmental EQO may, upon a proper shoving 
of need, reduce the above time periods. 

(4) The full resources of the Department shall be 
utilized in developing the information required in the prepara- 
tion of an EIS • Expertise of other Federal agencies shall also 
be utilized, to the fullest extent possible, in preparing the 
EIS. 


(5) If an EIS for a particular action already exists, no 
new statement need be prepared, as long as the existing document 
contains information that is current, relevant and adequate. 

7. EfZECTS .PN rQREISN .NAIIQN S , M D ,,£RQXLCTED-JS.LQJBAL RESOURCES • 

a. general ♦ 

(1) E.O. 12114 calls for an environmental document, as 
described in paragraph 7.b.(3), to be prepared for major Federal 
actions significantly affecting: 

(a) The environment of a foreign nation, and which 
provide to that nation a: 

1 product, or physical project producing a 
principal product or an emission or effluent, which is prohibited 
or strictly regulated by Federal lav in the United States because 
its toxic effects on the environment create a serious public risk 
(e.g., asbestos, vinyl chloride, acrylonitrile, isocyanates, 
polychlorinated biphenyls, pesticides, mercury, beryllium, 
arsenic, cadmium, and benzene) ; or 

£ physical project which in the united States 
is prohibited or strictly regulated by Federal lav to protect the 
environment against radioactive substances (e.g., nuclear 
reactors and nuclear waste facilities) . 

(b) The environment of a foreign nation not partici- 
pating with the United States and not otherwise involved in the 
action; 


(c) Natural or ecological resources of global impor- 
tance designated for protection by the President, or, in the 
case of such a resource protected by international agreement 
binding on the United States, by the Secretary of State. 


66 36 



4603 


TD 75-03 Page 7 

02-14-90 


(2) In the event a proposed bureau action appears to be a 
major Federal action that will significantly affect the environ- 
ment or resources as described in paragraphs 7.a.(l)(a), (b) , or 
(c) , no substantive decisions on the proposed action may be made 
other than a decision to terminate further consideration of the 
proposed action, until the following requirements have been met. 

b. Determination of Effect . 

(1) A determination shall be made, as soon as possible, 
as to whether the proposed bureau action is a major Federal 
action that will significantly affect the environment or 
resources as described above. This determination shall be made 
by the responsible bureau official in consultation with the 
Departmental EQO and the General Counsel. 

(2) If it is determined by the bureau that the proposed 
action is not a major Federal action that will significantly 
affect the environment of a foreign nation or protected resource 
listed in paragraph 7.a.(l), that finding shall be reviewed and 
approved by the Assistant Secretary (Management) and made 
available to the public upon request, and the bureau may 
proceed with the proposed action. 

(3) If it is determined that the proposed action is a 
major Federal action that will significantly affect the environ- 
ment of a foreign nation or protected resource listed in 
paragraph 7.a.(l), that finding shall be documented by the bureau 
in consultation with the Assistant Secretary (Management) , and 
made available to the public upon request. The bureau may not 
proceed with the proposed action until either an environmental 
study or environmental review is prepared. 

c. Environmental Studies. 

(1) The Department shall cooperate with other countries 
and international organizations, as appropriate, when preparing 
environmental studies. 

(2) The contents of environmental studies shall remain 
flexible to allow for such considerations as outlined in para- 
graph 7.g. However, whenever feasible, environmental studies 
should contain information similar to that found in environmental 
assessments and impact statements as described in paragraphs 
6.b.(l) and 6.c.(l), e.g., a description of the proposed action, 
the anticipated environmental impacts of the proposed action, and 
any feasible mitigation measures. 
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d. Environmental Reviews . The contents of environmental 
reviews shall remain flexible to allow for such considerations as 
outlined in paragraph 7.g. Environmental reviews may be prepared 
in any format which facilitates bureau decisionmaking with 
respect to the proposed actions involved. However, whenever 
feasible, environmental reviews should contain information such 
as that suggested for environmental studies. 

e. CQumunigatlong vrith faxalan govrnatntg and InttrnafclQnal 

Organizations . Communications with foreign governments and 
international organizations concerning matters within the scope 
of E.O. 12114 and this directive shall be coordinated, through 
the Departmental EQO, with State. 

f. toLllafailltY qg Environmental Dscuaenla* Determinations 
with respect to the release outside the Department of environ- 
mental documents shall be made by the responsible bureau head in 
consultation with the Departmental EQO. The release shall be 
subject to the "Considerations" and "Classified Information" 
provisions in paragraphs 7.g. and 12. respectively, and where 
foreign nations may be involved shall be coordinated with State. 

9* Coni idirat ions- 

(1) Section 2-5 (b) of E.O. 12114 allows for appropriate 
modifications in the preparation, content and availability of 
environmental studies and reviews, where necessary, to: 

(a) enable the bureau to decide and act promptly as, 
and when, required; 

(b) avoid adverse impacts on foreign relations or 
infringements in fact or appearance of other nations' sovereign 
responsibilities; or 

(c) ensure appropriate reflection of: 

1 diplomatic factors ; 

2 international commercial, competitive and 
export promotion factors; 

2 needs for governmental or commercial 

confidentiality ; 

± national security considerations; 
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£ difficulties of obtaining information and 
bureau ability to analyze meaningfully the environmental effects 
of a proposed action; and 

£ the degree to which the bureau is involved 
in, or able to, affect a decision to be made. 

(2) In the event the preparation, content and distri- 
bution of an environmental study or review need to be modified, 
as to one or more of the considerations listed, the bureau head 
shall contact the Departmental EQO, as soon as possible, to 
determine the procedures to be followed in that particular case. 

8. USE OF THE ENVIRONMENTAL DOCUMENTS IN THE REVIEW PROCESS . 

The environmental document (s) shall accompany the proposal 
through the entire bureau review process. The bureau officials 
responsible for authorizing or approving the proposed action 
shall consider the information contained in the environmental 
document (s) and shall make an appropriate record of their 
decisions, indicating their utilization of the environmental 
document (s) and the reasons for their ultimate decision on the 
proposed action. 

9. LEAD AGENCY . When other agencies are involved with the 
Department in an action encompassed by E.o. 12114, a lead agency 
may be designated to supervise the preparation of the environ- 
mental documentation called for. In making the lead agency 
designation, the following factors shall be considered: 

a. the magnitude of the agency 1 s involvement; 

b. which agency or agencies have project approval and 
disapproval authority; 

c. the agency's expertise concerning the action's 
environmental effects; 

d. the duration of agency involvement; 

e. the sequence of agency involvement; and 

f. in the event an environmental document is to be prepared 
for a bureau action, pursuant to this directive, and a lead 
agency is to be designated, the bureau shall coordinate its 
involvement in the designation procedure with the Departmental 
EQO. 
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10. CATEGORICAL EXCLUSIONS . The Assistant Secretary (Management), 
in consultation with the General counsel and the Assistant 
Secretary (International Affairs), is authorized to provide for 
categorical exclusions for those Departmental actions that 
normally do not, individually or cumulatively, significantly 
affect the environment of the global commons, a foreign nation, 
or a protected global resource. If an action is covered by a 
categorical exclusion, no environmental document need be prepared 
unless information developed during the planning for the action 
indicates that the action is likely to cause significant adverse 
environmental effects. Bureaus should submit recommendations for 
categorical exclusions and accompanying justification to the 
Director, Office of Management Support Systems. 

11. EXEMPTIONS- 

a. Subject to the limitations in Section 2-5 (d) of E.O. 
12114, the following actions are exempt from the application of 
the E.O: 


(1) actions not having a significant effect on the envi- 
ronment outside the United States as determined by the bureau; 

(2) actions taken by the President; 

(3) actions taken by or pursuant to the direction of the 
President or Cabinet officer when the national security or 
interest is involved or when the action occurs in the course of 
an armed conflict; 

(4) intelligence activities and arms transfers; 

(5) export licenses or permits or export approvals, and 
actions relating to nuclear activities except actions providing 
to a foreign nation a nuclear production or utilization facility 
as defined in the Atomic Energy Act of 1954, as amended, or a 
nuclear waste management facility; 

(6) votes and other actions in international conferences 
and organizations; 

(7) disaster and emergency relief action; and 

(8) activities of joint economic commissions between the 
United States and foreign governments that are predominantly 
financed by the foreign governments, as provided for in section 
2-5 (C) of E.O. 12114. 
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b. The Assistant Secretary (Management) , in consultation 
with the General Counsel and the Assistant Secretary 
(International Affairs) , is authorized to provide for exemptions 
in addition to those specified in section 2-5 (a) of E.O. 12114. 
These additional exemptions shall be made as necessary to meet 
emergencies, situations involving exceptional foreign policy and 
national security sensitivities, and other such special circum- 
stances. The Departmental EQO is required to consult with State 
and CEQ, as soon as feasible, with respect to any additional 
exemptions authorized. This consultation need not take place 
prior to the authorization of the exemption. 

12. CLASSIFIED INFORMATION . Classified information contained in 
the environmental documents will be safeguarded from disclosure 
in accordance with the Department's regulations, at 31 CFR Part 
2, implementing E.O. 12356, "National Security Information." The 
requirements of that E.O. take precedence over any requirements 
of disclosure in this directive. 

13. RIGHT OF ACTION . These procedures are issued solely for the 
purpose of establishing internal procedures for the Department of 
the Treasury to consider the significant effects of its actions 
on the environment outside the United States, its territories and 
possessions. Nothing in these procedures shall be construed to 
create a cause of action. 

14. AUTHORITY . E.O. 12114, "Environmental Effects Abroad of 
Major Federal Actions," dated January 4, 1979. 

15. REFERENCE . TD 75-02, "Department of the Treasury 
Environmental Quality Program." 

16. cancellation - td 75-03, "Environmental Effects Abroad of 
Major Department of the Treasury Actions," dated July 8, 1980, is 
superceded . 

17. OFFICE OF PRIMARY INTEREST* Office of Management Support 
Systems, Management Programs Directorate, Office of the Deputy 
Assistant Secretary for Departmental Finance and Management, 
Office of the Assistant Secretary (Management) • 

Linda/ M. Combs 

Assistant Secretary (Management) 
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DEPARTMENT OP THE TREASURY 

DIRECTIVE 


DATE : October 13, 1993 


NUMBER: 75-06 


SUBJECT : Prevention, Control and Abatement of Environmental Pollution 


1 . PURPOSE . This Directive establishes polices and assigns responsibilities for 
carrying out the requirements of Executive Order (E.O.) 12088, "Federal Compli- 
ance with Pollution Control Standards.” Also, this Directive authorizes issuance 
of Treasury Department Publication (TD P) 75-06, "Environmental Survey Hand- 
book," by the Office of Management Support Systems (OMSS). 

2. SCOPE . This Directive applies to all bureaus, the Departmental Offices (DO), 
and the Office of Inspector General. 

3. POLICY , it is the policy of the Department of the Treasury that bureaus: 

a. shall comply with E.O. 12088 and all Federal, State, interstate and local 
environmental laws; 

b. located in space provided through the General Services Administration 
(GSA) share this responsibility for compliance with GSA and must determine 
which environmental compliance responsibilities reside with the bureau and which 
reside with GSA. In general, GSA will not assume responsibility for hazardous 
wastes generated by a tenant, or delegatee; and 

c. are responsible for any special purpose underground storage tanks 
required by the bureau. 

4. BACKGROUND. 

a. E.O. 1 2088 assigns responsibility to each agency to ensure that all 
necessary actions are taken for prevention, control and abatement of environmen- 
tal pollution with respect to their facilities and activities. It requires that sufficient 
funds be requested in the agency budget to ensure compliance with applicable 
pollution control standards. E.O. 12088 and related Federal laws make it clear 
that Federal facilities must comply with Federal, State, interstate and local 
regulations. The major Federal laws which sffect Treasury facilities are listed in 
the Attachment. 


6642 



4609 


Page 2 


TD 75-06 

10-13-93“ 


-b. Office of Management and Budget (0MB) Circular A-106 provides . 

policies and procedures to be followed by Federal agencies in carrying out the 
provisions of E.O. 12088. It requires agencies to develop five-year "Pollution 
Control Plans." It also requires that agencies report all pollution control projects 
to the Environmental Protection Agency (EPA) semi-annually. EPA sends out a 
call letter with detailed guidance for agency submissions. EPA reviews the plans 
and individual projects. EPA then either rates the project adequate or issues a 
needed or inadequate letter back to the originating agency. EPA notifies OMB of 
the ratings for the projects. OMB uses the A-106 reports as a check against 
agency budget submissions for environmental compliance. Projects not appearing 
in both the budget submission and the A-106 report are likely to be dropped. 

5. DEFINITIONS . All definitions pertinent to this Directive may be found in the 
statutes listed in the Attachment and the EPA regulations found in the appropriate 
parts of Title 40 of the Code of Federal Regulations (CFR). 

6. ENVIRONMENTAL SURVEY HANDBOOK- The Environmental Survey Hand- 
book (TD P 75-06) describes the process of oversight and evaluation to be used 
in determining whether Treasury facilities are being operated in compliance with 
applicable environmental law. The handbook contains the rationale for conduct- 
ing environmental surveys, the process to be used and technical appendices ad- 
dressing the various Federal environmental laws. The handbook requires supple- 
mentation for facilities in States with more stringent requirements. Bureaus may 
choose to use a commercial or other agency's environmental audit programs or 
services, in lieu of the handbook if it will expedite compliance. After the survey is 
conducted, the bureau should initiate both the OMB Circular A-106 process and 
the budget process to plan projects to remedy any deficiencies. 

7. RESPONSIBILITIES. 

a. The Assistant Secretary (Management) is the Departmental Environmen- 
tal Compliance Official and is responsible for establishing overall policy and guide- 
lines to ensure compliance with E.O. 12088 in the Department. 

b. The Director. OMSS. has oversight responsibilities for the management 
and direction of the environmental compliance program and shall: 

(1 ) develop the pollution abatement program and evaluate its perfor- 
mance in accordance with appropriate criteria; 

(2) designate a Departmental Environmental Compliance Liaison; and 
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- (3) develop procedures for: ...... 

(a) identifying and correcting program compliance weaknesses 
through management reviews, internal control reviews and other appropriate 
means; and 


(b) increasing bureau environmental compliance. 

c. The Assistant Director (Environment and PlanninflL.QM&S, is designated 
the Departmental Environmental Compliance Program Liaison and, under general 
guidance of the Director, OMSS, shall: 

(1) provide program support to the Assistant Secretary (Management) in 
carrying out the requirements of the environmental laws. Government environ- 
mental policy and this Directive; 

(2) conduct oversight activities to assure that an effective environ- 
mental protection program is implemented throughout the Department which 
directs attention to identifying and controlling pollution problems; 

(3) coordinate the Department's semi-annual submission to OMB for 
the reporting requirements set forth in OMB Circular A-106; 

(4) represent the Department at the EPA's monthly Environmental 
Roundtable; 

(5) assist in resolving environmental compliance related problems 
associated with the Department's actions, activities or programs undertaken to 
comply with Treasury Directive (TD) 75-02 or other environmental laws or 
regulations; and 

(6) publish TD P 75-06 and issue revisions as necessary. 

d. The Deputy Assistant Secretary (Administration). Heads of Bureaus, and 
the Inspector General , as it relates to their respective bureaus and offices, shall: 

(1) implement E.O. 12088 and this Directive within their respective 
organizations and comply with the requirements; 

(2) designate a senior management official with program responsibility 
for the provisions of E.O. 12088 and this Directive and notify the Assistant 
Secretary (Management) of the designation, in writing, no later than 60 days after 
the date of this Directive; 
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(3) ensure that all facilities are covered by a program to control environ- 
mental pollution in compliance with E.O. 12088. This program should include 
environmental surveys of facilities to identify existing or potential environmental 
pollution problems, plans for correcting the problems, including budgeting for the 
necessary resources and appropriate training of employees involved in the 
program; 


(4) coordinate environmental program activities with the Office of the 
Assistant Secretary (Management); 

(5) prepare a semi-annual plan for the control of environmental pollution 
as required by sections 1 through 4 of E.O. 12088 (OMB has ruled that the 
reporting requirements of OMB Circular A- 106 constitute compliance with 
sections 1 through 4 of the E.O.); and 

(6) provide to the Assistant Secretary (Management) a copy of each 
notice of violation, compliance agreement, administrative order, consent order or 
equivalent document (regarding environmental pollution at a facility) issued by 
Federal, State or local regulatory or enforcement organization within 30 days of 
receipt of the document. 

8. REPORTING REQUIREMENTS. 

a. OMB Circular A- 106 . Reporting requirements set forth in OMB Circular 
A-106 shall be submitted to the Director, OMSS, for consolidation and submis- 
sion to OMB through EPA. EPA will review the reports and request changes 
necessary to achieve compliance. 


b. Annual Environmental Report . An annual report of facility environmental 
program activities shall be submitted to the Assistant Secretary (Management) by 
December 1 5 each year. This report shall supplement the report required by OMB 
Circular A-106 and shall contain the following elements. 

(1) Information from the previous Fiscal Year (FY) including a brief 
summary of major accomplishments. 

(2) A copy of directives and handbooks issued to the field. 


(3) A copy of the conclusions and recommendations of any environ- 
mental surveys. 

(4) An outline of training courses, workshops or seminars conducted. 

(5) A description of plans for the current FY, including information on 
prioritization of categories of projects. 
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~<6) A brief description of planned training, workshops or seminars, 
environmental surveys and an estimate of funds and personnel resources 
required. 

9. EFFECTIVE PATE ANEL IMPLEMENTATION- This Directive is effective 
immediately. Bureaus shall develop internal bureau specific procedures necessary 
to carry out the requirements of this Directive within 1 80 days of the date of 
issuance. 

10. AUTHORITIES. 

a. E.O. 12088, "Federal Compliance With Pollution Control Standards," 
dated October 13, 1978 (43 FR 47707, 3 CFR 1978, Comp., p. 243). 

b. OMB Circular A-106, "Reporting Requirements in Connection With the 
Prevention, Control, and Abatement of Environmental Pollution at Existing Federal 
Facilities,” dated December 31, 1974. 

c. 40 CFR, "Protection of Environment." 

11. REFERENCE . TD 75-02, "Department of the Treasury Environmental Quality 
Program." 

12. OFFICE OF PRIMARY INTEREST . Office of Management Support Systems, 
Management Programs Directorate, Office of the Deputy Assistant Secretary 
(Management), Office of the Assistant Secretary (Management). 


Acting Assistant Secretary (Management) 

Attachment 
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FEDERAL LAWS WHICH HAVE MAJOR EFFECTS 


1 . INTRODUCTION . The following laws, with the exception of the Comprehen- 
sive Environmental Response, Compensation and Liability Act, permit EPA to 
delegate implementation responsibility and regulatory authority to a State if the 
State's regulations are equal to, or more stringent than, the Federal regulations. 
The majority of the programs have been delegated to the States. As a result, 
there are a multitude of State and local regulations of which environmental 
program managers at Treasury facilities must be knowledgeable to ensure 
compliance. The most logical point of bureau interface with the regulatory 
authorities is at the field level between the Treasury bureau environmental 
program manager and the appropriate environmental offices, i.e., State, local, or 
EPA regional office. 

2. FEDERAL LAWS- 

a. The Federal. WfltflCfollutlQn.CQntrol Act (33 u.S.C. 1251 gi sag.) regu- 
lates the discharge of pollutants info U.S. waters. Discharges may be directly into 
the waters of the U.S., or in the case of certain industrial discharges, the law 
applies to the effluent sent to the local public-owned treatment works. EPA is 
moving to regulate storm water runoff, and this may also affect some facilities. 
The primary Treasury impact is for sewage at remote locations and for industrial 
discharges. 

b. The Clean Air Act (42 U.S.C. 7401 fit tfifl.) authorizes the EPA to 
establish regulations limiting the discharge of pollutants into the atmosphere to 
protect and enhance the quality of the nation's air. The primary impact to 
Treasury facilities would be in the areas of particulate matter, asbestos, the phase 
out of ozone-depleting compounds (both chlorofiuorocarbons (CFCs) and 
hydrochloro-fluorocarbons (HCFCs), transportation management plans to minimize 
vehicle emissions, and volatile organic compounds from industrial operations. 

c. The Resource Conservation and Recovery Act (42 U.S.C. 6901 fit Mg.) 
requires proper handling of solid and hazardous waste to protect human health 
and the environment. This law regulates hazardous waste from "cradle to grave" 
requiring testing and identification, manifesting and transportation, treatment, 
storage and disposal, in accordance with EPA regulations. If a facility is subject 
to this law, there are annual personnel training requirements that must be met. 
The law requires an affirmative procurement program addressing products with 
recovered material content. The law also regulates underground storage tanks. 
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d. The Federal Facility Compliance Act of 1992 (Public Law 102-386) 
expressly waives any immunity applicable to the U.S. with respect to any such 
substantive or procedural requirement including, but not limited to, any injunctive 
relief, administrative order or civil or administrative penalty or fine... or reasonable 
service charge. This amends the Resource Conservation and Recovery Act to 
reaffirm the original intent of Congress that each department, agency, instru- 
mentality, agent, employee and officer of the U.S. be subject to all of the provi- 
sions of Federal, State, interstate, and local solid waste and hazardous waste 
laws and regulations. Agencies are liable for civil penalties, and individual 
employees are liable for criminal penalties. 

e. The Toxic Substances Control Act (15 U.S.C. 2601 filsfifl.) authorizes 
EPA to issue regulations governing the use, manufacture, processing, distribution 
in commerce and disposal of chemical substances and mixtures which may 
present an unreasonable risk of injury to health or environment. The primary 
impact on Treasury is the regulation of asbestos and items containing polych- 
lorinated biphenyls (PCBs). 

f. The Comprehensive Environmental Response. Compensation and 
Liability Act (42 U.S.C. 9601 fit fiflfl.) requires notification to EPA for releases of 
oil, hazardous substances and pollutants or contaminants and past releases. It 
authorizes EPA to require cleanup of the release. 

g. The Safe Drinking Water Act (42 U.S.C. 300 fil SfiQ.) impacts Treasury 
facilities that provide their own water supply to 25 or more people at least 60 
days per year. 
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DATE : 


DEPARTMENT OF THE TREASURY 

DIRECTIVE 

July 26, 1990 


HUMBER: 28-02 


SUBJECT : Legislative Procedures 


1. PURPOSE . This directive establishes procedures and assigns 

responsibilities that govern Departmental review and coordination 
of the following documents and transmittals that express official 
legislative views of the Department of the Treasury: proposed 

legislation, proposed Executive Orders (E.O.), legislative 
reports, legislative comments, legislative programs, and 
congressional testimony. 

2. POLICY . It is the policy of the Department of the Treasury 
that draft legislation, proposed E.O.'s, legislative reports, 
legislative comments, legislative programs, and congressional 
testimony prepared by offices and bureaus express the policy of 
the Department, are consistent with the policy of the 
Administration, and are legally sufficient. Consistent with law, 
all transmittals shall be fully reviewed and coordinated within 
the Department and, as appropriate, within the Executive Branch, 
prior to their transmittal, presentation, release or other 
dissemination. 


3. SCOPE . 


a. General . This directive applies, without exception, to 
all offices and bureaus of the Department of the Treasury. 

b. Congressional Relations . Nothing in this directive shall 
be interpreted to apply to the conduct of the congressional 
relations program as described in Treasury Directive (TD) 27-09, 
"Organization and Functions of the Office of the Assistant 
Secretary (Legislative Affairs) . " 

c. Informal Legislative Contacts . Nothing in this directive 
shall be interpreted as prohibiting any office or bureau from 
entering into or engaging in informal discussions with any 
department or agency, the Congress, or any person, organization 
or group, with respect to any legislative matter. 

4. DEFINITIONS . Terms used in this directive are defined in the 
attachment. 
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5. PROCEDURES . 

a. General. 

(1) Except as provided in paragraph 5.a.(2), no draft 
legislation, proposed E.O., legislative report, legislative com- 
ment, Treasury testimony, or item prepared for inclusion in a 
legislative program that purports to represent the official views 
of the Department or any Treasury office or bureau shall be 
transmitted or presented to the Office of Management and Budget 
(0MB) , any department or agency of the Federal Government, or the 
Congress, or otherwise made available outside the Department, 
until review and coordination have been completed in accordance 
with paragraph 6. 

(2) In carrying out their responsibilities under this 
directive, the Office of the Associate General Counsel (Legisla- 
tion, Litigation and Regulation) (LIR) , the Office of the Execu- 
tive Secretary, and the Office of Tax Policy may, with respect to 
any document that is subject to Executive Branch coordination by 
OMB prior to transmittal to the Congress or other dissemination, 
initiate coordination with OMB prior to the completion of 
Departmental review and coordination required by paragraph 6. 

b. Legislative Reports, Legislative , comments, and. .Proposed 
E , 0 . 1 s . except those relating to tax legislation prepared by the 
Office of Tax Policy, shall be transmitted to LLR for review and 
coordination. 

c. Draft Legislation , except draft tax legislation prepared 
by the Office of Tax Policy, shall be transmitted to LLR for 
review and coordination. 

d. Treasury Testimony shall be prepared under the direction 
of the Assistant Secretary (Legislative Affairs) and, except 

as provided in paragraph 6.b.(2) with respect to testimony 
relating to tax legislation prepared by the Office of Tax policy, 
shall be transmitted to the Office of the Executive Secretary for 
review and coordination. 

e. Legislative Program submissions shall be prepared and 
reviewed by offices and bureaus as directed by LLR. 

6. BE2IEW AHB COORDINATION » 

a. Draft Legislation. Proposed E.O.'s. and Legislative 
Reports. Comments . and Programs. 

(1) LI£. Except as provided in paragraph 6.a.(2), LLR 

shall: 


(a) obtain all clearances and/or comments from 
appropriate offices and bureaus, resolve conflicting views, and 
coordinate with OMB any required Executive Branch review; and 
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(b) obtain clearance from the Executive Secretary 
for all legislative reports and draft legislation to be trans- 
mitted to the Congress, and for legislative reports to be 
transmitted to OMB recommending that the President veto an 
enrolled bill. 

(2) Office of Tax Policy . With respect to draft tax 
legislation and legislative reports and comments prepared by the 
Office of Tax Policy relating to tax legislation, the Office of 
Tax Policy shall: 

(a) obtain all clearances and/or comments from 
appropriate offices and bureaus, resolve conflicting views, and 
coordinate with OMB any required Executive Branch review; 

(b) obtain clearance from the Executive Secretary 
prior to transmitting legislative reports or draft legislation to 
the Congress pursuant to paragraph 7.b«, or legislative reports 
to OMB recommending that the president veto an enrolled bill; and 

(c) promptly provide LXR with a copy of any 
document for which clearance is initiated under this paragraph. 

(3) arrises and Bureaus- Offices and bureaus shall pro- 
vide clearances and/or comments to LLR or the Office of Tax 
Policy, as appropriate, on a timely basis and in the manner pre- 
scribed by LLR or the Office of Tax Policy. 

b. Trsasury Httimonv- 

(1) Executive Secretary. ^ 

(a) General . Except as provided in paragraphs 
6.b.(l)(b) and 6.b.(2), the Office of the Executive Secretary 
shall obtain all appropriate clearances within the Department and 
coordinate with OMB any required Executive Branch review. 

(b) Referral to The Office of the Executive 

Secretary shall refer to LLR for review and coordination pursuant 
to paragraph 6.a.(l), any Treasury testimony that transmits or 
includes draft legislation or a legislative report (other than 
testimony prepared by the Office of Tax Policy that transmits or 
concerns tax legislation) . 

(2) Office of Tax Policy. The Office of Tax Policy, 
with respect to testimony concerning tax legislation prepared by 
the Office of Tax Policy, shall: 

(a) obtain all appropriate clearances within the 
Department and coordinate with OMB any required Executive Branch 
review; 
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(b) provide the Executive Secretary with a copy of 
testimony at the time such testimony is circulated for clearance 
within the Department? 

(c) obtain clearance from the Executive Secretary 
prior to transmitting testimony to the Congress pursuant to 
paragraph 7 . a . ( 4 ) ; and 

(d) provide LIR a copy of any testimony that 
includes, transmits, or concerns tax legislation. 

(3) Offices and Bureaus . Offices and bureaus shall pro- 
vide clearances and/or comments to the Office of the Executive 
Secretary or the Office of Tax Policy, as appropriate, on a 
timely basis and in the manner prescribed by the Office of the 
Executive Secretary or the Office of Tax Policy. 

7. PREPARATION AND TRANSMITTAL OF DOCUMENTS. ORAL LEGISLATIVE 

REPPRTJS COMMENTS . 

a. General . Except as provided in paragraph 7.b., or unless 
otherwise directed by LLR or the Assistant Secretary (Legislative 
Affairs) : 

(1) Draft Legislation . Letters transmitting draft 
legislation to the Congress shall be prepared for the signature 
of the General Counsel and addressed to the Speaker of the House 
of Representatives and the President of the Senate. Draft 
legislation shall be transmitted to the Congress as directed by 
the Assistant Secretary (Legislative Affairs) . 

(2) Legislative Reports and Comments. 

(a) To the Congress . Written legislative reports 
to the Congress shall be prepared for the signature of the 
General Counsel, addressed to the chairperson of the appropriate 
committee or subcommittee, or member of the House of Representa- 
tives or the Senate and transmitted by LLR in coordination with 
the Assistant Secretary (Legislative Affairs) . 

(b) To OMB . Written legislative reports or 
legislative comments to OMB shall be prepared for the signature 
of the Deputy General Counsel, addressed as directed by LLR, and 
transmitted by LLR. Oral legislative reports and comments to OMB 
shall be communicated by LIR or as directed by LLR. 

(c) other . Written legislative reports or legisla- 
tive comments prepared for transmittal to other than the Congress 
or OMB shall be signed and transmitted by the appropriate policy 
official. 
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(3) Proposed E.O. 1 s . Letters transmitting proposed 
E.O. 's shall be prepared for the signature of the General 
Counsel, addressed to the OMB General Counsel, and transmitted by 
LLR. 


(4) Treasury Testimony shall be transmitted to the 
Congress as directed by the Assistant Secretary (Legislative 
Affairs) . 

b. Tax Legislation . Draft tax legislation and legislative 
reports and comments concerning tax legislation prepared by the 
Office of Tax Policy may be prepared for the signature of, or 
communicated by, the Assistant Secretary (Tax Policy) or that 
official's designee. The Office of Tax Policy shall consult with 
the Assistant Secretary (Legislative Affairs) prior to trans- 
mitting any such written document to the Congress and shall 
promptly provide LLR with a copy of any such transmittal. 

8. SPECIAL REQUIREMENTS « 

a. ggorflination With E«Pt 12512, ..rrgagraliSTO- " when prepar- 
ing draft legislation, legislative reports, legislative comments, 
or Treasury testimony, offices and bureaus shall take into con- 
sideration the principles of E.O. 12612. When transmitting draft 
legislation, legislative reports, legislative comments, or 
Treasury testimony for Departmental review and coordination, 
offices and bureaus shall advise LIR in writing of any signifi- 
cant Federalism implications. Offices and bureaus are advised 
that preparation of a Federalism Assessment (see TD 28-01, 
"Preparation and Review of Regulations," Part IV) may be 
required. 

b. Coordination with E.O. 12630. "Governmental Actions and 
Interference with Constitutionally Protected Property Rights-" 
When preparing draft legislation, legislative reports, legisla- 
tive comments,* or Treasury testimony, offices and bureaus shall 
take into consideration the principles of E.O. 12630 (see TD 
28-01, Part V). When transmitting draft legislation, legislative 
reports, legislative comments, or Treasury testimony for 
Departmental review and coordination, offices and bureaus shall 
advise LLR in writing of any significant takings implications 
identified. 

c. EapsrwcrK ..Rgdyction- 

(1) Draft Legislation . When preparing draft legisla- 
tion, offices and bureaus shall ensure that any reporting or 
recordkeeping requirement contained therein is necessary to 
carry out the purpose of the draft legislation and imposes the 
least amount of burden that is consistent with such purpose. 
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(2) Legislative Reports. Leaislativ. Cowmnts, and 
Treasury Testimony . When preparing legislative reports, legis- 
lative continents, or Treasury testimony, offices and bureaus shall 
address any reporting or recordkeeping requirement contained in 
the subject of such report, comment, or testimony that is 
unnecessary or imposes an inappropriate burden. 

d. Competitive Impact Statement. 

(1) General . When preparing draft legislation, legisla- 
tive reports, legislative comments, or written Treasury testi- 
mony, offices and bureaus shall consider whether the draft 
legislation, or the subject of the legislative report, comment, 
or testimony, may affect the ability of United States firms to 
compete in domestic and international commerce. In any instance 
where such an effect is identified, the office or bureau shall 
prepare a competitiveness impact statement which shall be 
included in the manner specified for the following: 

(a) draft legislation: in the letters transmitting 

the draft legislation to the Congress; 

(b) legislative report: in the legislative report; 

(c) legislative comments: in the written or oral 

comments provided to LLR or the Office of Tax Policy, as 
appropriate; and 

(d) written Treasury testimony: in the written 

testimony. 

(2) Content . A competitiveness impact statement shall 
address the impact of the draft legislation or the subject of 
the legislative report or comment, or testimony, on the: 

(a) international trade and public interests of the 
United States; and 

(b) ability of United States firms to compete in 
foreign or domestic markets. 

9. AUTHORITIES- 

a. OKB Circular A-19 (Revised), "Legislative Coordination 
and Clearance.” 

b. Treasury Order (TO) 113-01, "Redes ignat ion of the 
Assistant Secretary for Policy Development as the Assistant 
Secretary for Policy Management," dated March 30, 1989. 

c. TO 113-02, "Legislative Procedures." 
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d. E.O. 12612 , "Federalism, " dated October 26, 1987 (52 F R 
41685) . 

e. E.O. 12630, "Governmental Actions and Interference with 
Constitutionally Protected Property Rights," dated March 15, 

1988 (53 FR 8859) . 

f. 5 CFR Part 1320, "Controlling Paperwork Burdens on the 
Public," revised May 10, 1988 (53 FR 16618) (see also 5 CFR Part 
1320.10 and OMB annual bulletins concerning Information 
Collection Budgets). 

g. Section 5421 of the "Omnibus Trade and Competitiveness 
Act Of 1988" (P.L. 100-418). 

10. REFERENCES. 

a. TO 28-01, "Preparation and Review of Regulations," dated 
July 17, 1989. 

b. TD 27-09, "Organization and Functions of the Office of 
the Assistant Secretary (Legislative Affairs)," dated 

March 23, 1990. 

11. gfElCES QL PRIMARY INTEREST. 

a. The Office of the Associate General Counsel (Legislation, 
Litigation, and Regulation), Office of the General Counsel. 

b. The Office of the Assistant Secretary (Legislative 
Affairs) . 


c. The Office of the Assistant Secretary (Tax Policy) . 

d. The Office of the Executive Secretary, Office of the 
Assistant Secretary (Policy Management) . 


toys. 

Hollis S. McLoughlin 

Assistant Secretary (Policy Management) 


Attachment 
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DEFINITIONS 

1. Draft Legislation , Any of the following (including support- 
ing documents) prepared by or for an office or bureau and 
intended for transmittal to OMB, any department or agency of the 
Federal Government or the Congress, or is otherwise to be made 
available outside the Department: 

a. draft bill or resolution, or amendment thereto; 

b. draft amendment to a pending bill; or 

c. recommendation or proposal for specific legislative 
action. 

2. Legislative Report . Any of the following (including 
supporting documents) prepared by or for an office or bureau: 

a. written expression of views with respect to a pending 
bill intended for transmittal to the Congress; 

b. written or oral expression of views with respect to a 
pending bill intended for transmittal to 0MB; or 

c. expression of views on a pending bill, or endorsement of 
Federal legislation, included in an annual or special report or 
other written form, that is intended for transmittal to the 
Congress or OMB, or is otherwise to be made available outside the 
Department. 

3. Pending Bill . Any bill, resolution, proposal, or amendment: 

a. introduced in the Congress; 

b. pending before or under consideration by the Congress, 
whether or not it has been introduced; or 

c. that has passed both Houses of Congress, whether or not 
it has been presented to the president as an enrolled bill for 
signature. 

4. Legislative Comment . Any written or oral expression of views 
prepared by a Treasury office or bureau that is intended for 
transmittal to OMB or any department or agency of the Federal 
Government, or is otherwise to be made available outside the 
Department, concerning any draft legislation, legislative report, 
legislative comment, testimony, or proposed E.O. not prepared by 
a Treasury office or bureau. 

5. Treasury Testimony . Any written expression of views, or 
witten outline of oral views, including supporting materials, 
prepared by a Treasury office or bureau for submission to, or 
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for oral presentation before, the Congress in connection with any 
hearing, including follow-up answers to questions posed at a 
hearing or in correspondence from the Congress. 

6. Proposed Executive Order fE.0.1 . Any document (including 
supporting materials) intended for issuance by the President as 
an E.O. and, for purposes of this directive, any document to be 
issued as a presidential proclamation. 

7. Tax Legislation . Legislation, as determined by LLR, that 
relates entirely or principally to changes in the Internal 
Revenue Code (IRC) or other tax law not codified in the IRC 
(other than matters concerning the Bureau of Alcohol, Tobacco 
and Firearms) ; administration of a tax, fee, or charge collected 
by the Internal Revenue Service (IRS); the organization of the 
IRS; or social security, railroad retirement, unemployment 
compensation, the Employee Retirement Income Security Act of 
1974, or private health insurance programs. 

8. Legislative Program . The annual list of specific legislative 
proposals prepared by the Department of the Treasury pursuant to 
OMB Circular A-19. 

9. Office of Tax Policy . The Office of the Assistant Secretary 
(Tax Policy) and, for purposes of this directive, the Offices of 
Tax Analysis, the Tax Legislative Counsel, the International Tax 
Counsel, and the Benefits Tax Counsel. 

10. Congress , includes the Senate and the House of Representa- 
tives, and any member, committee, subcommittee, conference 
committee, organization, study group, caucus, or staff thereof. 

11. Office . Any organizational component within the Departmental 
Offices. 
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PURPOSE 


Every OTS employee is required to report personal visits, 
telephone calls and correspondence from "unaffiliated" 
persons that, in the employee's judgment, attempt to 
influence an actual or prospective OTS action, rule, 
regulation, or enforcement action. The OTS maintains a 
computerized log of these communications. "Unaffiliated" 
persons include elected officials and others who have no 
formal affiliation with a savings association that is subject 
to the OTS action. 

PROCESS 

When an OTS staff member receives such a contact, the staff 
member should immediately inform the outside party that the 
communication may be inappropriate and that a record, subject 
to public disclosure, will be maintained should the party 
continue to pursue the matter at hand. 

If the unaffiliated party continues the inappropriate line ol 
inquiry, the staff member should complete the all-in-one 
system form and send the form via e-mail to the computerized 
outside inquiry log. If the party terminates the 
communication after being informed of its impropriety, no 
record need be created. 

Upon request from Congress, the Office of Congressional 
Affairs will submit reports that contain information on 
logged contacts from Congress. All other requests for the loc 
will be handled through Freedom of information Act requests. 

WHAT TO REPORT 

Inquiries considered inappropriate and reportable include 
those that, in the judgment of the person receiving the 
contact, might be perceived as influencing an actual or 
prospective official action involving another person or 
organization such as: 

o applications processing; 
o legal opinions; 
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o examinations; 

o supervisory actions; 

o enforcement actions; and 

o receivership or conservatorship appointments. 

Also to be reported are communications that, in the judgment 
of the person receiving the contact, are intended to 
influence a rulemaking proceeding or influence OTS to amend 
its regulations. 

WHAT NOT TO REPORT 

Do not report communications from: 

o the Department of the Treasury or other Federal or 
state financial regulators; 

o employees from an OTS-regulated institution, their 
counsel, consultants or other representatives clearly 
paid by the institution for their services (Note: 
this exception would not apply to an otherwise 
reportable communication from one regulated 
institution about another unaffiliated, regulated 
institution); 

o individuals directly involved in an action 
(applications, legal opinions, examinations, 
supervisory actions, enforcement actions, or 
receivership or conservatorship appointments); 

o the press; 

o persons providing information about possible 

violations of law and regulations by OTS employees or 
OTS agents; or 

o consumers complaining about a particular institution. 
It is not necessary to report the following: 

o communications that do not include facts or opinions 
that would influence an action and involve an action 
about which the individual receiving the 
communications has or could have no influence; 

o requests for information on the existence and/or 

status of actions, opinions, or other information that 
are publicly available; or 

o written communications that become part of an official 
OTS record. 
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FORM INSTRUCTIONS AND REPORTING SYSTEM 

Attached is a copy of the form and detailed instructions for 
using the system. 

SYSTEM HELP 

For further information regarding the Outside Inquiry Log, 
please contact: 

Jean Pond or Nancy Cohen at 202-906-6288 
Attachment - Form instructions 
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DEPARTMENT OF TBE TREASURY 
GENERAL COUNSEL DIRECTIVE NO. 14 

Procedures for Handling Litigation 


I. Purpose 

This Directive describes the procedures through which the 
General Counsel coordinates and tracks litigation in the 
Department. 


This Directive applies to all bureaus and offices that 
assist the Department of Justice in handling civil or 
criminal litigation and are under the supervision of the 
General Counsel, Department of the Treasury. While the 
overwhelming majority of litigation handled by Treasury 
attorneys is civil, appropriate reports and review are 
required for criminal cases that require substantial input 
by the Chief or Legal Counsel's office. Responsibilities 
for reporting and coordination fall upon Chief and Legal 
Counsel for the various offices and bureaus within the 
Department . 

Ill . Procedures 


A. Service of Process, Entry of Court Papers, 
Correspondence, etc, into the System 

Service of Process may be accepted by designated staff 
of the Office of the General Counsel on behalf of the 
Department or for a named individual defendant acting 
in an "official capacity" only. Service directed to 
officials in the Office of the Secretary may be made on 
the Counselor to the General Counsel or any Assistant 
General Counsel, and in unusual circumstances, the 
General Counsel or the Deputy General Counsel. Upon 
acceptance of service, all papers are submitted to the 
Counselor for logging. 

Service directed to officials in Treasury bureaus may 
be made on the respective Chief Counsel or designees. 

, Any court papers physically served upon or mailed to 

* the Office of the Secretary or the Office of the 
General Counsel will be logged by the Litigation Unit 
located in the Office of the Counselor (Roqm 3014, Main 
Treasury). 


6661 



4628 


Referrals of litigation matters to the appropriate 
Assistant General Counsel will be made by the 
Counselor. Matters involving the internal Revenue 
Service (including the Director of Practice) or the 
Comptroller of the Currency will be delegated to the 
respective Chief Counsel f except in circumstances where 
the General Counsel or the Deputy General Counsel is 
concerned with a particular issue raised. All other 
matters will be delegated to the appropriate Assistant 
General Counsel to handle on behalf of Assistant 
Secretaries who are their clients or for further 
referral to Chief or Legal Counsel under their 
supervision. Where more than one office is interested 
in a matter, one office will be designated as the lead 
representative in dealing with the Department of 
Justice when the case is assigned by the Counselor. 

For court papers logged by the Litigation Unit, 
information copies are sent to appropriate offices, 
e.g. , copies of complaints and other Incoming 
correspondence concerning personnel, labor management 
relations. Equal Employment Opportunity and Freedom of 
Information Act are routinely sent to the Assistant 
General Counsel (Administration, Legislation, and 
Regulations) . 

B. Tracking and Reporting Responsibilities 

1. Tracking of Court Papers 

Referrals which come through the Litigation Unit, 
in the Of flee of 'the Counselor, are limited to 
court papers and correspondence addressed to the 
Secretary, the General Counsel or an attorney 
within the Office of the Secretary. Many of the 
court papers are sent directly to the bureaus. 
Consequently, the Litigation Unit will not track 
the papers in every case. Data will be gathered 
from the bureaus and kept by the Litigation Unit 
and will be used to develop statistical reports and 
analyses. 

2. Reports 

A definitive and more Inclusive data system will be 
maintained at the bureau or office level, "with 
reports to the General Counsel, through the 
Counselor (and through the supervising Assistant 
General Counsel in all cases except the IRS and OCC 
submissions), as follows: k . 
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a. Monthly (last day of each month) reports of all 
Supreme Court cases and significant Court of 
Appeals and District Court cases with a brief 
description of the issue and status. 

The Counselor, on behalf of the General 
Counsel, maintains the significant case 
inventory and monitors all significant cases in 
order to assure that consistent legal positions 
are taken throughout the Department. 

b. Quarterly (April 30, July 31, October 31, and 
January 31) statistical reports of all cases 
with analysis by case type; e.q. , FOIA/Privacy , 
CEO, Labor, Procurement, Personnel, Tort, and 
whether it is a Bivens action and whether it is 
significant. 

c. Assistant General Counsel (or the General 
Counsel in the case of IRS and OCC) may require 
periodic review of bureau counsel's caseload 
inventory with very basic data about each case. 
Offices with computerized systems may submit 
printouts or provide hook-ups for direct access 
to internal systems. 

3. Definition of Significant Case 

A •significant* case is defined by the supervisor 
who requests closer review of a case for whatever 
reason. 

The following guidelines will assist Chief and 
Legal Counsel in making educated judgments to 
identify those eases which are to be included in 
the submissions to the General Counsel. 

A significant case would usually include one or 
more of the following elements: 

a. Novel legal issue, e.q . , Issues of 
constitutional law. 

b. Significant precedent would be established. 

c. Policy issue of interest to the Department, 
especially those that will attract significant 
press attention. 
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<3. Personal involvement by the Secretary or 

official in the Office of the Secretary, e.g. t 
a decision or ruling made by an official is at 
issue. 

e. Senior Treasury official is sued in his/her 
individual capacity. 

f. Action arises out of another Departments 
determination, but challenges a Treasury 
agency's action. 

9 • Issue which crosses bureau or Department lines, 
e .q . , novel handicap discrimination cases 
(particularly alcohol related cases), 
disciplinary cases involving threats against 
officials, etc. 

h. National security information is Involved. 

i. Temporary restraining orders or preliminary 
injunctions are requested. 

j. Major Treasury labor union is involved. 

k. Very large amount of money is involved. 

C . Delegations and Reviews 

Gsneral Counsel Orders No. 4, 5, 6, 7, and 10 and 
former General Counsel Peter Wallison's memorandum of 
November 13, 1983, are incorporated by reference. As 
further clarification, the following guidelines are 
established: 

1 . General Counsel Review and Signature 

The General Counsel signs correspondence to ths 
Solicitor General, as well as correspondence that 
may be addressed to other offices in the Department 
of Justice, concerning recommendations on appeals 
to the Supreme Court or petitions for certiorari 
<pro or con). Chief Counsel for IRS and OCC must 
clear correspondence on Supreme Court cases with 
the General Counsel and may request him to- sign or 
endorse such communications. 

In any partially or wholly adverse decision from 
any Court of Appeals, there oust be eieher a 
written communication from the General founsel 
expressing Treasury's recommendation on the issue 
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of seeking rehearing en banc# appeal or petitioning 
Cor certiorari # to the Department of Justice, or a 
memorandum to the General Counsel explaining why a 
written recommendation is unnecessary. If a 
decision favorable to the government is appealed or 
a petition for certiorari filed on such a decision, 
that fact must Be brought to the attention of the 
General Counsel as soon as possible. If these 
cases are not significant# they may be reported in 
the monthly report required in III. B. 2. a. 

The General Counsel must be given an opportunity to 
review in draft (at the earliest time possible 
after receipt by a bureau or office) certiorari 
petitions, appeal briefs or briefs on the merits 
for the Supreme Court. ' 

2. Assistant General Counsel Review and Signature 

a. Court of Appeals Cases 

Recommendations to the Department of Justice 
(from Chief or Legal Counsel other than IRS or 
OCC) for and against appeal from the District 
Court level must be in writing# and 6igned by 
the respective supervising Assistant General 
Counsel. This procedure Includes the Court of 
Appeals for the Federal Circuit# which in turn 
includes the Court of International Trade. 
(However# routine classification and value 
cases are exempted from review.) 

Chief Counsel for OCC must clear appellate 
level communications with the General Counsel# 
and may request him to sign or endorse such 
communications. Chief Counsel for IRS must 
clear significant appellate level communi- 
cations with the General Counsel. 

In any partially or wholly adverse decision 
from any District Court# the Merit Systems 
Protection Board (MSPB) (full Board decisions)# 
the Federal Labor Relations Authority# or the 
G.S.A. Board of Contract Appeals# there must be 
eipher (1) a written communication from_the 
respective Assistant General Counsel expressing 
Treasury's recommendation on appeal to the 
Department of Justice (or to the Offlee of 
Personnel Management in the case of MSPB) # or 
(2) a memorandum to the Assistant General 
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Counsel# explaining why a written 
recommendation is unnecessary. If a decision 
favorable to the government is appealed by the 
other party, that fact is brought to the 
attention of the Assistant General Counsel as 
soon as possible. 

The respective Assistant General Counsel must 
be given an opportunity to review in draft (at 
the earliest time possible after receipt by a 
bureau or office) every appeal brief for any 
Court of Appeals. 

Assistant General Counsel must provide ad hoc 
status reports to the General Counsel on any 
significant appellate litigation. 

b. District Court Cases 


District Court eases, including the Court of 
International Trade, as well as cases at the 
Merit Systems Protection Board, Pederal Labor 
Relations Authority, or the G.S.A. Board of 
Contract Appeals are generally delegated to 
Chief or Legal Counsel. Significant cases are 
brought to the attention of the respective 
Assistant General Counsel (or to the General 
Counsel by Chief Counsel for IRS and OCC) at 
the earliest possible time so that draft 
briefs, motions, etc., may be reviewed in a 
timely manner. 

In exceptionally significant cases, at the 
discretion of the General Counsel (for Chief 
Counsel of IRS and OCC) or the Assistant 
General Counsel (for other Chief and Legal 
Counsel), signature authority may be retained 
at the higher level. 

Chief Counsel for IRS and OCC must bring 
significant cases to the attention of the 
General Counsel as early as possible. 

c. Settlements 


Settlements or compromises of cases are 
approved in writing by the respective Assistant 
General Counsel for bureaus other than IRS and 
OCC, except as specifically delegated by the 
General Counsel or further delegated by the 
Assistant General Counsel. Authority to settle 
and compromise is delegated to the Chief 
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Counsel of IRS and OCC, but significant cases 
must bt brought to the attention of the General 
Counsel. 

d. Coordination 


The Assistant General Counsel or Chief Counsel, 
with signature authority on a given significant 
case, should request input from other Assistant 
General Counsel and Chief Counsel with interest 
in the case. Where appropriate, significant 
briefs, motions, requests for appeal, etc. 
should be sent to other Interested parties at 
the same time they are sent to the supervising 
Assistant General Counsel or Chief Counsel in 
order to save time. 


Robert M. Rimmitt 
General Counsel 


DATE: July 29. 1966 
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On November 5, 1992 you requested that the Chief Counsel of 
the Office of Thrift Supervision (*'OTS") review the Draft 
Litigation Directive respecting litigation procedures. I have been 
asked to respond on behalf of OTS. 

The draft would revise General Counsel Directive No. 14 (the 
••Directive") , which the Treasury Department issued in 1986. Both 
the existing Directive and the proposed revision describe 
procedures for the coordination and tracking of litigation. They 
include procedures for accepting service of process (Sec. 3) , 
assignment of cases by the Treasury Department (Sec. 4) , submission 
of monthly litigation reports to the General Counsel discussing the 
status of significant litigation (Sec. 5) , and prior review of and 
approval by the General Counsel of correspondence with the 
Solicitor General and other Justice Department officials (Sec. 6). 

Unlike other units of the Department, the Director of OTS is 
specifically authorized by statute to litigate "in the Director's 
own name and through the Director's own attorneys." 12 U.S.C. 
S 1464(d) (1) (A) . Pursuant to this authority, since the creation of 
OTS in 1989, the Director has entrusted OTS's Chief Counsel with 
responsibility to represent OTS in litigation. In carrying out 
this responsibility, the Chief Counsel's Office has assigned cases 
to attorneys in this Office. In doing so, we have not sought prior 
approval of the General Counsel in the assignment of cases or in 
the conduct of the Director's litigation. Also, this Office has 
not sought the General Counsel's approval of communications to the 
Solicitor General. 
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We believe that, to the extent that the Directive would 
prohibit the Director's attorneys from acting on the Director's 
behalf without first consulting with and/or obtaining approval from 
the General Counsel, the Directive is not consistent with the 
Director's independent litigation authority. 

However, ve appreciate the General Counsel's interest in being 
kept informed of significant litigation that involves OTS, even if 
the General Counsel is not charged with responsibility for the 
litigation. Therefore, we believe it appropriate to provide 
monthly reports of significant litigation as well as more 
particularized reports upon request. In fact, during the last 
three years, this Office has provided the General Counsel with 
regular monthly reports of significant litigation and also supplied 
the General Counsel with additional information about specified 
cases when requested to do so. 

We have not previously discussed with the General Counsel's 
Office the procedures in the Directive because prior to the 
November 5 request for our views on the proposed revisions, we were 
unaware of the Directive's existence and believed that our monthly 
reports fully satisfied the informational needs of the General 
Counsel . 

In short, we believe that the practice we have followed during 
the last three years — monthly reporting and more detailed 
reporting when requested — has worked well. It is efficient and 
consistent with the statutory framework. For this reason, we 
believe that the Directive should be inapplicable to OTS except for 
the provision in Section 5 for monthly reporting of significant 
cases. 

If you have any further questions, please do not hesitate to 
ask me. 


Sincerely, 

Thomas J. Segal ^ 
Deputy Chief Counsel 
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Information and returns 


Code Sec. 6103(h)(4)(A) 


executive teuton unless such taxpayer otherwise con- 
tents in writing to such disclosure. 

(g) Madman to President and certain otter pareaas. 
a) Ib genera*. Upon written reqnett by the President, 
signed by him personally, the Secretary shall Amish to 
the President, or to such employee or employees at the 
White House Office as the President may by 

name in such request, a return or return infbnnafton with 
respect to any taxpayer named in such request Any such 
request shall state— 

(A) the name and addreu of the taxpayer whose return 
or retur n information is to be disclosed. 

(B) die kind of return or return information which is to 
be dtototH. 

(O die taxable period or periods covered by such return 
or retur n information, and ' 

( Pj te s pec ific reason why the inspection or dudosare 

(2) Msdosnre of return htfonnathm ae te Fraridrartal 
, ■PP dntrri and certain otter Federal Gov ernm ent ap- 
pointees. The Secretary may disclose to a duly author- 
ized representative of the Executive Office of the Presi- 
dent or to the head of any Federal agency, upon written 
request bv the President or bead of such agency, or to the 
Federal Bureau of Investigation on behalf of and upon 
written request by the President or such head, return infor- 
mation with respect to an individual who is d es i gn at e d as 
being under consideration for appointment to a pos i tion in 
the executive or judicial branch of the Federal Govern- 
ment Such return information shall be limited to whether 
such individual— 

(A) has filed returns with respect to the taxes im posed 
• under chapter 1 for not more than the immedialety pre- 
dating 3 yearr, \ 

" (B) has foiled to pay any tax within'tO days after notice 
• - and demand. *br has been assessed any penalty under 
‘this title for negligence, in the current year or n ame di - 
“ ntdy preceding 3 yean; - ’» 

,r - <Q has been or is under mvtatigstiow for posable criro- 
mai offenses under the internal revenue laws and tte re- 
sults of any such investigation; or 
(D) has been assessed any dvil penalty under tins tide 
for fraud. 

Within 3 days of the receipt of any request for any return 
information with reject to any individual under this para- 
graph. the Secretary shall notify such individual in writing 
that such information has been requested under the provi- 


of the President or the head of such agency. 

(4) Restriction on disclosure te certain rmplsyrei. Dis- 
closure of returns and return information under this sub- 
icction shall not be made to any employee whose annual 
rate of basic pay is leu than the annual rate of baric pay 
specified for positions subject to section 5316 of title 5. 
United States Code. 

(5) Reporting requirements. Within 30 days after the 
dose of each calendar quarter, the President and the head 
of any agency requesting returns and return information 
under this subsection shall each file a report with (he Joint 
Committee on Taxation setting forth the taxpayers with 
respect to whom such requests were made during such 


quarter under dus subsection, the returns or return infor- 
mation involved, and the reasons for such requests. The 
President shell not be required to report on any request for 
returns and return information pertaining to an individual 
who was an officer or employee of the executive branch 
of the Federal Government at the time such request was 
made. Reports filed pursuant to this paragraph shall not be 
diadoaed unleu the Joint Committee on Taxation deter- 
mines that disclosure thereof (including identifying de- 
tails) would be in the national interest. Such reports shall 
be maintained by the Joint Committee on Taxation for a 
period not exceeding 2 yean unless, within such period, 
die Joint Committee on Taxation determines that a disclo- 
sure to the Congress is necessary. 

00 Diadesarc «• certain Federal officers and rmplayrn 
far pnrpaa u ef tax administration, etc. 

(1) Department at the Itoaaury. Returns and return in- 
formation shall, without written request, be open to in- 
spection by or disclosure to officers and employees of the 

- D epartment of the Treasury whose official duties require 
such inspection or disclosure for tax administration pur- 
poses. 

(2) Deportment of Justice. In a matter involving tax ad- 
ministration, a return or return information shall be open 

• to inspection by or disclosure to officers and employees of 
the Departmen t of Justice (including United Stares attor- 
neys) personally and directly engaged in, and solely for 
their use in. any proceeding before a Federal grand jury or 
preparation for any proceeding (or investigation which 
may result in such a proceeding) before a Federal grand 
jury or any Federal or State court, but only if — 

(A) the taxpayer is or may be a party to the proceeding. 

• ■ or the proceeding arose out of. or in connection with, 

determining the taxpayer’s civil or criminal liability, or 

- : tte collection of such civil liability in respect of any tax 
v. impo se d under this title; 

(B) the treatment of an item reflected on such return is 
or may be related to the resolution of an issue m the 

- p ro ce ed i ng or investigation; or 

(C) such return or return information relates or may re- 
late to a transactional relationship between a person 
-who is or may be s party to the proceeding and the tax- 
payer which affects, or may affect, the resolution of w 
issue in such proceeding or investigation 

(3) Form ef req u est In any case in which the Secretary 
is authorized to disclose a return or return information to 
the Department of Justice pursuant to the provisions of 
this subsection — 

(A) if the Secretary has referred the case to the Depart- 
ment of Justice, or if the proceeding is authorized by 
subchapter B of chapter 76, the Secretary may make 
such disclosure on his own motion, or 

(B) if the Secretary receives a written request from the 
Attorney General, the Deputy Attorney General, or an 
Assistant Attorney General for a return of. or return in- 
formation relating to, a person named in such request 
and setting forth the need for the disclosure, the Secre- 
tary shall disclose return or return the information so re- 

(4) Disclosure to judicial and administrative tax pro- 
ceedings. A return or return information may be dis- 
closed in a Federal or State judicial or administrative pro- 
ceeding pertaining to tax administration, but only— 

(A) the taxpayer is a party to the proceeding, or the 
proceeding arose out of. or in connection with, deter- 
mining the taxpayer’s civil or criminal liability, or the 
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Chapter (30)00 

Disclosure to the President 


page 1272-359 
(8-26-01) 


(30)10 (6-3Q-68) 1272 

Background 

(1) This Chapter p rovide s instructions con- 
cerning the disclosure of returns and return 
information to the President or specified White 
House employees pursuant to IRC 6103(g)(1). 

(2) Chapter (31)00 of this Handbook pro- 
vides instructions concerning dteclosure of re- 
turn infor ma tion to the Executive Office of the 
President with respect to a prospective Presi- 
dential appointment 

(30)20 1272 

Procedure for Making Requests 

(1) Returns or return information may be pro- 
vided to the President only upon written request 
signed by the President personalty. 

(2) Such requests shall include: 

(a) the name and address of the taxpayer 
whose return or return information is to be 
discloBod: 

(b) the kind of return and return informa- 
son wmcn is to oe tncxseoi 

(c) the taxable period or periods covered 
by such return or return information; and 

(d) the specific reason why the inspection 
or dtodosure is requested. 

(3) The President may designate by name a 
White House employee or employees to re- 
ceive the information. However, such designa- 
tion is limited to employees whose annual rate 
of basic pay is at least equal to that prescribed 
by s ection 5316 of Title 5, U.S. Code. The em- 
ployees may not dtodose the information to any 
Ouver parson axoigpi mm rwwiiii wnnoui in® 
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(30)30 (s-as-ei; 1272 

Prooaaiina of Permeate 

(1) Only the Commissioner, or in the absence 
of the Commissioner, the Deputy Commission- 
er, will make returns or return information avail- 
able to the President 

(2) Should any Service employee receive a 
Presidential request for returns or return infor- 
mation, such request should be promptly for- 
warded to the Director, Office of Disclosure, 
EX:D, through the head of the employee's 
office. 

(30)40 (s- 26 -ei; 1272 

itsi manual rfsponmg 
Requirements 

(1) The President is required to fife a report 
with the Joint Committee on Taxation within 30 
days after the dose of each calendar quarter. 
The report will set forth the names of taxpayers 
with respect to whom requests were made dur- 
ing the quarter, the returns or return information 
involved, and the reasons for the requests. 

(2) However, the President wHI not be re- 
quired to report on requests fbr returns or return 
information pertaining to an indMdual who was 
an employee of the Executive Branch at the 
time the request was made. 

(3) The Joint Committee on Taxation wM not 
cfisdose the reports unless It determi n e s that 
dtecJoeure of the reports (or ports of the reports) 
Including kJeiitifyiinj cletsHi would be in the ns 

u * * — * » 
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Chapter (31)00 

Tax Check Reports on Federal 
Appointees 


pag* 1272-365 

(5-31-91) 


(31)10 ( 7 - 3 - 80 ) 1272 

General 

(1) The National Office issues tax check re- 
ports on prospective Presidential appointees, 
on nominees for Presidential "E” Awards es- 
tablished by Executive Order 10978, and on 
certain other persons. Generally, these tax rec- 
ords checks are used to supplement investiga- 
tions concerning the character, loyalty, or suita- 
bility of such prospective appointees or 
nominees. 

(2) Tax information requests to field offices, 
the Martinsburg Computing Center (MCC), and 
the Criminal Investigation and Inspection Func- 
tions, National Office are made pursuant to 
waivers of confidentiality signed by the taxpay- 
ers or pursuant to written requests signed by 
the President or by the head of a Federal agen- 
cy. The authority for disclosure is Internal Reve- 
nue Code sections 6103(c) or (g) respectively. 

(31)20 ( 7 - 3 - 89 ) 1272 

Information Disclosed In Tax 
Check Reports 

(1) Generally a tax check report provides the 
following information to the requester: 

(a) whether the individual has filed Federal 
income tax returns as required for the immedi- 
ately preceding 3 years, 

(b) whether the individual has failed to pay 
any tax, penalties and interest within 10 days, 
45 days, or. in some requests, within 90 days 
after notice and demand in the current year or 
immediately preceding 3 years, 

(c) whether the individual has been as- 
sessed any penalty under the Internal Revenue 
Code for negligence (in some cases, penalties 
for false withholding and frivolous returns are 
also addressed), in the current year or immedi- 
ately preceding 3 years, 

(d) whether the individual has been or is 
under investigation for possible criminal offen- 
ses under the internal revenue laws and the 
results of any such investigation. 

(e) whether the individual has been as- 
sessed any civil penalty for fraud under the 
internal revenue taws, and 

(f) details concerning any adverse infor- 
mation if permitted by the waiver of 
confidentiality. 

(2) If information in a tax check report is be- 
ing disclosed under the authority of Internal 
Revenue Code Section 6103(g), the Tax Check 
Unit, EX:D:D, will account for the disclosure. A 


written notification will be sent to the taxpayer 
to whom the information relates within 3 days of 
receipt of the written request for disclosure. 

(31)30 ( 5 - 31 - 01 ) 1272 

Securing Information for Tax 
Check Reports 

(1) The Tax Check Unit initiates requests for 
information needed to prepare the tax check 
reports. Requests involving field office actions 
will be coordinated through the local Disclosure 
Office. 

(2) Tax check transcripts and/or complete 
transcripts of account are requested from the 
MCC. For Presidential appointee requests, 
MCC should provide the requested information 
within 24 hours. For all other cases, MCC 
should provide the requested information within 
one week. 

(3) The Criminal Investigation function and 
the Internal Security Division at National Office 
are furnished the name, address and social 
security number from the taxpayer’s waiver and 
are asked to check the individual's name 
against their records for possible criminal tax 
cases. If no record exists, notification of this 
fact is returned to the Tax Check Unit. Such a 
notification will be initialed by the researching 
technician or his/her manager. If a record(s) is 
found, it will be requisitioned for forwarding to 
the Tax Check Unit. For Presidential appointee 
requests, the reports should be provided to the 
Tax Check Unit within 24 hours. For all other 
cases, the reports should be furnished within 
one week. 

(4) The district office which includes the tax- 
payer’s current place of residence is requested 
to check its criminal investigation files for possi- 
ble criminal tax cases. Open and closed investi- 
gation records in the Criminal Investigation 
function should be searched to determine if the 
taxpayer was the subject of an investigation on 
which a CID case number was assigned. This 
would include cases closed by survey under 
IRM 9328.2. The request for this check is made 
by telephone. The district may report findings of 
no record by telephone. Findings of criminal 
investigation activities will be reported initially 
by telephone with a written report to follow. This 
report with any supporting documents, must be 
mailed in double sealed envelopes. It should be 
sent to Tax Check Unit, EX:D:D, Room 1607, 


MT 1272-187 (31)30 
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page 1272-366 

(5-31-91) 


Disclosure of Official Information Handbook 


1111 Constitution Ave., NW. Washington. D.C. 
20224. If the request concerns a Presidential 
appointee, the field office will be so advised and 
asked to report by telephone within 24 hours. 

(5) If the data secured from MCC shows no 
record of filing for any or all of the years cov- 
ered. the appropriate district office is asked to 
assign a Revenue Officer to make contact with 
the taxpayer to determine whether the return(s) 
has been filed On Presidential appointee re- 
quests. the taxpayer contact should be made 
and the results reported to the Tax Check Unit 
within 48 hours On all other cases, the taxpayer 
contact should be made and the results report- 
ed within one week If these time frames are not 
met. the supervisor of the Tax Check Unit will 
notify the appropriate Disclosure Officer for fol- 
low-up If the taxpayer indicates that the re- 
turns) was filed, the Revenue Officer should 
secure proof of filing such as a cancelled check. 
A copy of the return should be secured in the 
event that the original cannot be located If such 
proof is not obtainable as in the case of a refund 
return, a copy of the tax return should be se- 
cured by the Revenue Officer for possible sub- 
mission to the service center as a duplicate 
return If the Revenue Officer finds that the 
return(s) has not been filed, he/she should as- 
certain whether a return(s) was required to be 
filed. If a return(s) should have been filed, the 
Revenue Officer will secure the return(s). Tax- 
payers are not to be advised to mail returns to 
the service center as such action will delay 
verification of filing. Likewise, returns are not to 
be sent to the Tax Check Unit as this action will 
delay processing of the original or duplicate 
return by the service center In failure to file 
cases, returns should not be solicited without 
first consulting the Criminal Investigation func- 
tion. The results of the taxpayer contact will be 
reported to the Tax Check Unit by telephone 
and, if necessary, supporting documents will be 
mailed in double sealed envelopes to the Tax 
Check Unit, EX:D:D, at the address listed in 
<31)30:(4) 

(6) In cases where information received from 
MCC concerning failures to pay tax, penalty 
and/or interest needs clarification, the appro- 
priate district office is asked by telephone to 
provide information from its most current rec- 
ords. Also, when the MCC report shows an 
outstanding balance, the Tax Check Unit may 
ask the appropriate district office to report 
whether its most current records show an out- 
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standing balance. Field responses may be 
made by telephone to the Tax Check Unit. If 
necessary, the field office may be asked to fax 
and/or mail a confirmation of information pro- 
vided by telephone. All mail responses should 
be sent in double sealed envelopes to the Tax 
Check Unit. EX:D:D. at the address listed in 
(31)30(4) 

(31)40 ( 7 - 3-99 ) 1272 

Tax Examinations on Prospective 
Presidential Appointees 

(1) The Service will conduct tax examina- 
tions or reexaminations of: 

(a) Persons under consideration by the 
President for appointment to Federal office 
upon written request of the President or a per- 
son in the Office of the President designated by 
the President; 

(b) Persons nominated by the President 
for a position which requires confirmation by the 
Senate upon the written request of the chairper- 
son of the Senate committee, or subcommittee, 
which has jurisdiction to consider such 
nominations 

(2) In either of the cases specified in (1)(a) or 
(l)(b) above, such examinations or reexamina- 
tion will be conducted only with the written con- 
sent of the prospective appointee to the exami- 
nation or reexamination and to the disclosure of 
the results of such examination or reexamina- 
tion to the President or the President’s desig- 
nee or to the chairperson of the Senate commit- 
tee or subcommittee or both 

(3) The responsibility for initiating and coor- 
dinating these examinations is assigned to the 
Office of Disclosure. EX:D, and will be process- 
ed pursuant to the procedures contained in text 
(31)62 (2) of this Handbook 

(4) The examination request will be sent to 
the district to become part of the examination 
file. In instances where an examination is trans- 
ferred from one district to another, the proce- 
dures in text (31)62:(2)(b), (c). (d) and (e) should 
be followed. 

(5) The wntten consent by the prospective 
appointee must clearly state that he/ she con- 
sents to both the tax examination and to the 
disclosure of the examination results. It must 
also clearly indicate that the appointee has 
knowledge of the person requesting the exami- 
nation and the reasons for the request. The 
consent must be received by the Service within 
60 days after signing and dating (see 26 CFR 
301.6103(0-1) 
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(6) The following will constitute an accept- 
able consent: 

(a) "The undersigned hereby requests In- 
ternal Revenue Service to examine or reexam- 
ine the correctness of my income tax returns for 

the years through and 

understands that they have been specially se- 
lected for examination at the request of 

in connection with the prospective 

appointment of me to 

(b) "The undersigned consents to disclo- 

sure of the results of such examination or reex- 
amination of any other income tax returns or 
return information for the years described 
above to the following persons: " 

(c) Name, address and social security 
number. 

(d) Signature and date of signature 

(31)50 ( 5 - 20 - 82 ) 1272 

*‘E” Award Report* 

(1) The Tax Check Unit issues reports to the 
Department of Commerce concerning organi- 
zations which have applied tor either the "E" or 
"E Star" Award under Executive Order 10978 
dated December 5, 1961. 

(2) The reports on these applicants are is- 
sued pursuant to waivers of confidentiality exe- 
cuted by any corporate officers(s) described in 
240:(1)(d) of IRM 1272 The disclosure authority 
is Internal Revenue Code Section 6103(c) 

(3) The information disclosed in the "E" 
Award reports is the same as that outlined in 
(31)20. 

(4) The procedures for preparing "E" Award 
reports are the same as those outlined in 
(31)30 

(31)60 ( 5 - 20 - 82 ) 1272 

Treasury Employee Tax 
Examinations and Tax Checks 

(31)61 ( 7 - 3 - 89 ) ’ 272 

General 

Treasury Order No. 150-29. effective No- 
vember 23. 1982. establishes requirements for 
tax examinations, tax checks and income tax 
filing record checks on certain T reasury Depart- 
ment employees and prospective employees, 
employees of international financial institutions 
and prospective employees, and experts, con- 
sultants and advisory committee members. 


(31)62 ( 5 - 31 - 01 ) 1272 

Tax Examinations Pursuant to 
Treasury Order No. 150-29 

(1) Upon request of the Assistant Secretary 

(Management), or his/her designee, a preap- 
pointment tax examination shall be performed 
for: 

(a) Prospective Presidential nominees to 
positions in the Treasury Department or in an 
international financial institution, 

(b) Prospective Secretarial appointees to 
Treasury Department positions of a confidential 
or policy determining character (Schedule C or 
Noncareer Executive Assignment) at grades 
GS-14 through GS-18, or Executive Schedule 
Levels V and IV. or similar positions on other 
pay systems compensated at comparable 
rates, and, 

(c) Prospective Secretarial appointees to 
positions in an international financial institution. 

(2) The Tax Check Unit. EX:D:D. is responsi- 
ble for initiating and coordinating the 
examination. 

(a) The Tax Check Unit initiates by tele- 
phone a request for a tax examination by the 
district in which the taxpayer resides. The dis- 
trict is asked to secure the two most recent 
income tax returns available and assign them 
for examination. A written confirmation of the 
telephone request is sent to the District 
Director. 

(b) If the prospective appointee has al- 

ready moved from his or her permanent resi- 
dence to the Washington. D.C. area, he/she 
may wish to have the examination transferred 
to the Baltimore or Richmond District, as appro- 
priate. In all instances where examinations are 
transferred to another district, the Disclosure 
Officer should issue a transmittal memorandum 
to the District Director. Attention: Disclosure 
Officer, of the district to which the examination 
is transferred. This memorandum should state 
that the examination is being done as part of a 
preappointment process and should be as- 
signed promptly. Copies of the documents re- 
ceived from the Tax Check Unit concerning the 
examination should be included with the memo- 
randum The Disclosure Officer should forward 
a copy of the transmittal memorandum to the 
Tax Check Unit. The district receiving the exam- 
ination request should follow the procedures in 
text (31)62:(2)(c). (d). and (e) below. 

MT 1272-187 (31)62 

IR Manual 


6674 


4641 


page 1272-368 
(5-31-91) 


(c) When the returns have been secured 
and have been assigned for examination, the 
district should provide the Tax Check Unit an 
estimated completion date in writing as soon as 
such date can be determined. The district 
should make every effort to complete the exam- 
ination expeditiously. 

(d) If a return for one of the requested 
years has been examined previously under es- 
tablished procedures, the return should not be 
reexamined except in the case of requests for 
examinations of certain prospective Presiden- 
tial appointees. See text (31)40 of this Hand- 
book. If reexamination is not necessary, the 
district should furnish a copy of the previous 
examination report to the Tax Check Unit. 
EX:D:0. at the address listed in (31)30:(4). Dou- 
ble sealed envelopes should be used for 
mailing. 

(e) The district should telephone a prelimi- 
nary report of completed examinations to the 
Tax Check Unit as soon as the results are 
known. A confirmation memorandum and a 
copy of the examination report should be sent in 
a double sealed envelope to the Tax Check 
Unit. EX:D:D. at the address listed in (31)30:(4). 

(f) The Tax Check Unit should not delay 

the tax check report until the examination is 
completed. A separate report should be issued 
when the examination has been completed, 
v* ' > • v > 

(3) Disclosure of information to the Treasury 
Department concerning the results of an exami- 
nation will only be made to the extent permitted 
by th? waiver of confidentiality signed by the 
taxpayer and filed with the Assistant Secretary 
(Management). 

(31)63 p-waj 1272 

Tax Checks Pursuant to Treasury 
Order No. 150-29 

(1) Upon request of the Assistant Secretary 
(Management), or his/her designee, a tax 
check will be made with respect to those per- 
sons who are prospective appointees to. or who 
Continue to serve in, a position described in 
(31>62:(1)<a)(b) or (c). 

(2) Upon request of the Assistant Secretary 
(Management), or his/her designee, a tax 
check will be made: 

(a) Prior to initial entry into any position at 
any grade from GS-14 through GS-18, or Exec- 
utive Schedule Levels V and IV. or similar posi- 
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tions in other pay systems compensated at 
comparable rates, or 

(b) Prior to initial appointment as an ex- 
pert. consultant, or advisory committee 
member. 

(3) The procedures for preparing Treasury 
Department tax check reports are the same as 
those outlined in (31)30. 

(4) The results of the tax check will only be 
disclosed to the extent permitted by the waiver 
of confidentiality signed by the taxpayer and 
filed with the Assistant Secretary 
(Management). 

(31)64 ( 7 - 3 - 89 ) 1272 

Income Tax FHIng Record Checks 
of Treasury Employees 

(1) Upon request of the Assistant Secretary 
(Management), or his/her designee, in accord- 
ance with the requirements of Treasury Order 
No. 150-29 and the instructions contained in 
Personnel Management Manual. Chapter 731, 
dated August 25, 1978, an annual income tax 
filing record check wilt be made of Treasury 
employees at grades GS-14 through GS-18. 
Executive Schedule Levels V and IV. or similar 
positions in other pay systems compensated at 
comparable rates, and for experts, consultants 
and advisory committee members. The request 
currently is made via magnetic tape which in- 
cludes the names and social security numbers 
of persons for whom such checks are to be 
made. The tape is furnished by Treasury by 
October 31. and is forwarded to MCC by Com- 
puter Services. CS. MCC sends to the Tax 
Check Unit and to Computer Services a printout 
showing whether the income tax return required 
to be filed in the current year has been filed. The 
Tax Check Unit examines the printout to deter- 
mine each instance of nonfiling and notifies the 
appropriate district so that an investigation may 
be initiated. 

(2) The Tax Check Unit also performs, upon 
specific request, filing record checks on certain 
prospective appointees described in text 
(31)64:(1) above. Transcripts of account for the 
most recent tax year are secured from the MCC. 
These transcripts are examined to verify fact of 
filing. If there is no record of filing, the applicable 
district is notified so that an investigation may 
be initiated. 

(3) The results of filing record checks will not 
be disclosed to any person not employed by the 
Service. 
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(31)65 < 1 - 16 - 91 ) 1?72 

Circumstances Warranting 
Immediate Disclosure 

(1) Treasury Order No 150-29 requires the 
Service on its own initiative to alert the Inspec- 
tor General of the Treasury that a civil fraud 
penalty has been assessed, or is proposed for 
assessment, or an investigation for a possible 
criminal offense under Title 26 has been started 
or completed with respect to those persons in 
positions described in text (31)63 of this Hand- 
book who have provided a waiver of confiden- 
tiality This notification will be provided by the 
Office of Disclosure. National Office, based 
upon information provided by the district offices 
as described below 

(2) It is essential that Examiners and Special 
Agents be aware of this notification require- 
ment so that the National Office can be ap- 
prised of circumstances which may warrant im- 
mediate disclosure to the Inspector General of 
the Treasury. National Office will notify the ap- 
propriate district if any open investigation in- 
volves an individual in one of the specified posi- 
tions The National Office has established a 
computer program for this purpose which will 
provide printouts of GS-14 and above Treasury 
employees who show Criminal Investigation or 
Examination codes 


page 1272-369 

(1-18-91) 

(3) The information from the computer pro- 
gram described in text (31)65:(2) above is sent 
to the appropriate District Director via a memo 
randum from the Office of Disclosure. The dis- 
trict only needs to inform the National Office in 
accordance with text (31)65 (4) and (5) below 
Negative responses are not required. 

(4) The Chief, Examination Division (group 
manager where Chief position does not exist), 
or his/her designee, should telephone the 
Chief, Disclosure Operations Section. EX:D:D, 
in situations where the civil fraud penalty has 
already been proposed or assessed or is later 
proposed or assessed and there is reason to 
believe that the taxpayer is a person who is in a 
position described in text (31)63 

(5) The Chief, Criminal Investigation Division 
(District Director in small districts), or his/her 
designee, should telephone the Chief, Disclo- 
sure Operations Section. EX:D:D. in situations 
where a criminal investigation has started, and 
there is reason to believe that the taxpayer is a 
person who is in a position described in text 
(31)63 

(6) The Tax Check Unit will furnish informa- 
tion obtained in accordance with text (31)65: (4) 
and (5) to the Inspector General of the Trea- 
sury. as permitted by IRC 6103. within 24 hours 
of its receipt 
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REGULATION, ECONOMICS AND LAW TEXT 


MEMORANDUM FROM PRESIDENTIAL COUNSEL NUSSBAUM 
ON PROHIBITION OF WHITE HOUSE STAFF CONTACTS 
WITH INDEPENDENT REGULATORY AGENCIES, DATED FEB. 22, 1993 

(TEXT) 


THE WHITE HOUSE 
WASHINGTON 
February 22. 1993 

(MEMORANDUM FOR WHITE HOUSE STAFF 

FROM: BERNARD W. NUSSBAUM 

COUNSEL TO THE PRESIDENT 

STEPHEN R. NEUWIRTH 

ASSOCIATE COUNSEL TO THE PRESIDENT 

RE: Prohibited Contacts with Agencies 

It is important that all members of the White House 
staff recognize that there are significant restrictions 
on the kinds of communications a member of the White 
House staff may have with independent regulatory 
agencies. Executive agencies, and their components. 
These restrictions apply with particular force where agen- 
cies have an adjudicative, investigative, enforcement, intel- 
ligence, or procurement function. Violations of these 
restrictions may result not only in significant embarrass- 
ment to the individual involved and the White House, but in 
legal sanctions against the individual as well. 

The following discussion sets forth the restrictions appli- 
cable when staff are in contact with an agency. It is critical 
that you review this material carefully. If you have any 
questions, please consult the Counsel’s office before making 
any contact with an agency. 

A. Contact with regulatory, investigative, intelligence, and 
procurement agencies. 

I. Regulatory Agencies: The cases that come before 
these agencies are of two general types: rulemaking and 
adjudicative. Both normally involve high stakes, are very 
complicated, and are extremely important to the parties 
concerned. 

There is generally no justification for any White House 
involvement in particular adjudicative or rulemaking pro- 
ceedings at any agency. Therefore, as a general rule, no 
member of the staff should contact (a) any agency in 
regard to any ad judicature matter pending before that 
agency, or (b) any independent agency in regard to any 
rulemaking pending before that agency. For rulemaking 
proceedings at Executive agencies, any staff member con- 
sidering contacting any agency about such rulemaking 
should first consult with the Counsel’s office. In all events, 
no such contacts with Executive agencies should be consid- 
ered, nor will they be approved, if they imply preferential 
treatment or undue influence on the decision-making 
process. 

Should you receive any inquiries with regard to pending 
regulatory or rulemaking matters, you should refer the 


inquiring party to the agency involved and express no 
opinion on the issues raised. White House staff members 
should avoid even the mere appearance of interest or 
influence. 

Should an occasion arise in the course of your duties 
where it appears necessary to discuss general policy mat- 
ters with the staff of an independent regulatory agency, you 
should first consult with the Counsel's office to deter- 
mine whether such contact would be appropriate under the 
circumstances. Such clearance is not required before con- 
tacting Executive agencies on administrative, or purely 
executive or legislative, matters. But such clearance re- 
quired where any adjudicative, regulatory or procurement 
action is involved. 

The following agencies, while not an exhaustive listing, 
are regarded by the Justice Department as independent and 
should not be contacted by White House staff (except for 
routine referrals of mail or administrative matters) without 
prior clearance from the Counsel’s office: 

Commodity Futures Trading Commission 
Consumer Product Safety Commission 
Federal Communications Commission 
Federal Deposit Insurance Corporation 
Federal Election Commission 
Federal Maritime Commission 
Federal Reserve System 
Federal Trade Commission 
Interstate Commerce Commission 
National Credit Union Administration 
National Labor Relations Board 
National Transportation Safety Board 
Nuclear Regulatory Commission 
Occupational Safety and Health Review Commission 
Securities and Exchange Commission 
U.S. International Trade Commission 
The following agencies, or components of Executive de- 
partments or agencies, have significant regulatory or adju- 
dicative functions. Accordingly, they should not be contacted 
with respect to the exercise of those functions without prior 
clearance from the Counsel's office (which clearance gener- 
ally will not be given for adjudicative actions and will be 
considered only on a case-by-case basis for regulatory 
actions): 

Environmental Protection Agency 

Equal Employment Opportunity Commission 

Federal Aviation Administration (Transportation) 

Federal Energy Regulatory Commission (Energy) 

Federal Labor Relations Authority 
Food and Drug Administration (HHS) 

Foreign Claims Settlement Commission (Justice) 
Immigration and Naturalization Service (Justice) 

Merit Systems Protection Board 

Mine Safety and Health Administration (Labor) 
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National Highway Traffic Safety Administration 
(Transportation) 

Occupational Safety and Health Administration (Labor) 
Overseas Private Investment Corporation 
Pension Benefit Guaranty Corporation 
Social Security Administration (HHS) 

U.S. Parole Commission (Justice) 

This list is merely illustrative. Many bureaus and divi- 
sions of agencies have authority to issue binding regulations 
or to decide specific claims, and the same rules on prior 
clearance from the Counsel’s office apply for those entities 
as well. 

You should be aware that the President and vice- Presi- 
dent are presently considering certain changes to the regula- 
tory review process, and further instructions on contacts 
with regulatory agencies may be forthcoming as those 
changes are adopted. 

1 Investigative and intelligence Agencies: As set forth 
in Part B of this section, the ban on agency contacts extends 
to the litigating, investigative and adjudicatory divisions of 
the Department of Justice. The same rules also apply to the 
Internal Revenue Service, the Inspectors General, the Spe- 
cial Counsel of the Merit Systems Protection Board, and 
similar components of departments and agencies with au- 
thority to investigate charges of misconduct, to conduct 
audits of specific programs, or to bring complaints before 
courts or other adjudicative bodies. 

White House staff should also cooler with the Counsel's 
office before contacting agencies with respect to particular 
individuals. While the White House Office is not bound by the 
provisions of the Privacy Act of 1974, 5 U.S.C. Sec. 552a, 
Federal agencies are restricted by the Act from disclosing 
information about individuals contained in their files. The 
White House staff should be sensitive to these constraints. 

Agencies in the intelligence community— including the 
CIA, NSA, DIA, the Intelligence Division of the FBI. and the 
intelligence components of the military services— report to 
the President through his Assistant for National security 
Affairs. These agencies should not be contacted directly 
without coordinating first with the Assistant for National 
Security Affairs— and. where issues of individual privacy 
arise, with the Counsel to the President. 

3. Procurement Agencies: In recent years, the public 
has become increasingly sensitive to allegations of improper 
influence in the awarding of government contracts. No 
member of the White House staff should contact any 
procurement officer about a contract in which he or 
she has a personal financial interest or in which a 
relative, friend, or business associate has a financial 
interest. This is true not only with respect to calls or 
contacts in which influence is directly exerted, but also as to 
so-called “status” calls or other communications which 
might direct the attention of the procurement officer to the 
fact that a White House staff member has an interest 
There may be occasions when the White House has a 
legitimate interest in information about procurement mat- 
ters. In such instances, however, any communication should 
be made only by persons who have no direct interest them- 
selves, and whose friends or associates have no such inter- 
ests. It is advisable that the lack of such interest be made 
known to those receiving the communication so that unin- 
tended inferences do not arise. Moreover, to the extent 
possible, information about a procurement matter should be 
obtained after the contracting procedure is completed, or 
should be obtained from persons not involved in the deci- 
sion- making process. To avoid the appearance of conflict 
and subsequent embarrassment. White House staff members 


who feel they must contact procurement agencies with 
regard to pending matters should first contact the Office of 
the Counsel to the President 


B. Communications with the Department of Justice 

As we are all aware, it is imperative that there be public 
confidence in the effective and impartial administration of 
the laws. Political figures and others may seek White House 
intervention in pending criminal and civil matters, but it 
undermines the administration of justice if the White House 
even appears to be interfering in such cases. 

The following procedures have been established for com- 
munications between the White House staff and the Depart- 
ment of Justice. 

1 Any written or oral communication to the White 
House concerning particular pending Department of 
Justice investigations or criminal or civil cases must 
be directed immediately to the Counsel to the Presi- 
dent. If appropriate and necessary, the inquiry will 
then be transmitted by the Counsel’s office to the 
Office of the Attorney General or the Deputy Attorney 
General. No other member of the White House 
staff should discuss a bending criminal or civil 
matter with private individuals or organizations, 
or with the Department of Justice. 

2. All requests for formal legal opinions from the De- 
partment of Justice must be directed to the Counsel 
to the President, who will in turn forward such re- 
quests to the Office of the Attorney General or to the 
Assistant Attorney General in charge of the Office of 
Legal Counsel. 

3. Members of the the White House staff may communi- 
cate directly with the Department of Justice with 
respect to, policy, legislation and budgeting matters. 


C. Communications with the Department of the Treasury 

In light of the sensitive nature of matters before some of 
the component agencies of the Department of the Trea- 
sury-such as the Office of Comptroller of the Currency, the 
Internal Revenue Service, the Bureau of Alcohol. Tobacco 
and Firearms, and the Secret Service— the following proce- 
dures have been established for communications between 
the White House staff and the Treasury Department: 

1. Any written or oral communication to the White 
House concerning pending investigations or cases 
must be directed to the Counsel to the President. If 
appropriate and necessary, the inquiry will then be 
transmitted to the Office of the Deputy Secretary of 
the Treasury. 

2. All inquiries which concern or may concern rulings on 
pending applications, regulatory actions or adjudica- 
tions must likewise be directed to the Counsel to the 
President for transmittal, if appropriate and neces- 
sary, to the Deputy Secretary (although it is unlikely 
that inquiries with respect to adjudications or to so- 
called “private” rulings will be considered appropri- 
ate or necessary). 

3. Other than for routine “tax checks” in personnel mat- 
ters, requests for tax return information generally 
will not be favored. All requests involving tax return 
information must be directed to the Counsel to the 
President. If the information is deemed essential and 
if permitted by the Internal Revenue Code, such re- 
quests will be forwarded to the Deputy Secretary of 
the Treasury (except for routine “tax checks", which 
will be processed under our existing procedures). 
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4. Requests (or information or statistical data of a rou- 
tine nature and comments regarding policy, legisla- 
tion and budgeting may continue to be handled 
directly by White House staff and appropriate Trea- 
sury officials. 


0. Procedures Governing Presidential Review of Internation- 
al Aviation Decisions 

Executive Order 12547 (February 6, 1986) sets out proce- 
dures for Presidential review of international aviation deci- 
sions pursuant to Section 801 of the Federal Aviation Act. 49 
U.S.C. Sec. 1461. Section 5 of the Executive Order prohibits 
individuals within the Executive Office of the President 
from discussing Section 801 cases— those involving interna- 
tional aviation— with outside parties, and requires such indi- 
viduals to refer written communications on Section 801 
cases from outside parties to the appropriate office outside 
the Executive Office of the President. White House staff 
members should refuse to discuss with interested private 
parties cases subject to the President’s approval under 


Section 801, and should refer any written communications 
concerning such cases to the Counsel’s office for appropriate 
referral 

Purely domestic aviation decisions not subject to Presi- 
dential approval under Section 801 would typically be gov- 
erned by the general policy against White House 
involvement in particular adjudicative matters. You should 
consult with the Counsel’s office before discussing such 
cases with interested private parties or Government 
agencies. 

• • • 

The matters covered in this memorandum are intended 
only to improve the internal management of the Executive 
Branch and are not intended to create any right or benefit, 
substantive or procedural, enforceable at law by a party 
against the United States, its agencies, its officers, or any 
person 

Please cooperate in observing the guidelines discussed 
above. If you have any questions regarding these proce- 
dures. please contact the Counsel’s office. 


End of Toxt 


DISCUSSION DRAFT OF BILL TO TRANSFER 
WHITE HOUSE COUNCIL ON ENVIRONMENTAL QUALITY 
AUTHORITIES TO ENVIRONMENTAL PROTECTION AGENCY 
OBTAINED BY BN A FEB. 24, 1993 
(TEXT) 


[DISCUSSION DRAFT] 


103D CONGRESS 
1ST Session H R 


IN THE HOUSE OF REPRESENTATIVES 

Mr Introduced the following bill, which was referred 

to the Committee on 


A BILL 

To amend to National Environmental Policy Act of 1969 to 
transfer functions of the Council on Environmental Qual- 
ity to the Secretary (of the Environment], and for other 
purposes 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled. 


Section 1. Short Title. 

This Act may be cited as the “ Act of 1993”. 


Sec. 2. Transfer of Functions of Council on 
Environmental Quality; Termination of Council and 
Office of Environmental Quality. 

(a) Transfer of Functions.— There are hereby transferred 
to the Secretary [of the Environment] (hereinafter in this 
Act referred to as the “Secretary”) all functions of the 
Council on Environmental Quality under title I of the Na- 
tional Environmental Policy Act of 1969 (42 U.S.C. 4321 et 
seq.) and any other law, as in effect on the day before the 
date of the enactment of this Act. 

(b) Termination of Council and Office -Th® Council or 
Environmental Quality created by section 202 of the Nation- 


al Environmental Policy Act of 1969 (42 U.S.C. 4342) and the 
Office of Environmental Quality established by section 203 
of the Environmental Quality Improvement Act of 1970 (42 
U.S.C. 4372) are hereby terminated. 

(c) Transfer of Property and Records.— The President 
shall ensure that all property owned or controlled by the 
Council on Environmental Quality, the Office of Environ- 
mental Quality, or the Director or Deputy Director of that 
Office (including all books, papers, materials, supplies, and 
equipment) and all documents and records of those agencies 
and officials are transferred to the Secretary. 

(d) Savings Provisions.— 

(1) Existing rights, duties, and obligations not affected - 
nothing in this Act affects the validity of any right, duty, or 
obligation of the United States, any agency of the United 
States, or any other person, which— 

(A) arises under or pursuant to any provision of law 
referred to or amended or repealed by this Act; and 
(B) existed on the day before the date of the enactment of 
this Act. 

(2) Continuation of Suits — 

(A) In General -No action or other proceeding com- 
menced by or against the Council on 

ity or the Office of Environmental QuaUty(as of th i! Act) 
on the day before the date of the^ctmen^of U.I. acw 
shall abate by reason of the < action orj 

(B) Substitution of Partl “ u . o—iiT 

ine aaainst the Council on Enviro^en^W* 

Office of Environmental P 0 * 1 * 1 *^**^ ^#*1 
day before the date of the »«>*"«* * 1 
Secretary shall be substituted as a party Wl 
proceeding 

(e) Continuation of Orders, l 
and Regulations— All orders, 
and regulations which - 

wr *3 **vw 3 .fBt .aot" 
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DATE ; August 9, 1990 


DIRECTIVE 


tsjusss: 21-01 


SUBJECT ; Organizational Changes 


1. PURPOSE . This directive establishes policies and procedures 
for obtaining Departmental approval of significant 
reorganizations . 

2. SCOPE . This directive applies to all bureaus , the 
Departmental Offices, and the Office of Inspector General. 

"...3. POLICY . It is the policy of the Department of the Treasury 
that significant bureau reorganizations, as described in the 
Attachment, require the approval of the supervisory policy 
official of the respective bureaus, as designated in Treasury 
Order 101-05, and the Assistant Secretary (Management). Approval 
by the Secretary is required for major changes in authorities, 
functions or scope of activities of a bureau, and a transfer of a 
major authority or function between bureaus. 

4. INFORMATION REQUIREMENTS . Reorganization proposals should 
include approval lines for the signature of the bureau 
supervisory policy official and the Assistant Secretary 
(Management) and should contain the following information. 

* 

a. A succinct description of the change over the present 
structure, cost savings and benefits expected, and advantages and 
disadvantages resulting from the reorganization. 

b. Organizational charts, maps if appropriate, new or 
revised functional statements, and a summary of positions- by 
cccupation/grade for the present and proposed organizations. 

c. The impact on employees. Senior Executive Service 
positions, authorized personnel ceilings and the average grade in. 

, the affected organization. 

d. An assessment whether the proposed changes may be 
controversial to members of Congress, employee unions, the 
public, or other agencies. 

e. A proposed Treasury Order or Treasury Directive whenever 
the organization changes require a revision to an existing 
document or a new document is required to implement the proposal. 
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5. PFPCEDVPE5..T9R DEPARTMENTAL REVIEW- 

a. Bureau Reorganizations . Bureau heads shall submit 
-reorganization proposals to the bureau supervisory policy 

official (i.e., Assistant Secretary (Enforcement), Fiscal 
Assistant Secretary, Treasurer) • A copy. should be .sent to the 
Assistant Secretary (Management) for concurrent review. After 
the supervisory bureau policy official approves the proposal, it 
should be forwarded to the Assistant Secretary (Management) for 
concurrence. When the approval of the Secretary is required, the 
Assistant Secretary (Management) will submit the proposal to the 
Secretary. When the Secretary is the bureau's supervisory policy 
. official as in the case of the Office of the Comptroller of the 
Currency, the Internal Revenue Service, and the Office of Thrift 
Supervision, reorganization proposals shall be submitted directly 
to the Assistant Secretary (Management) for review and forwarding 
to the Secretary with a recommendation for appropriate action. 

b. Departmental Offices . The cognizant Assistant Secretary 
shall submit reorganization proposals to the Assistant Secretary 
(Management) . If the reorganization is within the Office of the 
Assistant Secretary (Management) , the cognizant Deputy Assistant 
Secretary shall submit the proposal. 

c. Office of Inspect or General . The Inspector General shall 
submit reorganization proposals to the Secretary or. Deputy 
Secretary and send an information copy to the Assistant Secretary 
(Management) • 

i. Publication in the Federal S.cist.r, Approved 
significant organizational changes must be published-in the 
Federal Register . The Assistant Secretary (Management) is 
responsible for publishing organizational changes in the 
Departmental Offices. Bureau heads are responsible for 
publishing bureau organizational changes and, in consultation 
with their supervisory policy official, may determine the 
appropriate method for publication. However, when 
reorganizations are implemented by a Treasury Order or Treasury 
Directive, the Directives Program Manager, Office of Management 
Support Systems, will arrange for publication of these documents 
in the Federal Register. 

e. Of f ico_pf Management and Budget fOMBl . The Assistant 
Secretary (Management) wilL notify OMB of the reorganization 
proposal if necessary. 
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6. REPORTING REQUIREMENTS . Secretarial Officers in the 
Departmental Offices and the heads of bureaus should submit 
annually, by October 31 each year, the following information to 
the Office of Planning and Management Analysis (OPMA) , 
Departmental Offices. 

a. Organization Charts . A current organization chart which 
shows the organization structure as of October 1 and depicts the 
reporting relationship from the field offices to bureau head- 
quarters* A more detailed chart of bureau field organizations in 
a map form is requested by OPMA annually in a separate data call 
for publication in the Federal Register . 

b. Related Information . Information, which is current as of 
October 1, on organizational changes during the previous fiscal 
year, functional statements, a summary of authorized full-time- 
equivalent's (FTE's), and on-board positions should be submitted 
to OPMA together with the organization charts. 

7. CANCELLATION . Treasury Directive 21-01, "Organizational 
Changes in the Department of the Treasury," dated January 29, 

1937 , is superseded. 

3. REFERENCES . 


a. 31 U.S.C. 321. 

b. 12 U.S.C. 1. 

c. Treasury order 101-05, "Reporting Relationships and 
Supervision cf Officials, Offices and 3ureaus, Delegaticn cf 
Certain Authority, and Order of Succession in the Department of 
the Treasury," dated October 27, 1989. 

d. CMB Circular A-105, "Standard Federal Regions," dated 
April 4, 1974. 

e. 31 U.S.C. 309. 


9. OFFICE OF PRIMARY INTEREST* Office of Planning and Manage- 
ment Analysis, Financial Services Directorate, Office of the 
Deputy Assistant Secretary for Departmental Finance and 
Management, Office of the Assistant Secretary (Management) . 



ivid M. Nummy/ 
Acting Assist* 
(Management) 


retary 


Attachment 
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1. Headquarters . * A significant reorganization within a bureau 
headquarters includes a change in structure or functions at or 
above the organizational level identified below. 

Bureaus Organizational Level 

Bureau of Alcohol , Tobacco a Firearms Assistant Director 
Bureau of Engraving & Printing or Equivalent 

Federal Lav Enforcement Training Center 
U.S. Mint 

U.S. Secret Service 


Financial Management Service Assistant Commissioner 

tJ.S. Customs Service or Equivalent 

Internal Revenue Service 
Bureau of the Public Debt 


U.S. Savings Bonds Division 
Departmental Offices 1/ 


Office Director 
or Equivalent 


Office of the Comptroller 
of the Currency 

Office of Thrift Supervision 


Senior Deputy Comp- 
troller or Equivalent 

Senior Deputy Director 
or Equivalent 


Legal Division 


Assistant General 
Counsel 


2. Field Organizations . Bureaus shculd consult OMB Circular N'c . 
A-105 fsr requirements regarding standard Federal regions. A 
significant reorganization in the bureau field organization 
includes a changes in: 


a. jurisdiction or location of regional offices? 

b. geographic boundaries; 

b. structure or functions at or above a comparable field 
organizational level identified in section 1. above, such as 
Regional Director, Regional Assistant Commissioner, etc. ; 

c. service to, or gelations with, the public; and 

d. field offices in foreign countries. 


1/ For the Office of Inspector General, the organizational 
level is the Assistant Inspector General. 
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DEPARTMENT OF THE TREASURY 

DIRECTIVE 


DATE : July 17, 1989 


NUMBER: 28-01 


SUBJECT : Preparation and Review of Regulations 


1. PURPOSE , This Directive establishes procedures that govern 
the Issuance of regulations and the preparation of regulatory 
analyses, programs and agendas. 

2. BACKGROUND . The Issuance of regulations, the review of 
existing regulations, and the publication of regulatory agendas 
and programs are governed by the Administrative Procedure Act, 
the Paperwork Reduction Act of 1980, the Regulatory Flexibility 
Act, the Tax Reform Act of 1986, Executive Order (E.O.) 12291, 
E.O. 12498, E.O. 12612, E.O. 12630, and 5 CFR Part 1320. The 
purpose of this Directive Is to provide offices and bureaus with 
the Information necessary to comply with these authorities and to 
obtain timely Departmental review of regulatory documents. 

3. DEFINITIONS. 


a. For purposes of this Directive, and except as provided in 
paragraph 3 . b . , the term regulation means : 

(1) any advance notice of proposed rulemaking, notice of 
proposed rulemaking (proposed regulation), temporary (interim) 
regulation, final regulation or Treasury Decision published in 
the Federal Register ; 

(2) any other publicly issued document of general 
applicability and future effect designed to implement, interpret, 
or prescribe law or policy, or describing the procedure or 
practice requirements of an office or bureau; 

(3) any document that withdraws or substantively amends a 
previously issued regulation; 

(4) any document published in the Notice section of the 
Federal Register that : 

( a ) requires or authorizes any action on the part of 
any person to participate in a program, avoid a penalty, or 
obtain a benefit; 

( b ) contains a reporting or recordkeeping require- 
ment; 

(c) establishes or revises policy; 

(d) could limit the policymaking discretion of 

States; or 
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(e) could Infringe upon a constitutionally protected 
property right? and 

( 5 ) any other document or category of documents to the 
extent determined by a bureau or office head, policy official, 
the General Counsel, or the Executive Secretary. 

b. The term regulation does not include: 

(1) documents making nonsubstantive technical 
corrections to a previously issued regulation; 

(2) notices in the Internal Revenue Bulletin and amend- 
ments to the Internal Revenue Service Statement of Procedural 
Rules (26 CFR Part 601) that are not subject to the provisions of 
the Paperwork Reduction Act of 1980, the Regulatory Flexibility 
Act or E.O.s 12291, 12612 or 12630; 

(3) revenue rulings, revenue procedures, decisions, legal 
determinations, or other similar rulings documents issued by the 
Internal Revenue Service, the United States Customs Service, or 
the Bureau of Alcohol, Tobacco and Firearms; and 

(4) other documents specifically designated by the 
Executive Secretary in consultation with the General Counsel. 

c. The term policy official means an official in the Depart- 
mental Offices at the level of a Deputy Assistant Secretary or 
above, and for purposes of paragraph 5.c., the Comptroller of the 
Currency. 

d. The term LLR means the Associate General Counsel 
(Legislation, Litigation, and Regulation) in the Office of the 
General Counsel. 

4. OPPORTUNITY FOR PUBLIC PARTICIPATION . Consistent with 
applicable law and the circumstances of a regulatory action, each 
bureau and office shall give the public an early and meaningful 
opportunity to participate in the regulatory process. 

a. Special Requirements . 

(1) Bureaus and offices should allow 60 days for public 
comment on proposed regulations that are major (see Part I), are 
likely to have a significant economic impact on a substantial 
number of small entities ( see Part II), or contain a requirement 
for the collection of information (see Part III). 
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(2) For regulations to be issued without opportunity for 
notice and public comment, refer to Part VI. 

b. Congressional Comments . Bureaus and offices shall 
promptly provide LLR with a copy of any written comment from a 
member of Congress or Senator that criticizes or opposes a 
proposed regulation. If a bureau or office prepares a 
substantive response to any such comment, a copy of the response 
also shall be provided to LLR. 

5. DEPARTMENTAL REVIEW OF REGULATIONS. 


a. Document Identification . 

(1) The bureau or office originating any regulation sub- 
ject to this Directive shall assign to such regulation a unique 
identifier not to exceed nine (9) characters (including spaces). 
The same identifier shall be assigned to all rulemaking stages of 
the regulation ( e.g. , a proposed regulation and subsequent final 
regulation must be assigned the same identifier). 

(2) The identifier shall be displayed on the regulation 
and on all memoranda and related documents ( e.g. , transmittals to 
the Office of Management and Budget (0MB) and correspondence 
referenced in paragraph 4.b. ) submitted to the Department with 
respect to such regulation. Inquiries concerning the status of 
review should be directed to LLR and reference the unique 
identifier. 

b. Review Required . No bureau or office may publish or 
otherwise issue a regulation subject to this Directive until 
Departmental review has been completed. 

c. Departmental Review Procedures . 

( 1 ) Regulations Issued by, or Subject to Review or 
Approval of, a Policy Official . Regulations issued by, or 
subject to review or approval of, a policy official shall be 
reviewed by appropriate counsel, signed by the policy official or 
bureau head, and transmitted to the Executive Secretary. Review 
shall be requested by a memorandum from the policy official (or 
from an office or bureau official through the policy official) 
to the Executive Secretary. The memorandum shall, at a minimum, 
fully, clearly, and succinctly: 

(a) describe the regulation; 

(b) explain the reason it is being issued; 
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(c) indicate whether any political or media interest 
has been expressed in the subject matter of the regulation; and 

(d) list any correspondence received concerning the 

regulation. 

Each transmittal shall include the materials and documentation 
described in Appendix A. 

(2) Other Regulations . Regulations not issued by, or 
subject to review or approval of, a policy official shall be 
reviewed by appropriate counsel, signed by the appropriate office 
or bureau official, and transmitted to LLR. 

d. Special Procedures . 

(1) Paperwork Reduction Act . If a regulation is subject 
to review by 0MB pursuant to the Paperwork Reduction Act ( see 
Part III), the regulation and all required documentation shall be 
reviewed by the appropriate office or bureau reports management 
office. Five copies shall be transmitted to the Office of 
Information Resources Management in the Office of the Assistant 
Secretary of the Treasury (Management) for review and coordi- 
nation with LLR. 

(2) E.O. 12291 . If a regulation is subject to review by 
0MB pursuant to E.O. 12291 ( see Part I), the originating bureau 
pr office shall provide five copies of the regulation and all 
required documentation directly to LLR. 

6. AUTHORITIES. 


a. "Administrative Procedure Act," 5 U.S.C. 553 ( see 

26 U.S.C. 7805(e) for special limitation on certain Internal 
Revenue Service and Bureau of Alcohol, Tobacco and Firearms 
regulations). 

b. "Regulatory Flexibility Act," 5 U.S.C. 601 et seq . 

( see 26 U.S.C 7805(f) for special related requirement for certain 
Internal Revenue Service and Bureau of Alcohol, Tobacco and 
Firearms regulations). 

c. "Paperwork Reduction Act of 1980," 44 U.S.C. 3501 et 
seq . , as amended. 

d. E.O. 12291, "Federal Regulation," dated February 17, 1981 
(46 FR 13193). 
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e. E.O. 12498, "Regulatory Planning Process," dated 
January 4, 1985 (50 FR 1036). 

f. E.O. 12612, "Federalism," dated October 26, 1987 
(52 FR 41685). 

g. E.O. 12630, "Governmental Actions and Interference with 
Constitutionally Protected Property Rights," dated March 15, 1988 
(53 FR 8859). 

h. 5 CFR 1320, "Controlling Paperwork Burdens on the 
Public," revised May 10, 1988 (53 FR 16618). 

i. Treasury Order 113-01, "Redesignation of the Assistant 
Secretary for Policy Development as the Assistant Secretary for 
Policy Management," dated March 30, 1989. 

7. SEMIANNUAL AGENDAS AND REGULATORY PROGRAMS . Pursuant to the 
Regulatory Flexibility Act and E.O. 12291, the Department of the 
Treasury will publish in the Federal Register a combined semi- 
annual Regulatory Agenda during April and October of each year. 
Pursuant to E.O. 12498, the Department of the Treasury annually 
will prepare a regulatory program. Bureaus and offices will 
prepare and transmit the semiannual agendas and regulatory 
programs as directed by LLR. 

8. OFFICES OF PRIMARY INTEREST . Associate General Counsel 
(Legislation, Litigation, and Regulation), Office of the General 
Counsel; and the Executive Secretary, Office of the Assistant 
Secretary of the Treasury (Policy Management). 

4r~Xy -j. uJaXLus 

Emily L. Walker 
Executive Secretary 

Attachments 
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PART I 


MAJOR REGULATIONS AND RULES (E.O. 12291) 


1. Nonapplicability . The provisions of this Part, other than 
paragraph 3., do not apply to: 

a. administrative actions governed by the provisions of i 
sections 556 and 557 of title 5, United States Code; 

b. regulations issued with respect to a military or foreign 
affairs function of the United States; 


c. regulations related to agency organization , management, 
or personnel; 

d. regulations issued by the Bureau of the Public Debt that 
implement, through the exercise of the general borrowing power, 
the fiscal policies of the United States; 

e. major regulations to be issued in response to an 
emergency situation or a short-term deadline imposed by statute 
or judicial order, to the extent provided in Part VI; 

f. advance notices of proposed rulemaking issued by the 
Internal Revenue Service, the U.S. Customs Service, or the Bureau 
of Alcohol, Tobacco and Firearms, providing that such documents 
contain no regulatory text; 

g. regulations making nonsubstantive technical corrections 
to previously published regulations; 

h. Regulations of the Internal Revenue Service, the United 
States Customs Service, and the Bureau of Alcohol, Tobacco and 
Firearms that are not reviewed or approved by an Assistant 
Secretary prior to issuance; and 

i. regulations of the Bureau of Alcohol, Tobacco and 
Firearms concerning the establishment or designation of 
viticultural areas. 


2. Major Regulations . 

a. Definition . Except as provided in paragraphs 1- and 
4.b.(2), a regulation shall be deemed a major regulation, and 
shall require a Regulatory Impact Analysis, if the appropriate 
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bureau head or policy official, the General Counsel or the 
Executive Secretary determines it is likely to result in one or 
more of the following: 

(1) an annual effect (positive, negative or a 
combination thereof) on the economy of $100 million or more; 

(2) a major increase in costs or prices for consumers, 
individual Industries, Federal, State or local government 
agencies, geographic regions; or 

(3) significant adverse effects on competition, employ- 
ment, investment, productivity, innovation, or on the ability of 
United States-based enterprises to compete with foreign-based 
enterprises in domestic or foreign markets. 

A regulation shall not be deemed major if the economic or other 
consequences are a direct result of the implementation of a 
statute, international agreement or court decision. 

b. Regulatory Impact Analyses . 

(1) Preliminary Regulatory Impact Analysis (PRIA) . In 
the case of a notice of proposed rulemaking determined to be a 
major regulation, the originating bureau or office shall prepare 
a PRIA prior to, or at the time of, the actual drafting of the 
notice of proposed rulemaking. If appropriate, such analysis may 
be combined with an Initial Regulatory Flexibility Analysis if 
such analysis is required by Part II. The PRIA shall accompany 
the notice of proposed rulemaking through all review levels and 
shall comply with the requirements of section 3(d) of E.O. 12291. 

(2) Final Regulatory Impact Analysis (FRIA) . In the case 
of a final or temporary (interim) regulation determined to be a 
major regulation, the originating bureau or office shall prepare 
a FRIA using the same criteria as with the PRIA. Such analysis 
may be combined with a Final Regulatory Flexibility Analysis if 
such analysis is required by Part II. The FRIA shall accompany 
the final regulation through all review levels. 

(3) Availability . If the PRIA or FRIA is not published 
with the regulation, the bureau or office shall include in the 
preamble of, or as an appendix to, the regulation: 


(a) a brief summary of the analysis; and 

(b) a statement advising the public how copies of the 
analysis may be obtained. 
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3. Federal Register Statements . Whenever an office or a bureau 
publishes a regulation in the Federal Register , it shall include 
in the preamble a statement substantially similar to one of the 
following, as appropriate: 

a. "This document is not subject to the requirements of 
E . 0 . 12291. [Brief explanation of basis for determination].” 

b. "It has been determined that this document is not a major 
regulation as defined in E.O. 12291 and a regulatory impact 
analysis is not required. [Brief explanation of basis for 
determination] . H 

c. "It has been determined that this document is a major 
regulation as defined in E.O. 12291. Accordingly, a [prelimi- 
nary/final] regulatory impact analysis has been prepared.” In 
addition, the bureau or office shall include a brief statement 
that the regulation is within the authority delegated by law and 
consistent with congressional intent. 

4 . Required Submissions to 0MB . 

a. General . Except with respect to regulations described in 
paragraph 1., all regulations, required transmittal forms, and 
applicable regulatory Impact analyses shall be submitted to 0MB, 
through LLR, for review pursuant to E.O. 12291. 

b. Special Procedures for the Internal Revenue Service, the 
U.S. Customs Service, and the Bureau of Alcohol, Tobacco and 
Firearms . 

(1) Major Legislative Regulations . All legislative 
regulations that are major, required transmittal forms, and 
accompanying regulatory impact analyses shall be submitted to 
0MB, through LLR, for review pursuant to E.O. 12291. 

( 2 ) Other Regulations ( including major nonlegislative 
regulations ) . With respect to all other regulations (except 
those described in paragraph 1.) there shall be submitted to 0MB, 
through LLR, at least 14 days prior to the anticipated publica- 
tion of a regulation, four (4) copies of a "Four-Point 
Memorandum" containing the following information: 

(a) the title of the regulation and the unique 
identification number assigrfed to the regulation; 

(b) the stage of rulemaking; 
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(c) a brief description of what the regulation will 
require and an identification of any significant policy changes 
proposed or resulting from the regulation; and 

(d) the basis for determining that the regulation is 
not a major regulation or, in the case of an interpretative 
regulation, an explanation of why the regulation is considered 
interpretative . 

c. 0MB Review . The standard 0MB review period for: 

(1) regulations submitted for review under E.O. 

12291 is: 

(a) 10 calendar days for nonmajor regulations; 

(b) 30 calendar days for major notices of 
proposed rulemaking and subsequent final regulations; and 

(c) 60 calendar days for major temporary 
(interim) and final regulations not preceded by a notice of 
proposed rulemaking. 

Offices and bureaus are advised to incorporate review periods 
into publication schedules and that 0MB may extend the review 
period for any regulation. 

(2) "Four-Point Memoranda" is 10 calendar days. 
Bureaus are advised that 0MB may, during this review period, 
elect to review the economic Impact of any regulation under the 
terms of E.O. 12291. 

d. Coordination with E.O. 12630 . Refer to Part V, 
paragraphs 2.b. and 2.d., for required submissions concerning 
E.O. 12630. 
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PART II 

REGULATORY FLEXIBILITY ACT 


1. In General . The Regulatory Flexibility Act applies to all 
regulations except as provided in paragraph 2. The Regulatory 
Flexibility Act requires each bureau or office that is required 
by 5 U.S.C. 553, or any other law to publish a notice of proposed 
rulemaking or proposed regulation, to consider the impact of the 
regulation on small entitles as defined in the Regulatory 
Flexibility Act (5 U.S.C. 601(6)). 

2. Nonapplicability . Except as may be otherwise required by 
law, the provisions of this Part (other than paragraphs 3.b. and 

c.) do not apply to: 

a. advance notices of proposed rulemaking, provided that 
they do not contain regulatory text; 

b. regulations not required to be issued with notice and 
opportunity for public comment pursuant to 5 U.S.C. 553, or any 
other law, even if a notice of proposed rulemaking is published 
at the discretion of an office or bureau; 

c. final regulations where the prior notice of proposed 
rulemaking was published before January 1, 1982; 

d. regulations of particular applicability relating to 
rates, wages, corporate or financial structures, or reorganiza- 
tion thereof, prices, facilities, appliances, services, or 
allowances therefor, or to valuations, costs or accounting, or 
practices related to such rates, wages, structures, prices, 
appliances, services or allowances; and 

e. to the extent provided in Part VI, regulations that will 
have a significant economic impact on a substantial number of 
small entities that are issued in response to an emergency situa- 
tion or a short-term deadline imposed by statute or judicial 
order. 
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3 . Certification or Statement of Nonapplicability . 

a. General . 

( 1 ) The Regulatory Flexibility Act provides that an 
agency may exempt a regulation from the requirement to prepare 
regulatory flexibility analyses upon certification that the 
regulation will not have a significant economic impact on a 
substantial number of small entitles. In other instances ( see 
paragraph 2. ) the Act may not apply to a regulation. 

(2) Withdrawal of Certification . Notwithstanding certi- 
fication that a notice of proposed rulemaking will not have a 
significant economic impact on a substantial number of small 
entities, if a bureau or office, at any time prior to issuing a 
final regulation, finds that the regulation is likely to have 
such an Impact, the bureau or office shall notify LLR. Bureaus 
and offices are advised that preparation of an analysis may be 
required. 

b. Federal Register Statement . Bureaus and offices shall 
include in the preamble to each notice of proposed rulemaking, 
temporary (interim), and final regulation, a statement as 
follows: 


( 1 ) Regulations Subject to the Act and Not Having a 
Significant Economic Impact on a Substantial Number of Small 
Entities . In the case of a regulation subject to the Act that: 

(a) will not have a significant economic impact on a 
substantial number of small entities, or 

(b) implements a statute or other legal authority 
that imposes a significant economic impact on a substantial 
number of small entities, to the extent such impact flows 
directly from such statute or authority and is intended or 
necessarily anticipated thereby, 

a certification substantially identical to the following: "It is 

hereby certified that this regulation will not have a significant 
economic impact on a substantial number of small entities. 
Accordingly, a regulatory flexibility analysis is not required." 
This statement must be followed by a brief explanation of the 
basis for the certification. 
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(2) Regulations Not Subject to the Act . In the case of 
a regulation not subject to the Regulatory Flexibility Act ( see 
paragraph 2 . ), a statement explaining why the Act does not apply 
( see paragraph 3.c.(3) for special requirements for certain 
Internal Revenue Service and Bureau of Alcohol, Tobacco and 
Firearms regulations). 

(3) Regulations Having a Significant Economic Impact on a 
Substantial Number of Small Entities . In the case of regulations 
subject to the analysis requirements of the Regulatory 
Flexibility Act, refer to paragraphs 4.b. or 5.b. (statement 
concerning public availability of analyses). Refer to Part VI, 
paragraph 4., if the regulation is being issued in response to an 
emergency situation or a statutory or judicial deadline. 

c. Special Requirements for the Internal Revenue Service and 
the Bureau of Alcohol, Tobacco and Firearms . 


(1) In General . 

(a) Section 7805(f) of title 26, United States Code, 
prescribes special requirements for Internal Revenue Service and 
Bureau of Alcohol, Tobacco and Firearms notices of proposed rule 
making and final regulations that do not supersede a notice of 
proposed rulemaking. Section 7805(f) applies if any such regula- 
tion is: 

(i) issued pursuant to authority contained in 
title 26, United States Code; and 

(ii) not subject to the Regulatory Flexibility 
Act ( see paragraph 2 . ) . 

(b) Section 7805(f) does not apply to a temporary 
(interim) regulation or to a final regulation superseding a 
notice of proposed rulemaking. 

(2) Submission to Small Business Administration . With 
respect to any regulation described in paragraph 3.c.(l)(a), the 
Internal Revenue Service and the Bureau of Alcohol , Tobacco and 
Firearms shall submit a copy of such regulation to the Adminis- 
trator of the Small Business Administration, as follows: 

(a) with respect to a notice of proposed rulemaking, 
immediately following publication. 
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(b) with respect to a final regulation that does not 
supersede a notice of proposed rulemaking, at least four weeks 
prior Xo the publication. 

Note : Section 7805(f) provides that the Administrator shall have 

four weeks from the date of submission to submit comments 
concerning the impact of the regulation on small business. 

(3) Federal Register Statement . With respect to a 
regulation submitted to the Administrator of the Small Business 
Administration pursuant to paragraph 3.c.(2), the preamble to 
such regulation shall contain a statement that the regulation is 
not subject to the Regulatory Flexibility Act and that a copy of 
the regulation has been submitted to the Administrator of the 
Small Business Administration for comment on the impact of such 
regulation on small business pursuant to section 7805(f). 

4. Initial Regulatory Flexibility Analysis (IRFA) . 

a. Content . In the case of a notice of proposed rulemaking 
that is likely to have a significant economic impact on a sub- 
stantial number of small entitles, the initiating office or 
bureau shall prepare an IRFA. This analysis may be combined 
with a Preliminary Regulatory Impact Analysis ( see Part I). Such 
analysis shall be approved by the bureau or office head and shall 
accompany the regulation through all review levels. The IRFA 
shall comply with the requirements of the Regulatory Flexibility 
Act (5 U.S.C. 603(b) and (c)). 

b. Public Availability . At the option of the initiating 
bureau or office, the IRFA may be published in the preamble of, 
or as an appendix to, the notice of proposed rulemaking, or 
prepared as a separate document. If the analysis is prepared as 
a separate document, a summary shall be published in the preamble 
of, or as an appendix to, the notice of proposed rulemaking and 
the preamble shall advise the public how copies of the analysis 
may be obtained. 

c. Transmittal to Small Business Administration . A copy of 
each approved IRFA shall be transmitted by LLR to the Chief 
Counsel for Advocacy of the Small Business Administration. 

5. Final Regulatory Flexibility Analysis ( FRFA ) . 

a. Content . In the case of a final regulation for which an 
IRFA was prepared or for which a FRFA is otherwise required, the 
originating office or bureau shall prepare a FRFA. Such analysis 
shall be approved by the office or bureau head and shall 
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4 

accompany the regulation through all review levels. Such 
analysis may be combined with a Final Regulatory Impact Analysis 
( see Part I). The final analysis shall comply with the 
requirements of the Regulatory Flexibility Act (5 U.S.C. 604(a)). 

b. Public Availability . The originating office or bureau 
shall make copies of the final analysis available to the public 
and shall include in the preamble to the final regulation a 
statement describing how copies may be obtained. Alternatively, 
the originating bureau or office may publish the complete final 
analysis in the preamble of, or as an appendix to, the final 
regulation. 
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APPENDIX A 

FORMAT FOR REGULATORY REVIEW SUBMISSIONS 


1, General . Bureaus and offices shall assign a unique 
identifier to each regulation that shall be displayed on the 
regulation, transmittal memorandum, and any other submissions or 
documents prepared with respect to such regulation. 

2. Folders . Each transmittal must be in a folder, with the 
Clearance Sheet prescribed by the Executive Secretary on the 
outside cover. 

a. The RIGHT side of the folder must contain ONLY the 
following materials in the order stated below: 

(1) Original transmittal memorandum from the policy 
official to the Executive Secretary (or from a bureau or office 
head through the policy official to the Executive Secretary). 

(2) One copy of the regulation. 

(3) One copy of the Regulatory Impact Analysis 

(if applicable and not contained in the regulatory document in 
full). 


(4) One copy of the Regulatory Flexibility Analysis 
( if applicable and not contained in the regulatory document in 
full). 


(5) One copy of the Federalism Assessment (if 
applicable ) . 

(6) One copy of the Takings Impact Analysis and/or OMB 
submission ( if applicable ) . 

( 7 ) Background information ( optional ) 

b. The LEFT side of the folder must contain ONLY the 
following materials in the order stated: 

( 1 ) Five copies of the transmittal memorandum to the 
Executive Secretary (with no attachments). 
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(2) A completed "Regulatory Profile," Treasury Department 
Form (TD F) 50-04.1, (Appendix B) for each regulation in the 
folder, with the following attachments: 

( a ) Documents Subject to 0MB Review under E.O. 12291 : 
One copy of the SF-83 (parts I and II completed). 

Note : Separately provide LLR with four SF-83' s (parts I and II 

completed), each attached to a copy of the regulation and, unless 
contained in the regulation in full, any required Regulatory 
Impact Analysis, Regulatory Flexibility Analysis, Federalism 
Assessment, and Takings Impact Submission ( not Takings 
Assessment) attached. 

(b) Regulations Subject to the Paperwork Reduction 
Act . One copy of the SF-83 (parts I and III completed). 

( c ) Regulations Subject to Regulatory Flexibility Act 
Analysis Requirements . 

(i) If the analysis is contained in full in the 
regulation, provide one additional copy of the regulation; OR 

(ii) If the analysis is not contained in full in 
the regulation, provide one additional copy of the regulation and 
the analysis. 

(3) Two copies of the transmittal memorandum, each with a 
copy of the regulation and, unless contained in the regulatory 
document in full, any required Regulatory Impact Analysis, Regu- 
latory Flexibility Analysis, Federalism Assessment, and Takings 
Impact Analysis and/or Submission attached. 
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APPENDIX B 

Regulatory Profile 


Page B-l 


Office/Bureau and Unique Identifying Numoer 


1. Type of Document 

□ Proposed Regulation/NPRM □ Final Regulation Without Prior NPRM 

□ Final Regulation With Prior NPRM □ Temporary (Interim) Regulation 

□ Advance Notice of Proposed Rulemaking □ Other 

2. If a FINAL RULE or TEMPORARY (INTERIM) RULE, is the effective date jess than 30 days 
from date of publication? □ Yes □ No 

3. Is issuance of the document subject to a statutory or judicial deadline, or does the 
document respond to an emergency situation? □ No □ Yes 

4. a. Is the document subject to review by OMB under Executive Order 12291 ? 

□ Yes (attach SF-83 and answer b. below) □ No 

b. if “Yes” to a., is the document a Major Rule? □ Yes □ No 

c. (JSCS, ATF and IRS Only: Is a “Four-Point Memorandum” Required? 

□ No □ Yes If .¥£ 2 , was it submitted to LLR? □ Yes C No 

5. a. Does the document limit or preempt the policymaking discretion of the States? 

□ No □ Yes (answer b. below) 

b. If “Yes” to a., has a Federalism Assessment been prepared? □ Yes □ No 

6. a. Does or could the document affect constitutionally protected property rights? 

□ No □ Ybs (answer b. below) 

b. If “Yes” to a., has a Takings Asses3ment/0MB Submission been prepared? 

□ Yes □ No 

7. a. Is the document likely to have a significant economic impact on a substantial number of 

small businesses or other small entities? □ No C Yes (answer b. below) 

b. If “Yes” to a. t has a Regulatory Flexibility Analysis Been Prepared? □ Yes u No 

8. If a ANPRM. NPRM OR FINAL/TEMPORARY REGULATION WITHOUT PRIOR NPRM . does the 

document contain a reporting or recordkeeping requirement subject to the Paperwork 
Reduction Act? □ No □ Yes (attach SF-83) 

9. If a FINAUTEMPORARY REGULATION WITH PRIOR NPRM and the document contains a 
reporting or recordkeeping requirement: 

a. Was the NPRM submitted to OMB under the Paperwork reduction Act? 

C Yes (answer b. below) G No (submission now required: attach SF-83) 

b. If “Yes," to a., did OMB approve the information collection in the NPRM? 

C Yes (OMB I ; answer c. below) C No (answer d. below) 

c. If “Yes” to b.. is the collection of information materially different from that contained in 
the NPRM? 

C No G Yes 


d. if “No” to b.: 

G The regulation has been modified to address OMB's objections, 
n The regulation retains the disapproved collection of information. 
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PART III 

PAPERWORK REDUCTION ACT 


1 . Notices of Proposed Rulemaking and Subsequent Final 
Regulations . Any notice of proposed rulemaking that contains a 
reporting or recordkeeping requirement, and any final regulation 
issued pursuant to such notice of proposed rulemaking, is subject 
to 44 U.S.C. 3504(h) and to such related rules, regulations and 
procedures as may be promulgated by 0MB ( see 5 CFR 1320.13, 
1320.15(a), and 1320.21). 

2. All Other Documents . Any document (including nonregulatory 
documents) not described in paragraph 1. that contains a 
reporting or recordkeeping requirement is subject to clearance by 
0MB prior to publication pursuant to 44 U.S.C. 3507 and to such 
related rules, regulations and procedures as may be promulgated 
by the 0MB ( see generally 5 CFR 1320.12, 1320.15(a) and 1320.21). 
Offices and bureaus are advised to ensure that required submis- 
sions are made at least 30 days prior to date of anticipated 
publication or issuance. 

3. Definitions . For purposes of this Part: 

a. Reporting requirement means a requirement, whether 
mandatory or voluntary, that persons provide information to an 
entity of the Federal Government. A requirement that a person 
obtain or compile information for the purpose of disclosure to 
one or more persons, or to the public at large, constitutes a 
reporting requirement whenever the same requirement would be 
subject to the Act if the information were provided directly to 
an agency of the Federal Government. A form codified in a 
regulation constitutes a reporting requirement. 

b. Recordkeeping requirement means a requirement that 
persons maintain specified information, whether or not the 
information ultimately is provided to an entity of the Federal 
Government . 

4. Nonappllcabillty . This Part does not apply to: 

a. Regulations that do not contain a reporting or record- 
keeping requirement. 
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b. Regulations that contain a reporting or recordkeeping 
requirement, if: 

(1) such information is required only of agencies, 
instrumentalities or employees of the United States and is not 
collected for general statistical purposes; or 

(2) the requirement in the regulation is not self -exe- 
cuting ( i.e. , the regulation does not specify the information to 
be reported or maintained and instead requires the submission on 
a form, or pursuant to instructions not codified in the 
regulation) . 

c. Regulations that contain a reporting or recordkeeping 
requirement for a purpose specifically described in 44 U.S.C. 
3518(c)(1). 

d. Collections of information specifically designated in 
5 CFR 1320. 7(j). 

5. Required Submissions to 0MB . 

a. Except as provided in paragraph 4., originating offices 
and bureaus shall prepare required submissions to 0MB for 
regulations that contain a collection of information as directed 
by the Office of the Assistant Secretary of the Treasury 
(Management). Such submissions shall be reviewed and approved by 
the appropriate bureau or office reports management officer and 
forwarded to the Office of Information Resources Management in 
the Office of the Assistant Secretary of the Treasury 
(Management) for coordination with LLR. 

b. 0MB Review . 

(1) Notices of Proposed Rulemaking . Prepublication 
approval by 0MB is not required. Submissions must be made to 0MB 
not later than the date of publication in the Federal Register . 
The 0MB review period is 60 days from the date the regulation is 
published, during which time 0MB must submit comments or approve 
the collection of information. 

( 2 ) Final and Temporary (Interim) Regulations Issued 
Subsequent to a Notice of Proposed Rulemaking . Prepublication 
review and approval by 0MB is required only if any information 
collection contained in the temporary or final regulation: 

(a) was not contained in the prior notice of proposed 

rulemaking; 
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(b) is materially different from that contained in 
the prior notice of proposed rulemaking; or 

(c) was commented upon by OMB in connection with its 
review of the prior notice of proposed rulemaking (Offices and 
Bureaus shall consult with LLR in such circumstances). 

The OMB review period is 60 days. Offices and bureaus are 
advised to incorporate this review period into publication 
schedules and that OMB may extend the review period for an 
additional 30 days. If the required submission cannot be made to 
OMB at least 30 days prior to anticipated publication, offices 
and bureaus shall consult with LLR. 

(3) Temporary (Interim) and Final Regulations Issued 
Without a Prior Notice of Proposed Rulemaking . Prepublication 
approval by OMB is required. The OMB review period is 60 days. 
Offices and bureaus are advised to Incorporate this review period 
into publication schedules and that OMB may extend the review 
period for an additional 30 days. If the required submission 
cannot be made to OMB at least 30 days prior to anticipated 
publication, offices and bureaus shall consult with LLR. 
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6. Federal Register Statements , 

a. Notices of Proposed Rulemaking , The preamble to a notice 
of proposed rulemaking that contains a reporting or recordkeeping 
requirement shall include, at a minimum, a statement substan- 
tially similar to the following and containing all the informa- 
tion elements specified: 

PAPERWORK REDUCTION ACT 

The collection [s] of information contained in this notice 
of proposed rulemaking has /have been submitted to the 
Office of Management and Budget for review in accordance 
with the Paperwork Reduction Act of 1980 (44 U.S.C. 

3504(h)). Comments on the collection[s] of information 
should be sent to the Office of Management and Budget, 
Paperwork Reduction Project ( XXXX-YYYY* ) , Washington, 

D.C., 20503, with copies to the [name of office or 
bureau] at the address previously specified. 

* XXXX - Agency Code; YYYY ■ 0MB Control Number, if known 

The collection[s] of information in this proposed 
regulation [is/are] in section[s] [list CFR section(s) 
containing the collections of information] • This 
information is required by [name of office or bureau] to 
[brief description of purpose of reporting/recordkeeping 
requirement] . This information will be used to [brief 
description of how collected information will be used] . 

The likely [respondents and/or recordkeepers] are [use 
one or more of the following terms, as appropriate: 
individuals or households. State or local governments. 

Federal agencies or employees, non-profit institutions, 
and/or small businesses or organizations] • 

Estimated total annual reporting and/or recordkeeping 
burden: hours. 

[Estimated average annual burden hours per respondent 
and/or recordkeeper : hours/minutes] OR [The esti- 

mated annual burden per respondent /recordkeeper varies 
from to hours /minutes, depending on indivi- 
dual circumstances, with an estimated average of 

hours /minutes] . 

Estimated number of respondents and/or recordkeepers: 


Estimated annual frequency of responses: 
[For reporting requirements only] 
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b. Final Regulations Issued Pursuant to a Notice of Proposed 
Rulemaking , 

(1) General. A final regulation that is issued pursuant 
to a notice of proposed rulemaking and that contains a reporting 
or recordkeeping requirement shall, at a minimum, include in the 
preamble a statement substantially similar to one of the fol- 
lowing, as appropriate, and containing all the information 
elements specified: 

(a) 

PAPERWORK REDUCTION ACT 

The collection[s] of information contained in this final 
regulation has/have been reviewed and approved by the 
Office of Management and Budget in accordance with the 
requirements of the Paperwork Reduction Act (44 U.S.C. 
3504(h)) under control number XXXX-YYYY*. [The estimated 
average burden associated with the collection [s] of 

information in this final rule is hours/minutes per 

respondent or recordkeeper] OR [The estimated annual burden 

per respondent /recordkeeper varies from to 

hours/minutes, depending on individual circumstances, 

with an estimated average of hours /minutes] . 

Comments concerning the accuracy of this burden estimate 
and suggestions for reducing this burden should be 
directed to 'name and address of bureau/office reports 
management office] and to the Office of Management and 
Budget, Paperwork Reduction Project ( XXXX-YYYY* ) , 

Washington, D.C. 20503. 

* Insert 8-digit 0MB Control Number. 


/ 
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(b) 


PAPERWORK REDUCTION ACT 

The collection of information requirements contained in 
this final regulation have been submitted to the Office 
of Management and Budget (0MB) in accordance with the 
requirements of the Paperwork Reduction Act (44 U.S.C. 
3504(h)). [The estimated average burden associated with 
the collection[s] of information in this final rule is 

hours /minutes per respondent or recordkeeper] OR 

[The estimated annual burden per respondent/ recordkeeper 

varies from to hours /minutes, depending on 

individual circumstances, with an estimated average of 

hours /minutes] . Final action by 0MB with respect 

to these requirements is pending. The [name of bureau or 
office] will publish notification of 0MB f s final action 
in the Federal Register . 

Comments concerning the accuracy of this burden estimate 
and suggestions for reducing this burden should be 
directed to [name and address of bureau/office reports 
management office] and to the Office of Management and 
Budget, Paperwork Reduction Project ( XXXX-YYYY* ) , 

Washington, D.C. 20503. 

* XXXX - Agency Code 

YYYY - 0MB Control Number, if known 

Note : In addition, the effective date provision of the final 

rule shall specify that the collection of information shall not 
become effective until further notification is published in the 
Federal Register . 

(2) Special Requirements . 

(a) In the case of a final rule, to be issued 
pursuant to a prior notice of proposed rulemaking, that contains 
a reporting or recordkeeping requirement, the office or bureau 
shall include in the preamble an explanation of how any 
reporting or recordkeeping requirements contained in the final 
regulation respond to the comments, if any, filed by 0MB or the 
public, or an explanation of why it rejected those comments. 

(b) If the final regulation rejects comments filed by 
0MB, the originating bureau or office shall consult with LLR. 
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c. Final Regulations Issued Pursuant to a Prior Temporary 
(Interim) Regulation . A final regulation that is issued pursuant 
to a temporary (interim) regulation and that contains a 
reporting or recordkeeping requirement shall , at a minimum, 
include in the preamble a statement substantially similar to one 
of the following, as appropriate, and containing all the 
information elements specified: 

PAPERWORK REDUCTION ACT 

The collections] of information contained in this final 
regulation has/have been reviewed and approved by the 
Office of Management and Budget in accordance with the 
requirements of the Paperwork Reduction Act (44 U.S.C. 

3507) under control number XXXX-YYYY*. [The estimated 
average burden associated with the collection[s] of in 

formation in this final rule is hours/minutes per 

respondent or recordkeeper] OR [The estimated annual 

burden per respondent/recordkeeper varies from 

to hours/minutes, depending on individual circum- 
stances, with an estimated average of hours/ 

minutes] . 

Comments concerning the accuracy of this burden estimate 
and suggestions for reducing this burden should be 
directed to [name and address of bureau/office reports 
management office] and to the Office of Management and 
Budget, Paperwork Reduction Project (XXXX-YYYY*), 

Washington, D.C. 20503. 

* Insert 8 -digit OMB Control Number. 
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d. Temporary (Interim) and Final Regulations Issued 
Without a Prior Notice of Proposed Rulemaking . A temporary 
(interim) or final regulation that is issued without a prior 
notice of proposed rulemaking and that contains a reporting 
or recordkeeping requirement shall, at a minimum, include in 
the preamble one of the following statements, as appropriate, 
and containing all the information elements specified: 
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(1) Regulations Not Issued With a Separate and 
Contemporaneous Cross-Reference Notice of Proposed Rulemaking . 

PAPERWORK REDUCTION ACT 

This regulation is being issued without prior notice and 
public procedure pursuant to the Administrative Procedure 
Act (5 U.S.C. 553). For this reason, the collection[s] of 
information contained in this regulations [has/have] been 
reviewed and, 'pending receipt and evaluation of public com- 
ments, approved by the Office of Management and Budget (0MB) 
under control number XXXX-YYYY*. Comments concerning the 
collections] of information and the accuracy of estimated 
average annual burden, and suggestions for reducing this 
burden should be directed to the Office of Management and 
Budget, Paperwork Reduction Project ( XXXX-YYYY* ) , Washington, 
D.C., 20503, with copies to the [name and address of office/ 
bureau reports management office]. Any such comments should 
be submitted not later than [60 days from publication]. 

* Insert 8-digit 0MB Control Number. 

The collection's] of information in this regulation [is/are] 
in section[s] [list CFR section(s) containing the collections 
of information]. This information is required by [name of 
office or bureau] to [brief description of purpose of report- 
ing/recordkeeping requirement] . This information will be 
used to [brief description of how collected information will 
be used]. The likely [respondents and/or recordkeepers] are 
[use one or more of the following terms, as appropriate: 
individuals or households. State or local governments. 

Federal agencies or employees, non-profit institutions, 
and/or small businesses or organizations]. 

Estimated total annual reporting and/or recordkeeping 
burden : hours . 

[Estimated average annual burden hours per respondent and/or 

recordkeeper: hours/minutes] OR [The estimated annual 

burden per respondent /recordkeeper varies from to 

hours/minutes, depending on individual circumstances, 

with an estimated average of hours/minutes] . 

Estimated number of respondents and/or recordkeepers: . 

Estimated annual frequency of responses: . 

[For reporting requirements only] 
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(2) Regulations Issued With A Separate and 
Contemporaneous Notice of Proposed Rulemaking . 

PAPERWORK REDUCTION ACT 

This regulation is being issued without prior notice and 
public procedure pursuant to the Administrative Procedure 
Act (5 U.S.C. 553). For this reason, the collection [s] 
of information contained in^this regulations [has/have] 
been reviewed and, pending receipt and evaluation of 
public comments, approved by t?.e Office of Management and 
Budget (OMB) under control number XXXX-YYYY*. [The esti- 
mated average annual burden associated with the collec- 
tion [s] of information in this regulation is hours/ 

minutes per respondent or recordkeeper] OR [The estimated 
annual burden per respondent/recordkeeper varies from 

to hours/minutes, depending on individual 

circumstances, with an estimated average of hours/ 

minutes . ] 

For further information concerning this collection of 
Information, and where to submit comments on the collec- 
tions] of information and the accuracy of the estimated 
burden, and suggestions for reducing this burden, refer 
to the preamble to the cross-reference notice of proposed 
rulemaking published elsewhere in this issue of the 
Federal Register . 

* Insert 8-digit OMB Control Number. 


TD 28-01 
07-17-89 



6712 



4678 


TD 28-01 
07-17-89 


Page III-11 


7. Control Numbers . Bureaus and offices shall ensure that con- 
trol numbers assigned by the Office of Management and Budget to 
reporting and recordkeeping requirements contained in any final 
or temporary (Interim) regulation are published in the Federal 
Register , and the Code of Federal Regulations if such regulation 
will be codified therein. 

8. Review of Previously Approved Regulations . Bureaus and 
offices shall submit regulations previously approved by 0MB under 
44 U.S.C. 3504(h) or 3507 in accordance with procedures 
prescribed by the Assistant Secretary of the Treasury 

( Management ) . 
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PART IV 

FEDERALISM (E.O. 12612) 


1. Introduction . Offices and bureaus shall review proposed 
regulatory actions to ensure that they are consistent with the 
principles of E.O. 12612. 

2. Federalism Assessment . 

a. General . A Federalism Assessment shall be prepared with 
respect to any regulatory action that raises significant federal- 
ism implications, or when otherwise directed by the General 
Counsel. In any case where a Federalism Assessment is required, 
such assessment shall be approved by the office or bureau head 
and shall accompany the regulation through all review levels. 
Bureaus and offices are advised that all Federalism Assessments 
will be provided to the 0MB in conjunction with any submission 
that otherwise is required to be made pursuant to E.O. 12291. 

b. Content . Each Federalism Assessment shall: 

(1) contain a certification of the General Counsel that 
the regulation has been assessed in light of the principles, 
criteria, and requirements stated in sections 2 through 4 of 
E.O. 12612; 

(2) identify any provision or element of the regulatory 
policy that is inconsistent with the principles, criteria, or 
requirements stated in sections 2 through 4 of E.O. 12612; 

(3) identify the extent to which the regulatory policy 
imposes additional costs or burdens on the States, including the 
likely source of funding for the States and the ability of the 
States to fulfill the purposes of the regulatory policy; and 

(4) identify the extent to which the policy would affect 
the State's ability to discharge traditional State governmental 
functions, or other aspects of State sovereignty. 

3. Federal Register Statement . A bureau head, policy official, 
or the General Counsel may determine that a regulatory policy 
raises federalism concerns that should be addressed in the pre- 
amble to an advance notice of proposed rulemaking, a notice of 
proposed rulemaking, or other document for which public comments 
are solicited. 
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PART V 

GOVERNMENTAL ACTIONS AND INTERFERENCE 
WITH CONSTITUTIONALLY PROTECTED PROPERTY RIGHTS 
( E.O. 12630) 


1. Applicability . 

a. Except as provided in paragraph l.b, this Part applies to 
any regulation that affects or may affect the use or value of 
private property. 

b. This Part does not apply to regulations: 

( 1 ) that do not affect the use or value of private 
property; 

(2) that reduce federal restrictions on the use or value 
of private property; 

(3) concerning property held in trust by the United 
States or held with respect to treaty negotiations with foreign 
countries; 

(4) concerning agency plans and studies; 

(5) concerning military property; 

(6) exercising the power of eminent domain; 

(7) issued pursuant to 5 U.S.C. 553(a)(1) with respect to 
a military or foreign affairs function of the United States; 

( 8 ) Issued in furtherance of pending or imminent 
litigation, whether judicial or administrative; 

(9) issued by the Office of the Inspector General and 
bureau offices performing functions similar to those prescribed 
by the Inspector General Act of 1978, as amended; or 

(10) concerning activities specifically identified in 
supplemental guidelines as may be issued by the Attorney General. 
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2. Identification of Takings; Required Documentation . 

a. General. Offices and bureaus shall review proposed 
regulatory actions to ensure that they are consistent with the 
principles of C.O. 12630 and implementing Guidelines issued by 
the Attorney General. LLR shall be consulted in any case where a 
bureau or office believes that a regulatory action may raise 
takings implications. 

b. Takings Implication Assessment . Except with respect to 
regulatory actions for the protection of public health and safety 
( see paragraph 2.c. ) where a proposed regulatory action affects 
or may affect the use or value of private property under 
prevailing case law or guidelines promulgated by the Attorney 
General, the initiating office or bureau shall prepare a Takings 
Implications Assessment (TIA). Each TIA shall be approved by the 
office or bureau head, accompany the regulation through all 
review stages, and include the following information: 

(1) an assessment of the likelihood that the regulation 
may effect a taking for which compensation is due in light of the 
principles referenced in E.O. 12630, applicable guidelines 
promulgated by the Attorney General, and applicable case law; 

(2) an identification and discussion of alternatives, if 
any, to the regulation, that would achieve the desired result in 
a manner that would reduce intrusion on the use or value of 
private property; and 

(3) to the extent it is determined that the regulation 
effects or may effect a taking for which compensation is due, an 
estimate, based on available data, of the potential financial 
exposure to the Government should a court find the regulation to 
be a taking. 

Offices and bureaus are advised that these documents will be 
provided to 0MB upon request if the regulation is subject to 
E.O. 12291. 

c. Regulations for the Protection of Public Health and 
Safety . If a regulation would regulate private property for the 
protection of public health or safety (see Part VI if the regula- 
tory action responds to an emergency situation), the originating 
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office or bureau shall prepare a document, that shall be approved 
by the office or bureau head and shall accompany the regulation 
through all review levels, that: 

(1) Identifies clearly, with as much specificity as 
possible, the public health or safety risk created by the private 
property use that Is the subject of the regulatory action; 

(2) establishes that such proposed action substantially 
advances the purpose of protecting public health and safety 
against the specifically Identified risk; 

(3) establishes to the extent possible that the restric- 
tions imposed on the private property are not disproportionate to 
the extent to which the use contributes to the overall risk; and 

(4) estimates, to the extent possible, the potential cost 
to the government in the event that a court later determines that 
the action constituted a taking. 

Offices and bureaus are advised that these documents will be 
provided to 0MB upon request if the regulation is subject to 
E.O. 12291. 

d. Coordination With E.O. 12291 . 

(1) Submission Required . If a regulation is subject to 
0MB review pursuant to E.O. 12291 ( see Part I) and the regulation 
(a) is a major regulation, or (b) poses a substantial risk that a 
taking of private property may result or Insufficient Information 
as to facts or law exists to enable an accurate assessment of 
substantial risk, the originating bureau or office shall prepare 
a submission for 0MB, that shall be approved by the office or 
bureau head and accompany the regulation through all review 
levels. 


(2) Content . Any required submission shall summarize any 
identified takings implications of the regulation and address the 
merits of the regulation in light of those implications. 
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PART VI 


REGULATIONS OR RULES RESPONDING TO EMERGENCY SITUATIONS OR 
STATUTORY OR JUDICIAL DEADLINES , OR ISSUED WITHOUT PRIOR NOTICE 
AND PUBLIC PROCEDURE UNDER AN EXEMPTION TO 5 U.S.C. 553 


1. General . If a bureau or office determines, because of an 
emergency situation, or statutory or judicial deadline, to issue 
any regulation that is subject to E.O. 12291, an analysis 
requirement of the Regulatory Flexibility Act, the Paperwork 
Reduction Act, a Federalism Assessment, or a Takings Impact 
Analysis, the bureau or office shall immediately consult with 
LLR. No bureau or office shall issue any such regulation or rule 
without review by the General Counsel and the Executive 
Secretary in accordance with this Directive. 

2. Special Requirements for Regulations Not Issued for Public 
Comment or to Become Effective in Less than 30 Days from Publica- 
tion . The preamble to a regulation that is issued without oppor- 
tunity for notice and public comment, or is effective less than 
30 days from the date of publication, shall contain a specific 
statement explaining, and a citation to the provisions of 5 
U.S.C. 553 that authorize, such action. 

3. Effect on E.O, 12291 Review . When a regulation would other 
wise be subject to review by 0MB under E.O. 12291, the following 
procedures apply and LLR should be consulted immediately: 

a. Emergencies . When a regulation that responds to an emer- 
gency situation is published in the Federal Register or 
otherwise issued without prior review by 0MB under E.O. 12291, 
the initiating bureau or office shall include in the preamble a 
statement of the reasons why it is impracticable for the bureau 
or office to comply with the review provisions of E.O. 12291. If 
the regulation is major and a Regulatory Impact Analysis normally 
would be required pursuant to Part I, the bureau or office shall 
prepare an analysis as directed by LLR. 

b. Statutory or Judicial Deadlines . When a regulation that 
responds to a statutory or judicial deadline is published in the 
Federal Register or otherwise issued without prior review by 0MB 
under E.O. 12291, the bureau or office shall include in the pre- 
amble a statement of the reasons why it is impracticable for the 
bureau or office to comply with the review provisions of E.O. 
12291. In the case of a major regulation, bureaus and offices 
are advised that the preparation of a Regulatory Impact Analysis 
may be required by 0MB. 
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4. Effect on Regulatory Flexibility Analyses . 

a. Initial Regulatory Flexibility Analysis (IRFA) . When a 
notice of proposed rulemaking responds to an emergency situation 
or statutory or judicial deadline, and if such notice otherwise 
would be subject to the analysis requirements of Part II, the 
bureau or office head, with the concurrence of the appropriate 
policy official and LLR, may determine that the preparation of an 
IRFA is Impracticable. In such case the transmittal memorandum 
to the Executive Secretary shall explain why preparation of the 
analysis is impractical. The bureau or office shall publish in 
the preamble to the notice of proposed rulemaking a finding and 
explanation that the notice is being issued in response to an 
emergency or statutory or judicial deadline and that compliance 
with the requirements of the Regulatory Flexibility Act 
concerning preparation of an IRFA is impracticable. 

b. Final Regulatory Flexibility Analysis (FRFA) . 

(1) When a final or temporary (interim) regulation 
responds to an emergency situation or statutory or judicial dead 
line, and if such regulation otherwise would be subject to the 
analysis requirements of Part II, the bureau or agency head may, 
with the concurrence of the appropriate policy official and LLR, 
delay preparation of the FRFA. In such case the transmittal 
memorandum to the Executive Secretary shall explain the need to 
delay preparation of the analysis. 

(2) The originating bureau or office may delay 
publication of the final analysis for a period of not more than 
180 days after the date of publication of the regulation in the 
Federal Register . Upon publication of the regulation in the 
Federal Register , the bureau or office shall include a statement 
that the regulation is being issued in response to an emergency, 
or statutory or judicial deadline, which makes timely compliance 
with the requirement of a FRFA impracticable. 

(3) The bureau or office shall prepare and transmit a 
FRFA to LLR not later than 150 days after publication of the 
regulation. Bureaus and offices are advised that the Regulatory 
Flexibility Act provides that failure to publish the FRFA (or 
advise the public how copies may be obtained) within 180 days 
after publication of the regulation will cause the regulation to 
lapse and have no effect (5 U.S.C. 608(b)). 
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5. Effect on Paperwork Reduction Act Review . 

a. Notices of Proposed Rulemaking . Notices of proposed rule 
making that respond to an emergency or a statutory or judicial 
deadline that contain a reporting or recordkeeping requirement 
remain subject to the submission requirements of 44 U.S.C. 

3504(h) and applicable regulations promulgated by 0MB ( see Part 
III). 

b. Final or Temporary (Interim) Regulations . Final or 
temporary (interim) regulations that respond to emergency situ- 
ations or to statutory or judicial deadlines and contain a 
reporting or recordkeeping requirement generally are subject to 
review by 0MB prior to issuance pursuant to 44 U.S.C. 3507 and 
applicable regulations promulgated by 0MB ( see Part III). 

Bureaus and offices proposing issuance of such regulations or 
rules should promptly consult with LLR. 

6. Effect on Federalism Assessment . Where a Federalism Assess- 
ment ( see Part IV) is required for any regulation that responds 
to an emergency situation or statutory or judicial deadline , and 
such regulation would otherwise be subject to review by 0MB 
pursuant to E.O. 12291 (see Part I ) , the procedures of paragraph 
3. apply. Offices and bureaus shall promptly consult with LLR if 
the regulation is not otherwise subject to review by 0MB 
pursuant to E.O. 12291. 

7. Effect on Takings Analysis Where Regulatory Action is Taken 
For the Protection of Public Health of Safety . In any instance 
in which there is an immediate threat to health and safety that 
constitutes an emergency requiring immediate response, the 
Takings Analysis required by Part V may be performed upon 
completion of the emergency action. 

8. Special Limitation on Temporary or Interim Regulations 
Issued by the Internal Revenue Service or the Bureau of Alcohol, 
Tobacco and Firearms . Pursuant to 26 U.S.C. 7805(e), any 
temporary (interim) regulation issued pursuant to authority 
contained in title 26, United States Code, shall expire not later 
than three years after the date of issuance of such regulation. 
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DATE : 


DEPARTMENT OF THE TREASURY 

DIRECTIVE 

July 26, 1990 


NUMBER : 28-02 


SUBJECT : Legislative Procedures 


1. PURPOSE . This directive establishes procedures and assigns 

responsibilities that govern Departmental review and coordination 
of the following documents and transmittals that express official 
legislative views of the Department of the Treasury: proposed 

legislation, proposed Executive Orders (E.O.), legislative 
reports, legislative comments, legislative programs, and 
congressional testimony. 

2. POLICY . It is the policy of the Department of the Treasury 
that draft legislation, proposed E.O.'s, legislative reports, 
legislative comments, legislative programs, and congressional 
testimony prepared by offices and bureaus express the policy of 
the Department, are consistent with the policy of the 
Administration, and are legally sufficient. Consistent with law, 
all transmittals shall be fully reviewed and coordinated within 
the Department and, as appropriate, within the Executive Branch, 
prior to their transmittal, presentation, release or other 
dissemination • 

3. SCOPE . 

a. General . This directive applies, without exception, to 
all offices and bureaus of the Department of the Treasury. 

b. Congressional Relations . Nothing in this directive shall 
be interpreted to apply to the conduct of the congressional 
relations program as described in Treasury Directive (TD) 27-09, 
"Organization and Functions of the Office of the Assistant 
Secretary (Legislative Affairs)." 

c. Informal Legislative Contacts. Nothing in this directive 
shall be interpreted as prohibiting any office or bureau from 
entering into or engaging in informal discussions with any 
department or agency, the Congress, or any person, organization 
or group, with respect to any legislative matter. 

4. DEFINITIONS . Terms used in this directive are defined in the 
attachment. 
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5. PROCEDURES . 

a. General . 

(1) Except as provided in paragraph 5.a.(2), no draft 
legislation, proposed E.O., legislative report, legislative com- 
ment, Treasury testimony, or item prepared for inclusion in a 
legislative program that purports to represent the official views 
of the Department or any Treasury office or bureau shall be 
transmitted or presented to the Office of Management and Budget 
(0MB) , any department or agency of the Federal Government, or the 
Congress, or otherwise made available outside the Department, 
until review and coordination have been completed in accordance 
with paragraph 6. 

(2) In carrying out their responsibilities under this 
directive, the Office of the Associate General Counsel (Legisla- 
tion, Litigation and Regulation) (LUl) , the Office of the Execu- 
tive Secretary, and the office of Tax Policy may, with respect to 
any document that is subject to Executive Branch coordination by 
0MB prior to transmittal to the Congress or other dissemination, 
initiate coordination with 0MB prior to the completion of 
Departmental review and coordination required by paragraph 6. 

b. Legislative Report. . Leaialatlve Commenta. and Propoa.d 
E.o. *s . except those relating to tax legislation prepared by the 
Office of Tax Policy, shall be transmitted to LLR for review and 
coordination. 

c. Draft Legislation , except draft tax legislation prepared 
by the Office of Tax Policy, shall be transmitted to Lilt for 
review and coordination. 

d. Treasury Testimony shall be prepared under the direction 
of the Assistant Secretary (Legislative Affairs) and, except 

as provided in paragraph 6.b.(2) with respect to testimony 
relating to tax legislation prepared by the office of Tax policy, 
shall be transmitted to the Office of the Executive Secretary for 
review and coordination. 

e. Legislative Program submissions shall be prepared and 
reviewed by offices and bureaus as directed by LLR. 

6. REVIEW AMD - COORDINATION • 

•• Draft legislation. Proposed E.o.'a. and Legislative 
Reports . Caments. and Programs. 

(1) U£. Excapt aa provided in paragraph 6. a. (2), LUt 

shall: 

(a) Obtain all clearances and/or comments from 
appropriate offices and bureaus, resolve conflicting views, and 
coordinate with 0MB any required Executive Branch review: and 

6 . 72 . 2 ^ 


TREASU8¥ ; 83-009 7802 


l 


4688 


TD 28-02 Page 3 

07-26-90 


(b) obtain clearance from the Executive Secretary 
for all legislative reports and draft legislation to be trans- 
mitted to the Congress, and for legislative reports to be 
transmitted to OMB recommending that the President veto an 
enrolled bill. 

(2) Office of Tax Policy . With respect to draft tax 
legislation and legislative reports and comments prepared by the 
Office of Tax Policy relating to tax legislation, the Office of 
Tax Policy shall: 

(a) obtain all clearances and/or comments from 
appropriate offices and bureaus, resolve conflicting views, and 
coordinate with OMB any required Executive Branch review; 

(b) obtain clearance from the Executive Secretary 
prior to transmitting legislative reports or draft legislation to 
the Congress pursuant to paragraph 7.b., or legislative reports 
to OMB recommending that the president veto an enrolled bill; and 

(c) promptly provide LLR with a copy of any 
document for which clearance is initiated under this paragraph. 

(3) Offices and Bureaus . Offices and bureaus shall pro- 
vide clearances and/or comments to LLR or the Office of Tax 
Policy, as appropriate, on a timely basis and in the manner pre- 
scribed by LLR or the Office of Tax Policy. 

b. TrcasurY Testimony* 

(1) Executive Secretary. 

(a) General . Except as provided in paragraphs 
6.b.(l)(b) and 6.b.(2), the Office of the Executive Secretary 
shall obtain all appropriate clearances within the Department and 
coordinate with OMB any required Executive Branch review. 

(b) Referral to lu*. The Office of the Executive 
Secretary shall refer to LLR for review and coordination pursuant 
to paragraph 6.a.(l), any Treasury testimony that transmits or 
includes draft legislation or a legislative report (other than 
testimony prepared by the Office of Tax Policy that transmits or 
concerns tax legislation) • 

(2) acilsfi Si Lias PPligy. The Office of Tax Policy, 
with respect to testimony concerning tax legislation prepared by 
the Office of Tax Policy, shall: 

(a) obtain all appropriate clearances within the 
Department and coordinate with OMB any required Executive Branch 
review; 
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(b) provide the Executive Secretary with a copy of 
testimony at the time such testimony is circulated for clearance 
within the Department; 

(c) obtain clearance from the Executive Secretary 
prior to transmitting testimony to the Congress pursuant to 
paragraph 7.a.(4); and 

(d) provide LLR a copy of any testimony that 
includes, transmits, or concerns tax legislation. 

(3) Offices and Bureaus . Offices and bureaus shall pro- 
vide clearances and/or comments to the Office of the Executive 
Secretary or the Office of Tax Policy, as appropriate, on a 
timely basis and in the manner prescribed by the Office of the 
Executive Secretary or the Office of Tax Policy. 

7. PREPARATION AND TRANSMITTAL OF DOCUMENTS, ORAL LEGISLATIVE 
REPORTS AND COMMENTS. 

a. General . Except as provided in paragraph 7.b., or unless 
otherwise directed by LLR or the Assistant Secretary (Legislative 
Affairs) : 


(1) Draft Legislation . Letters transmitting draft 
legislation to the Congress shall be prepared for the signature 
of the General Counsel and addressed to the Speaker of the House 
of Representatives and the President of the Senate. Draft 
legislation shall be transmitted to the Congress as directed by 
the Assistant Secretary (Legislative Affairs) . 

(2) Legislative Reports and Comments. 

(a) To the Congress . Written legislative reports 
to the Congress shall be prepared for the signature of the 
General Counsel, addressed to the chairperson of the appropriate 
committee or subcommittee, or member of the House of Representa- 
tives or the Senate and transmitted by LLR in coordination with 
the Assistant Secretary (Legislative Affairs) . 

(b) To OMB . Written legislative reports or 
legislative comments to OMB shall be prepared for the signature 
of the Deputy General Counsel, addressed as directed by LLR, and 
transmitted by LLR. Oral legislative reports and comments to OMB 
shall be communicated by LLR or as directed by LUl. 

(c) Other . Written legislative reports or legisla- 
tive comments prepared for transmittal to other than the Congress 
or OMB shall be signed and transmitted by the appropriate policy 
official. 
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(3) Proposed E. 0. 1 s . Letters transmitting proposed 
E.O.'s shall be prepared for the signature of the General 
Counsel, addressed to the OMB General Counsel, and transmitted by 
LLR. 


(4) Treasury Testimony shall be transmitted to the 
Congress as directed by the Assistant Secretary (Legislative 
Affairs) . 

b. Tax Legislation . Draft tax legislation and legislative 
reports and comments concerning tax legislation prepared by the 
Office of Tax Policy may be prepared for the signature of, or 
communicated by, the Assistant Secretary (Tax Policy) or that 
official's designee. The Office of Tax Policy shall consult with 
the Assistant Secretary (Legislative Affairs) prior to trans- 
mitting any such written document to the Congress and shall 
promptly provide LLR with a copy of any such transmittal. 

8. SPECIAL REQ.UIREMEK15 ♦ 

a. Coordinat ion with E.O. 12612 . "Federalism." When prepar- 
ing draft legislation, legislative reports, legislative comments, 
or Treasury testimony, offices and bureaus shall take into con- 
sideration the principles of E.O. 12612. When transmitting draft 
legislation, legislative reports, legislative comments, or 
Treasury testimony for Departmental review and coordination, 
offices and bureaus shall advise LU* in writing of any signifi- 
cant Federalism implications. Offices and bureaus are advised 
that preparation of a Federalism Assessment (see TD 28-01, 
"Preparation and Review of Regulations," Part IV) may be 
required. 


b. Coordination with E.O. 12630. "Governmental Actions and 
Interference with-ggnsiitHti<?nallv Protected Property Rights-" 
When preparing draft legislation, legislative reports, legisla- 
tive comments, or Treasury testimony, offices and bureaus shall 
take into consideration the principles of E.O. 12630 (see TD 
28-01, Part V) . When transmitting draft legislation, legislative 
reports, legislative comments, or Treasury testimony for 
Departmental review and coordination, offices and bureaus shall 
advise LLR in writing of any significant takings implications 
identified. 

c. Paperwork Reduction. 

(1) Draft Legislation . When preparing draft legisla- 
tion, offices and bureaus shall ensure that any reporting or 
recordkeeping requirement contained therein is necessary to 
carry out the purpose of the draft legislation and imposes the 
least amount of burden that is consistent with such purpose. 
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(2) Legislative Repor ts. Legisl ative Comments, and 
Treasury Testimony . When preparing legislative reports, legis- 
lative comments, or Treasury testimony, offices and bureaus shall 
address any reporting or recordkeeping requirement contained in 
the subject of such report, comment, or testimony that is 
unnecessary or imposes an inappropriate burden. 

d. ggiBpgti.Uve impact Statement- 

(1) General . When preparing draft legislation, legisla- 
tive reports, legislative comments, or written Treasury testi- 
mony, offices and bureaus shall consider whether the draft 
legislation, or the subject of the legislative report, comment, 
or testimony, may affect the ability of United States firms to 
compete in domestic and international commerce. In any instance 
where such an effect is identified, the office or bureau shall 
prepare a competitiveness impact statement which shall be 
included in the manner specified for the following: 

(a) draft legislation: in the letters transmitting 

the draft legislation to the Congress; 

(b) legislative report: in the legislative report; 

(c) legislative comments: in the written or oral 

comments provided to LLR or the Office of Tax Policy, as 
appropriate; and 

(d) written Treasury testimony: in the written 

testimony. 

(2) Content . A competitiveness impact statement shall 
address the impact of the draft legislation or the subject of 
the legislative report or comment, or testimony, on the: 

(a) international trade and public interests of the 
United States; and 

(b) ability of United States firms to compete in 
foreign or domestic markets. 

9. AUTHORITIES. 

a. OMB Circular A-19 (Revised) , "Legislative Coordination 
and Clearance. M 

b. Treasury Order (TO) 113-01, "Redesignation of the 
Assistant Secretary for Policy Development as the Assistant 
Secretary for Policy Management, " dated March 30, 1989. 

c. TO 113-02, "Legislative Procedures." 
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d. E. 0. 12612, " Federal ism, " dated October 26, 1987 (52 FR 
41685) . 

e. E.O. 12630, "Governmental Actions and Interference with 
Constitutionally Protected Property Rights," dated March 15, 

1988 (53 FR 8859). 

f. 5 CFR Part 1320, "Controlling Paperwork Burdens on the 
Public," revised May 10, 1988 (53 FR 16618) (see also 5 CFR Part 
1320.10 and OMB annual bulletins concerning Information 
Collection Budgets) . 

g. Section 5421 of the "Omnibus Trade and Competitiveness 
Act of 1988" (P.L. 100-418). 

10. REFERENCES . 

a. TD 28-01, "Preparation and Review of Regulations," dated 
July 17, 1989. 

b. TD 27-09, "Organization and Functions of the Office of 
the Assistant Secretary (Legislative Affairs)," dated 

March 23, 1990. 

11. OFFICES OF PRIMARY INTEREST . 

a. The Office of the Associate General Counsel (Legislation, 
Litigation, and Regulation), Office of the General Counsel. 

b. The Office of the Assistant Secretary (Legislative 
Affairs) • 

c. The Office of the Assistant Secretary (Tax Policy) . 

d. The Office of the Executive secretary, Office of the 
Assistant Secretary (Policy Management) . 

5 . f)l 

Hollis S. McLoughlin 

Assistant Secretary (Policy Management) 
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DEFINITIONS 

1. Draft Legislation . Any of the following (including support- 
ing documents) prepared by or for an office or bureau and 
intended for transmittal to OMB, any department or agency of the 
Federal Government or the Congress, or is otherwise to be made 
available outside the Department: 

a. draft bill or resolution, or amendment thereto? 

b. draft amendment to a pending bill; or 

c. recommendation or proposal for specific legislative 
action. 

2. Legislative Report . Any of the following (including 
supporting documents) prepared by or for an office or bureau: 

a. written expression of views with respect to a pending 
bill intended for transmittal to the Congress; 

b. written or oral expression of views with respect to a 
pending bill intended for transmittal to OMB; or 

c. expression of views on a pending bill, or endorsement of 
Federal legislation, included in an annual or special report or 
other written form, that is intended for transmittal to the 
Congress or OMB, or is otherwise to be made available outside the 
Department. 

3. Pending Bill . Any bill, resolution, proposal, or amendment: 

a. introduced in the Congress; 

b. pending before or under consideration by the Congress, 
whether or not it has been introduced; or 

c. that has passed both Houses of Congress, whether or not 
it has been presented to the president as an enrolled bill for 
signature. 

4. Legislative Comment . Any written or oral expression of views 
prepared by a Treasury office or bureau that is intended for 
transmittal to OMB or any department or agency of the Federal 
Government, or is otherwise to be made available outside the 
Department, concerning any draft legislation, legislative report, 
legislative comment, testimony, or proposed E.0. not prepared by 
a Treasury office or bureau. 

5. Treasury Testimony . Any written expression of views, or 

' witten outline of oral views, including supporting materials, 
prepared by a Treasury office or bureau for submission to, or 
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for oral presentation before, the Congress in connection with any 
hearing, including follow-up answers to questions posed at a 
hearing or in correspondence from the Congress. 

6. Proposed Executive _Qrder (E.O.) . Any document (including 
supporting materials) intended for issuance by the President as 
an E.O. and, for purposes of this directive, any document to be 
issued as a presidential proclamation. 

7. Tax Legislation . Legislation, as determined by LLR, that 
relates entirely or principally to changes in the Internal 
Revenue Code (IRC) or other tax law not codified in the IRC 
(other than matters concerning the Bureau of Alcohol, Tobacco 
and Firearms) ; administration of a tax, fee, or charge collected 
by the Internal Revenue Service (IRS) ; the organization of the 
IRS; or social security, railroad retirement, unemployment 
compensation, the Employee Retirement Income Security Act of 
1974, or private health insurance programs. 

8. Legislative Program . The annual list of specific legislative 
proposals prepared by the Department of the Treasury pursuant to 
OMB Circular A-19. 

9. Office of Tax Policy . The Office of the Assistant Secretary 
(Tax Policy) and, for purposes of this directive, the Offices of 
Tax Analysis, the Tax Legislative Counsel, the International Tax 
Counsel, and the Benefits Tax Counsel. 

10. Congress . Includes the Senate and the House of Representa- 
tives, and any member, committee, subcommittee, conference 
committee, organization, study group, caucus, or staff thereof. 

11. Office . Any organizational component within the Departmental 
Offices. 
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DEPARTMENT OF THE TREASURY ORDER 


U&XE: July 25, 1990 


NUMBER : 113-02, 


SUBJECT : Legislative Procedures 


By virtue of the authority vested in the Secretary of the 
Treasury, including the authority in 31 U.S.C. 321(b), it is 
hereby ordered that: 

1. Draft legislation, proposed Executive Orders, legislative 
reports, legislative comments , legislative programs, and 
congressional testimony prepared within the Departmental Offices 
or Treasury bureaus that express the official views of the 
Department or any office or bureau shall, consistent with law, be 
reviewed and coordinated within the Department prior to 
transmittal to the Congress, Office of Management and Budget, any 
other agency or department of the Federal Government or otherwise 
being made public. 

2. The Assistant Secretary (Policy Management), with the 
concurrence of the General Counsel, the Assistant Secretary (Tax 
Policy) , the Assistant Secretary (Management) and the Assistant 
Secretary (Legislative Affairs) , shall establish procedures and 
assign responsibilities to govern the Departmental review and 
coordination of such transmittals. 


3. Nothing in this Order shall be construed to interfere with 
the authority of the Assistant Secretary (Legislative Affairs) to 
conduct the Department's congressional relations program pursuant 
to Treasury Order (TO) 109-01, "Authority for Congressional 
Relations Activities," or the functions of the General Counsel 
relating to legislation under TO 107-04, "The General Counsel," 
or with the role of the Assistant Secretary (Management) to 
coordinate all reports flowing from requirements imposed through 
the appropriations process. 


4. This Order applies, without exception, to all offices and 
bureaus of the Department. 





John\E. Robson 

Deputy Secretary of the Treasury 
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DEPARTMENT OF THE TREASURY ORDER 


DATE: May 3, 1988 


NUMBER: 100-02 


SUBJECT : The Office of the Inspector General and Delegation of 

Authority to the Inspector General 


By virtue of my authority as Secretary of the Treasury, including 
the authority contained in 31 U.S.C. 321(b), and 5 U.S.C. 301 and 
302, it is hereby ordered that: 

1. ESTABLISHMENT OF THE OFFICE OF THE INSPECTOR GENERAL (OIG) . 

a. There is hereby established within the Department of the 
Treasury, the Office of the Inspector General , which shall 
conduct and supervise audits and investigations relating to 
programs and operations within the Department as detailed in this 
order. 


b. The Office of the Inspector General shall also provide 
leadership and coordination and recommend policies for activities 
designed to: 

(1) promote economy, efficiency, and effectiveness in the 
administration of Departmental programs and activities; 

(2) prevent and detect fraud, waste, and abuse in 
Departmental programs and operations; and 

(3) inform the Secretary and Deputy Secretary of any 
problems or concerns with the administration of such programs and 
operations and the need for and progress of corrective action. 

c. The Office of the Inspector General shall be independent 
of all other offices and bureaus within the Department. 

d. The head of the Office of the Inspector General shall be 
the Inspector General (IG) who shall be appointed by the 
Secretary of the Treasury and who shall report to and operate 
under the general supervision of the Secretary and/or the Deputy 
Secretary. 

e. No officer or employee of the Department shall prevent 
the Inspector General from initiating, carrying out, or complet- 
ing any duly authorized audit or investigation, or prevent any 
duly appointed officer or employee of the Office of the Inspector 
General from obtaining access to any information or documentation 
which the Inspector General has determined is necessary to the 
execution of an audit or investigation. 
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2. AUTHORITY AND RESPONSIBILITY OF THE INSPECTOR GENERAL FOR THE 
CONDUCT AND OVERSIGHT OF INVESTIGATIONS . 

a. The Inspector General is hereby delegated the authority 
to receive , analyze and evaluate allegations of illegal acts, 
violations of the Rules of Conduct of the Treasury Department and 
of the bureaus, violations of the merit system, and any other 
misconduct concerning any official or employee of any Treasury 
office or bureau or, in the case of alleged illegal acts or 
misconduct, any Treasury contractor, subcontractor, or offeror. 

b. All employees and officials of the Department of the 
Treasury shall report to the Inspector General all matters which 
they believe raise questions of illegality or wrongdoing pursuant 
to paragraph a. above. Employees and officials who work in 
bureaus or offices with internal affairs or inspection offices, 
shall report such matters either to the head of those offices or 
to the Inspector General. 

c. The Inspector General is hereby delegated the authority 
to initiate, organize, conduct, direct and control investigations 
of any allegations received pursuant to paragraph a. above, 
concerning the Department's senior officials, i.e.. Presidential 
appointees, SES members, and GS or GM-15s and above. 

d. If the allegation to be investigated involves a non- 
senior official or employee of a Treasury law enforcement bureau, 
the Inspector General shall refer the investigation to that 
bureau's internal affairs or inspection office and shall receive 
a full report of the investigation and any action taken on the 
matter referred. 

e. If the allegation to be investigated involves a non- 
senior official or employee of a Treasury bureau or office that, 
does not have an internal affairs or inspection office, the 
Inspector General may refer the investigation to a bureau which 
has such an office, which will undertake the investigation and 
will prepare a full report for the Inspector General of the 
investigation and of any action taken on the matter referred. 

f. Paragraphs d. and e. above notwithstanding, the Inspector 
General shall conduct any investigation which he or she is 
directed to conduct by the Secretary or Deputy Secretary 
concerning any allegation of misconduct by an official, employee 
or contractor of the Treasury. The Inspector General may also 
conduct any investigation which involves alleged notorious 
conduct or other matter which, in his or her opinion, is 
especially sensitive or of Departmental significance. 
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g. If an allegation involves a matter which is appropriate 
for the Departmental or a bureau grievance or appeal procedure, 
or other routine management action, the Inspector General may 
refer such matter to the appropriate office or bureau for 
handling. 

h. This Order does not change or reduce the authority of 
Treasury offices or bureaus which had established internal 
affairs and inspection offices as of July 18, 1978, to conduct 
investigations in accordance with their own internal procedures, 
with the exception of those investigations being conducted by the 
Inspector General. However, when the Inspector General gives 
notice to a bureau or office that an OIG investigation is being 
conducted in that bureau or office, no internal investigation 
will be initiated and any ongoing investigation into the same 
matter will immediately cease. 

i. All law enforcement bureau internal affairs and 
inspection offices shall periodically report to the Inspector 
General their significant current investigative activities. 

j. The Inspector General may review, evaluate, and approve 
all Departmental and bureau programs, plans, policies and 
operations for investigative misconduct and may make recommenda- 
tions for changes. 

k. The Inspector General shall require, receive, review, and 
analyze all reports informing the Secretary or Deputy Secretary 
of any significant problems, abuses, or deficiencies disclosed in 
any bureau or office investigation and the actions taken to 
correct them. 

l. The Inspector General may, at his or her discretion, 
repor.t the results of the investigation of any senior official to 
the Secretary or Deputy Secretary or other appropriate management 
official for action. 

m. The Inspector General is hereby delegated authority to 
receive all matters referred to the Department of the Treasury by 
the Special Counsel of the Merit Systems Protection Board, 
regarding allegations or prohibited personnel practices. He or 
she may investigate such matters or, as appropriate, may refer 
such matters for investigation to a law enforcement bureau 
internal affairs or inspection office, except for matters 
concerning the Internal Revenue Service (IRS) , which shall be 
referred directly to that bureau. 

n. The Inspector General shall receive and review reports of 
investigations by any bureau or office conducting such investiga- 
tions, except for IRS, and may prepare or delegate to the 
appropriate bureau or office for preparation, final reports to 
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the Special Counsel for review and signature of the Deputy 
Secretary or Under Secretary as the Secretary's designees, except 
for IRS which shall prepare its own final reports to the Special 
Counsel. 

3. AUTHORITY AND RESPONSIBILITY OF THE INSPECTOR GENERAL FOR THE 
CONDUCT AND OVERSIGHT OF AUDITS . 

a. The Inspector General is hereby delegated complete 

authority for performing internal audits of all Treasury bureaus 
and offices, with the exception of the law enforcement bureaus. 
The law enforcement bureaus are the: Internal Revenue Service, 

U.S. Customs Service, Bureau of Alcohol, Tobacco and Firearms, 
and U.S. Secret Service. 

b. The Inspector General may audit or authorize law enforce- 
ment bureau internal affairs or inspection offices to audit any 
Treasury program, activity, or function, including any Treasury 
or bureau contractor, subcontractor, or offeror. 

c. The Inspector General shall coordinate all requests 
submitted by IGs from other Government departments and agencies 
for audit services within the Department. 

d. The Inspector General and, as appropriate, the Heads of 
Internal Audit in the law enforcement bureaus shall ^stribute 
copies of final audit reports to all headquarters and field 
officials responsible for taking corrective action on matters 
covered by those reports. 

e. The Inspector General shall keep the Secretary or Deputy 
Secretary informed of any significant problems, abuses, or 
deficiencies disclosed in audits and the actions taken to correct 
them. 


f. The Inspector General is responsible for formulating 
Departmental audit policies and priorities and assuring implemen- 
tation of Federal audit standards in the Department. 

g. The Inspector General may review, evaluate, and approve 
law enforcement bureau internal affairs and inspection offices' 
programs, plans, policies, reports and operations for internal 
auditing and may make recommendations for changes. 

h. The Inspector General shall receive and may review and 
analyze all law enforcement bureau internal affairs and 
inspection offices' audit plans and reports as a basis for 
evaluating audit services to management. 
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i. All law enforcement Bureau internal affairs and inspec- 
tion offices shall periodically report to the Inspector General 
their significant current audit activities. 

4 . AUTHORITY OF THE INSPECTOR GENERAL FOR INTELLIGENCE 
ACTIVITIES . 

a. Pursuant to Section 4 of Executive Order 12334, the 
Inspector General shall, together with the General Counsel, to 
the extent permitted by law, report to the President's Intelli- 
gence Oversight Board, concerning intelligence activities that he 
or she has reason to believe may be unlawful or contrary to 
Executive order or Presidential directive. 

b. All Treasury employees shall report to the Inspector 
General, the General Counsel, or the head of the inspection or 
internal affairs office of their bureau, any matters which they 
believe raise questions or propriety or legality under Executive 
Order 12333. 

c. At appropriate intervals. The Inspector General shall 
review any foreign intelligence activities of the Treasury 
Department to determine whether any such activities raise ques- 
tions of propriety under Executive Order 12333. Any questions 
arising from this review as to the legality of such activities 
shall be referred to the General Counsel. 

d . All law enforcement bureau internal affairs and inspec- 
tion offices shall review at appropriate intervals the activities 
of their bureaus in their relations with the United States 
foreign intelligence agencies to determine whether such activi- 
ties raise questions of legality or propriety. Any questions of 
legality or propriety arising from this review shall be reported 
to the Inspector General who shall refer to the General Counsel 
any illegal activities. 

5 . PERSONNEL AUTHORITY . 

a. The Inspector General may obtain as needed, under 
procedures he or she develops, investigative, audit, and support 
personnel from law enforcement bureau internal affairs and 
inspection offices for conducting investigations or audits under 
his or her direct supervision. Any detailed personnel shall 
remain on the rolls of the service or office from which they were 
detailed but will report exclusively to the Inspector General 
regarding the matter being investigated or audited. 
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b. Bureau heads shall consult with the Inspector General 
in recruiting and selecting candidates to head the internal 
affairs or inspection offices of the law enforcement bureaus. 
Bureau heads shall , prior to issuance, submit annual performance 
evaluations of incumbent heads of internal affairs or inspection 
offices to the Inspector General for review. 

6. REGULATORY AUTHORITY . The Inspector General is hereby 
delegated authority to promulgate any rules, regulations, 
directives, memoranda of understanding, policies and procedures 
necessary to implement his or her duties and responsibilities 
pursuant to this Order. 


7. CANCELLATION . Treasury Order 100-02, "Establishment of the 
Office of the Inspector General and Delegation of Authority to 
the Inspector General," dated January 13, 1987. 


d'am 




9Tames A. Baker, III 
Secretary of the Treasury 
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hi. 


DEPARTMENT ot TIE TREASURE 
GENERAL CO UN S EL j DIRECTIVE NO. 14 

Procedures for Handling Litigation 


Purpose 


L 


This Directive describes t be procedures through which the 
General Counsel coordinated and tracks litigation in the 
Department. 

Scope 

This Directive applies tojtll bureaus and offices that 
assist the Department of Justice in handling civil or 
criminal litigation and are under the supervision of the 
General Counsel, Department of the Treasury. While the 
overwhelming majority of llitigation handled by Treasury 
attorneys is civil, appropriate reports and review are 
required for criminal cases that require substantial input 
by "the Chief or Legal Counsel's office. Responsibilities 
for reporting anc coordination fall upon Chief and Legal 
Counsel for the various offices and bureaus within the 
Department. 

Procedures 

A. Service of Process, Entry of Court Papers f 
Correspondence , etc, i'nto the System 

* Service of Process may) be accepted by designated staff 
of the office of the General Counsel on behalf of the 
Department or for a na'aed individual defendant acting 
in an “official capacity" only. Service directed to 
officials in the Office of the Secretary may be made on 
the Counselor to the General Counsel or any Assistant 
General Counsel, and i'n unusual circumstances, the 
General Counsel or the 1 Deputy General Counsel. Upon 
acceptance of service J all papers are submitted to the 
Counselor for logging J 

Service directed to officials In Treasury bureaus may 
be made on the respective Chief Counsel or designees. 

♦ j 

Any court papers physically served upon or mailed to 

* the Office of the Secretary or the Office of the 
General Counsel will be logged by the Litigation unit 


located in the Office 
Treasury) • 




of the Counselor (Room 3014, Main 


1 *•» ry r, 

lit 
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Raferrals of litigation Batters to the appropriate 
Assistant General Counsel vill be made by the 
Counselor. Matters iAtolving the Internal Revenue 
Service (including the Director of Practice) -or the 
Comptroller of the Currency vill be delegated to the 
respective Chief Counsel, except in circumstances where 
the General Counsel o t the Deputy General Counsel is 
concerned with a particular issue raised. All other 
matters vill be delegated to the appropriate Assistant 
General Counsel to handle on behalf of Assistant 
Secretaries vbo ere their clients or for further 
referral to Chief or iegal Counsel under their 
supervision. Where more than one office is Interested 
in a matter, one offige vill be designated as the lead 
representative In dealing with the Department of 
Justice when the case j is assigned by the Counselor. 

For court papers logged by the Litigation Unit, 
information copies ere sent to appropriate offices, 
c.c , r copies of complaints and other incoming 
correspondence concerning personnel, labor management 
relations. Equal Employment Opportunity and Fraedom of 
Information Act are routinely sent to the Assistant 
General Counsel (Administration, Legislation, and 
Regulations). j 


Tracking and Reporting Responsibilities 


Tracking of Court! Papers 


Referrals which cone through the Litigation Unit, 
in the Office of the Counselor, are limited to 
court papers and Correspondence addressed to the 
Secretary, the General Counsel or an attorney 
within the Office] of the Secretary. Many of the 
court papers are sent directly to the bureaus. 
Consequently, the! Litigation Unit vill not track 
the papers in every case. Data vill be gathered 
from the bureaus and kept by the Litigation Unit 
and vill be used to develop statistical reports and 
analyses • 

2. Reports 

A definitive and more inclusive data system vill be 
maintained at the bureau or office level, with 
reports to the General Counsel, through the 
Counselor (and through the supervising Assistant 
General Counsel in all cases except the IRS and.OCC 
submissions), as follows: 


6738 


83-009 7818 I TREASURY 



4704 


I 



a. Monthly (last day of oacb month) rtports of all 
Supreme Court 4ases and significant Court of 
Appaals and District Court castfs with 'a brlaf 
description of I the issue and status* * 

‘ The Counselor # [on behalf of the General 
Counsel# maintains the significant case 
inventory and monitors aJLl significant cases in 
order to assure that consistent legal positions 
are taken throughout the Department* 

b. Quarterly (April 30 # July 31 # October 31 # and 
January 31 ) statistical reports of all cases 
with analysis ^y case type; e.g. # FOZA/Privacy# 
CEO# Labor# Procoreaent# Personnel# Tort# and 
whether it is a Bivens action and whether it is 
significant. 

c. Assistant General Counsel (or the General 
Counsel in the case of ICS and OCC) may require 
periodic review of bureau counsel's caseload 
inventory with, 1 very basic data about each case. 
Offices with computerized systems may submit 
printouts or provide hook-ups for direct access 
to internal systems. 

Definition of Significant Case 

A "significant" case is defined by the supervisor 
who requests closer review of a case for whatever 
reason. 

The following onidelines will assist Chief and 
Legal Counsel in making educated judgments to 
identify those cases which ere to be included in 
the submissions to the General Counsel. 

A significant case would usually include one or 
more of the following elements: 

a. Kovel legal issue# e.g. # issues of 
constitutional law. 

b. Significant precedent would be established. 

c. Policy issne of interest to the Department, 
especially thojae that will attract significant 
press attention. 
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'd. Personal involvement by the Secretary or 

official in the Office of the Secretary, e.o. i 
e decision or ruling Bade by an official is at 
issue. . j 

e. Senior Treasury official is sued in his/her 
individual capacity. 

f • Action arises iut of another Department's 
determination, j but challenges a Treasury 
agency's action. 


g. Issue vhieh crosses bnreau or Department lines, 
e .c, , novel handicap discrimination cases 
(particularly plcohol related cases) , 
disciplinary cases involving threats against 
officials, etcl 

h- National security information is involved. 

I 

i. Temporary restraining orders or preliminary 
injunctions are requested. 

j. Major Treasuryj labor onion is involved. 

k. very large amount of money is involved. 


c. 


Delegations and Reviews 


General Counsel Orders 
former General Counsel 
November 13, 1983, are 
further clarification, 
established! 


No. 4, 5, €, 7, and 10 and 
Peter Nallison's memorandum of 
incorporated by reference. As 
the following guidelines are 


1 . 


rvi\ 


S-C- 

'^uCt 


General Counsel Review and Signature 
I 

The General Counsel signs correspondence to the 
Solicitor General,! as well as correspondence that 
may be addressed to other offices in the Department 
of Justice, concerning recommendations on appeals 
to the Supreme Court or petitions for certiorari 
(pro or con) . Chief Counsel for I AS ana OCC must 
clear correspondence on Supreme Court cases with 
the Generel Counsel and may request him to sign or 
endorse such communications. 

In any partially or wholly adverse decision from 
any Court of Appeals, there must be either a 
written comaun icat'i on from the General Counsel 
expressing Treasury's recommendation on the issue 
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of seeking rehearing en banc L Appeal or petitioning 
for certiorari # tojthe Department of Justice# or a 
memorandum to the General Counsel explaining why a 
written recommendation is unnecessary. If a 
decision favorable! to the government is appealed or 
a petition for certiorari filed on such a decision# 
that fact must be brought to the attention of the 
General Counsel as [soon as possible. Zf these 
cases ere not significant, they may be reported in 
the monthly report! required in XIX.B.2.a. 


, The General Counsel must be given an opportunity to 

review in draft (at the earliest time possible 
after receipt by a] bureau or office) certiorari 


petitions, appeal briefs or briefs on the merits 
(0 l. for the Supreme Court. 

I 

Assistant General Counsel Review and Signature 


1 . 



a. Court of Appeals Cases 

I 

Recommendations to the Department of Justice 
(from Chief orj Legal Counsel other than XRS or 
OCC) for and aoainst appeal from the District 
Court level must be in writing# and signed by 
the respective' supervising Assistant General 
Counsel. Thisj procedure includes the Court of 
Appeals for the Federal Circuit# Which in turn 
includes the Court of International Trade. 
(However# routjlne classification and value 
cases are exempted from review.) 

Chief Counsel jfor OCC must clear appellate 
level communications with the General Counsel# 
and may requesjt his to sign or endorse such 
communications!* Chief Coansel for XRS must 
clear significant appellate level communi- 
cations with tbe General Counsel. 






iL 


Zn any partialily or wholly adverse decision 
from any Distrjict Court# the Herit Systems 
Protection Board (MS?B) (full Board decisions), 
the Federal Labor Relations Authority# or the 
G.S.A. Board ojf Contract Appeals# there must be 
eipher (1) a wjritten communication from the 
respective Assistant General Counsel expressing 
Treasury's recommendation on appeal to the 
Department of jjustice (or to the Office of 
Personnel Management in the case Of MSP3) # or 
(2) a memorandum to the Assistant General 
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f 

Counsel, explaining why a written 
recomaendationj is unnecessary. If a Becision 
favorable to the government is appealed by the 
other party, that fact is brought to the 
attention of the Assisteot General Counsel as 
soon as possib-Le. 

The respective! Assistant General Counsel must 
be given an opportunity to review in draft (at 
the earliest time possible after receipt by a 
bureau or office) every appeal brief for any 
Court of Appeals. 

Assistant Genelal Counsel must provide ad hoc 
status reportsl to the General Counsel on any 
significant appellate litigation. 


b. 


District Court! 


Cases 


District Court! cases, including the Court of 
International [Trade, as well as cases at the 
Merit Systems protection Board, Federal Labor 
Relations Authority, or the G.s.A. Board of 
Contract Appeals are generally delegated to 
Chief or Legal! Counsel. Significant cases are 
brought to thej attention of the respective 
Assistant General Counsel (or to the General 
Counsel by Chief Counsel for IRS and OCC) at 
the earliest possible tine so that draft 
briefs, motionls, etc., may be reviewed in a 
timely manner .| 

In exceptionally significant cases, at the 
discretion of jthe General Counsel (for Chief 
Counsel of IRS and OCC) or the Assistant 
General Counsel (for other Chief and Legal 
Counsel), signature authority may be retained 
at the higher [level. 


Chief Counsel (for IRS and OCC must bring 
significant cases to the attention of the 
General Counsel as early as possible. 

c . Settlements 

Settlements or compromises of cases are / 
epproved in writing by the respective Assistant 
General Counsel for bureaus other than IRS and 
OCC, except esi specif ically delegated by/the 
General Counsel or further delegated by the 
Assistant Genejral Counsel. Authority to settle 
and compromise is delegated to the Chief 


i 
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Coansel of IR^ 
oust be brought 
Counsel. 

,d. Coordination 


and OCC, but significant cases 
t to the attention of the General 


The Assistant General Counsel or Chief Counsel, 
with signature 1 authority on a given significant 
ease, should deques t input from other Assistant 
General Counsel and Chief Counsel with interest 
in the ease. Where appropriate, significant 
briefs, notions, requests for appeal, etc. 
should be sent! to other Interested parties at 
the saae time (they are sent to the supervising 
Assistant General Counsel or Chief Counsel in 
order to save kiae. 


Robert M. Kiaaitt 
General Counsel 


July 2 9, 1966 


i 
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Comptroller of the Currency 
Administrator of National Banks 


Section 


FDIC Affairs 


***00^1 nating Communications 
with the FDIC 


TO: Washington Office Department and Division Heads 


PURPOSE 

To ensure effective and coordinated communication between OCC and 
FDIC. 

REFERENCE 

•This is a new directive. It replaces MM-10 (September 30, 1981). 
RESP ON SIBILITIES 

The Deputy to the Director of the FDIC (Comptroller of the 
Currency) is responsible for ensuring that CCC communications 
with the FDIC are effectively coordinated and for advising the 
Senior Deputy Comptroller for Policy and Planning and the 
Comptroller of the Currency of important OCC-FDIC interactions. 

OCC department and division heads are responsible for informing 
the Deputy to the Director prior to, concurrently with, or 
subsequent to any significant communications with the FDIC. 
Department ond division heads should use their judgment to 
determine whether contact with the Deputy to the Director is 
appropriate considering the role of the Deputy to the Director. 

Department and division heads should notify the Deputy to the 
n i rector of the following types of matters: 

o Identification or resolution of a policy disagreement 
between FDIC and OCC. 

r. Initiation or completion of a significant FDIC-OCC project. 

c Communications relating to matters which will be presented 
to the FDIC for formal action. 

o Meetings of an OCC department or division head and FDIC 
personnel of equivalent level. 
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Comptroller of the Currency 
Administrator of Nation*! Banks 


Section: 


FDIC Affairs 


rm- uo °- 1 

IPTOOEMRiS WBAWHUIM— 


Subset Coordinating Communications 
With tha FD2C 


The Deputy to the Director is also responsible for providing 
support to OCC units when they deal with the FDIC. The Deputy to 
the Director has ready access to all FDIC personnel and is 
available to help OCC personnel make contacts, exchange 
information, and continue discussions at the FDIC. 

REPETITIVE CONTACTS 

An OCC unit that anticipates having frequent and recurring 
communications with the FDIC should make an initial contact with 
the Deputy to the Director to establish guidelines to ensure that 
the OCC unit transmits only necessary notifications. 

Such situations include: 

o Routine competitive factor reports. 

o Routine communications concerning banks requiring special 
supervision. 

o Routine exchanges of information or reports, 
o Examination scheduling matters. 

PROCEDURES 

The notification should indicate the nature of the communication, 
its timing and substance, and possible follow up or repercussions. 

If more than one OCC unit is involved in such a situation, only 
one unit needs to notify the Deputy to the Director. Because 
this issuance is directed to Washington office department and 
division heads, they should transmit appropriate information 
coming to their attention relating to district matters. 

The Deputy to the Director may be notified by telephone (202) 
389-4444 or by transmitting documents (or copies) to: 

Deputy to the Director of the FDIC (Comptroller) 

550 Seventeenth Street., N.W. 

Room 8052 

Washington, D.C. 20429 

Washington office employees may use interoffice mail with the 
location designated "FDIC, Room 6052." 6 74 5 
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Comet roller of the Currency 
Administrator of Nation^ Banks 


Section 

SubiKt 

FDIC Affairs 

Coordinating Communications 
With the FDIC 


BACKGROUND 


By statute, the Comptroller of the Currency is one of three 
members of the FDIC's Board of Directors. The Deputy to the 
Directbr (Comptroller) and Special Assistant to the Director 
(Comptroller) assist in carrying out the Comptroller's 
responsibilities as a birector. 

The Deputy to the Director represents the interests, views, end 
policies of the Comptroller and the OCC at the FDIC. The Deputy 
to the Director is a voting member of several FDIC committees 
which have authority delegated by the FDIC Board to act on a 
variety of matters, where authority is not delegated, committee 
votes are recommendations to the FDIC Board. The Deputy to the 
Director ensures that the Comptroller is appropr iately prepared 
for natters coming before the Board. 

ORIGINATING OFFICE 


Questions concerning this issuance may be directed to the Deputy 
to the Director of the FDIC (Comptroller of the Currency) on (202) 
369-4444 or (202) 447-045*). (For administrative convenience, 
internal OCC documents may refer to the Office of the Deputy to 
the Director of the «FDIC as "FDIC Affairs.” This designation is 
entirely appropriate within OCC but is not appropriate when 
dealing with the FDIC.) 
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Comptroller of the Currency 
Administrator of National Sanies 


MM 86-33 


Washington, D. C. 20219 
to Distribution 




H. Joe Selby, Senior Deputy ComptrollervU. 

for Bank Supervision 
February 6, 1986 V, \ \ 

Exchange of Information With State Authorities 


Due in part to the multistate compacts permitting interstate 
acquisitions, state banking authorities are increasingly 
seeking information pertaining to national banks from this 
Office. We are currently reviewing our policy on the exchange 
of information with state banking authorities. Pending that 
review, this memorandum will provide interim guidance on office 
policy respecting such exchanges. 

As specified in Interpretive Ruling 7.6025(b), 12 C.F.R. 

§ 7.6025(b), the exercise of visitorial powers over national 
banks is vested exclusively in the Comptroller of the Currency; 
no other official, including state banking officials, has 
authority to examine a national bank or to inspect or require 
the production of the books or records of a national bank 
except for the limited purpose of ensuring compliance with 
applicable state unclaimed property and escheat laws. 

Nevertheless, pursuant to PPM-1000-5 (Rev.) (April 22, 1985) 
(copy attached), the Office will share information with state 
officials where necessary for valid state supervisory purposes 
and where sufficient assurances of confidentiality are 
provided. PPM-1000-5 (Rev.) contemplates an exchange of 
information either pursuant to exchange agreements with state 
authorities or in connection with the conversion of national 
banks to state bank charters, mergers and consolidations where 
the resulting bank will be a state bank, and investigations of 
interlocking ownerships, changes in control, and changes in 
management . 

Exchange agreements may be negotiated with state authorities 
under the FFIEC Joint Statement of Policy on Interagency 
Exchange of Supervisory Information (August 23, 1984) (copy 
attached) . The Joint Statement indicates that OCC and the 
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other member agencies of FFIEC (except the National Credit 
Union Administration) will exchange information with state 
authorities for supervisory purposes on the following matters: 

o Shifting of subquality assets; 

o Change of control or ownership; 

o Initiation of formal and informal enforcement actions; 

and 

o Criminal referrals. 

Any exchange agreement negotiated with state officials should 
conform substantially with the attached model format. Further, 
OCC will not provide information to state authorities which OCC 
has received from other agencies; the state authorities must 
deal directly with the source agency. 

State requests for information which do not fall within the 
range of permissible disclosures under PPM 1000-5 (Rev.) should 
be sent to William T. Dehnke, District Coordinator for 
processing under 12 C.F.R. § 4.18. For example, information 
requested by a state for purposes of supervising securities 
firms or insurance companies is not a delegated exchange 
purpose and should be sent to Mr. Dehnke. Similarly, state 
requests for information in order to monitor their deposits or 
investments should also be sent. 

Additionally, please advise Mr. Dehnke of any of the following: 

o Any violations of exchange agreements by state 
authorities . 

o Any requests for information pursuant to such 

agreements by state authorities for the purpose of 
enforcing any state law which either (1) impedes OCC 
supervision of national banks or (2) which frustrates 
national banks in the exercise of their federally 
granted powers. 

Should you have any questions on this matter, please contact 
Mr. Dehnke (447-1896). 

Attachments 

Distribution: Senior Deputy Comptrollers, Chief National Bank 

Examiner, Deputy Comptrollers, District Administrators, District 
Counsel, Division Directors, and all Examining Personnel 
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Comptroller of the Currency 
Administrator of National Banks 


gecton Qrotroller Subject Delegation of Authority and Guidelines 

for Supervisory Disclosure of Examination 

Reports and Testimony of Examiners 


TO: All Employees 


Although public disclosure of examination reports is limited by 
statute, the Comptroller may authorize private (supervisory) 
disclosure of a report of examination or information obtained 
therefrom to any person or entity, consistent with restrictions 
and requirements of the Right to Financial Privacy Act of 1978 
(12 U.S.C. $3401, et sec;. , 31 C.F.R. Part 14), provided he is 
satisfied that the confidentiality of the report will be 
preserved to an extent consistent with the supervisory purpose 
for which disclosure is believed necessary .1/ In each instance 
where supervisory disclosure of the examination report is being 
considered, the Comptroller or his designee must weigh the 
supervisory benefit from the disclosure against the risk that 
confidentiality of the report will be compromised. Likewise, in 
each instance where supervisory disclosure is considered, it must 
be determined whether it is necessary actually to disclose a 
report or whether disclosure of certain pages or oral presen- 
tation of summary information would suffice. Where authority is 
conferred herein to release examination reports, it includes the 
authority to deliver copies thereof and extends to line slips and 
records of banks which are part of the examiners' work papers. 

I . Delegated Authority 

The delegated authority granted by this memorandum is to be used 
solely to facilitate supervision of national banks by the 
Comptroller's Office. Subject to the below specified terms and 
conditions, each of the employees identified below is hereby 
authorized pursuant to 18 U.S.C. $1906 and 12 U.S.C. $481: (1) 

to disclose examination reports; (2) to disclose information 
developed during bank examinations; and, (3) to permit disclosure 
of information by national bank examiners, assistant national 
bank examiners and other employees of this Office. To the extent 
that disclosure of information is subject to the provisions of 
18 U.S.C. $1906, this delegation shall serve as prior written 
authority of the Comptroller of the Currency under that statute. 


T7 This delegation order and guidelines, therefore, in no way 
modify or relax the procedures applicable to public or other non- 
supervisory disclosure, 12 C.F.R. $$4.18, 4.19. 
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Comptroller of the Currency 

Administrator of National Banks 

Section Subject Delegation of Authority and Guidelines 

Controller for Supervisory Disclosure of Examination 

_______ Reports and Testimony of Examiners 

II . Delegation of Authority 

A. Senior Deputy Comptroller for Bank Supervision, Senior Deputy 
Comptroller for National Operations, Senior Deputy Comptroller 
for Policy and Planning# Cnief Counsel, Deputy Comptroller lor 
Special Surveillance! Deputy Comptroller for Multinational 
Banking, dhlef National Bank Examiner, Deputy Chief Counsel 
(Operations), Deputy Chief Counsel (Policy) /District Deputy 
Comptrollers, District Administrators, and District Counsel ~ 
are hereby delegated authority to disclose commercial, consumer , 
and trust examination reports and information developed during 
such examinations * (1) to officials of the examined bank} (2) to 
Pederal and state banking agencies and their representatives ; (3) 
to the Farm Credit Administration and Farm Credit System 
institutions; and, (4) to holding companies or individuals owning 
or controlling in excess of fifty percent of the voting stock of 
the bank when the board of directors of the bank adopts a 
resolution providing for such disclosure. 

B. Each of the officials Identified in A., above, and the 
Director for EDP Examinations —are hereby delegated authority 
to disclose EDP examination reports and Information developed 
during EDP examinations: (1) to officials of the examined bank; 

(2) to Federal and state banking agencies and their repre- 
sentatives; and, (3) to holding companies or individuals owning 
or controlling in excess of fifty percent of the voting stock of 
the bank when the board of directors of the bank adopts a 
resolution providing for such disclosure. In addition, these 
individuals are also delegated authority to disclose to any 
national bank user EDP examination reports, or portions thereof, 
pertaining to the bank's servicer (including national banks which 
either directly or indirectly through an operating subsidiary 
provide EDP services to others). 

C. Deputy Comptroller for Trust and Securities — is hereby 
delegated authority to disclose trust examination reports and 
information developed during examinations of national bank trust 
departments: (1) to officials of the examined bank; (2) to 
Federal and state banking agencies and their representatives; 
and, (3) to holding companies or individuals owning or 
controlling in excess of fifty percent of the voting stock of the 

bank when the board of directors of the bank adopts a resolution j . 

providing for such disclosure. " 
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^ Comptroller of the Currency 

Administrator of National Banks 


Sacbon 


Comptroller 


Sublet Delegation of Authority and Guidelines 

for Supervisory Disclosure of Bcaminatior 
Reports and Testimony of Ebcarainers 


D. Each of the individuals Identified in A., above# and the 
Deputy Comptroller for Trust and Securities — are hereby 
delegated authority to disclose trust examination reports and 
information developed during examinations of national bank trust 
departments: (1) to the Securities 6 Exchange Commission as 
warranted by the respective responsibilities of the agencies 
under the Securities Act Amendments of 1975; and, (2) to the 
Department of Labor to the extent that matters to be disclosed 
relate to national bank compliance with the Employee Retirement 
Income Security Act. 

E. 1. Consistent with restrictions and requirements of the 
Right to Financial Privacy Act of 1978, 2/ each of the 
individuals identified in A., above, is Hereby delegated 
authority to authorize employees and former employees 
familiar with the facts relating to criminal investigations 
of any national bank or of any bank director, officer, 
employee, agent or other person who has participated in the 
conduct of the affairs of banks under the supervision of the 
Comptroller: (a) to meet and discuss such facts with any 
officer or agent of a state or Federal agency to whom the 
authority to investigate criminal matters has been dele- 
gated; (b) to provide documents - including relevant exami- 
nation report material - and testimony without subpoena; 
and, (c) to serve as assistants to Federal investigatory and 
prosecutory authorities in connection with grand jury 
investigations. 

2. Each of the individuals identified in A., above — is 
hereby delegated authority to authorize employees or former 
employees, in responding to grand jury subpoenas, to 
disclose copies of records and documents - including 
relevant examination report material - and to testify on 
behalf of the Government. 


T7 The Right to Financial Privacy Act of 1978 limits the 
disclosure by Federal agencies of information appearing on or 
derived from records held by financial institutions that pertain 
to individuals or partnerships of five or fewer individuals. The 
authority conferred by Paragraph E.I., above, does not in any 
manner supersede applicable provisions of the Right to Financial 
Privacy Act. Accordingly, legal review should precede super- 
visory disclosure of such information made pursuant to this 
authority. 
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Comptroller of the Currency 
Administrator of National Banks 

Section: . Subject: Delegation of Authority and Guidelines 

Comptroller for supervisory Disclosure of Examination 

Reports and Testimony of Extiners 


III . Guidelines and Referrals to Comptroller 

A. Supervisory disclosure of examination report information by 
District Deputy Comptrollers to state supervisory authorities 
will normally be warranted either pursuant to exchange agreements 
entered into with such authorities or in connection with 
conversion of national banks to state bank charters# mergers and 
consolidations where the resulting bank will be a state bank# and 
investigations of interlocking ownerships# changes in control# 
and changes in management. When access to examination report 
information is denied to state supervisory authorities in these 
circumstances# the reasons for the denial should be explained by 
the denying official in a memorandum to the Comptroller. 

B. In any case of significant doubt as to whether supervisory 
disclosure is warranted# the officials Identified above may defer 
making the decision under delegated authority and instead prepare 
a memorandum for the Comptroller outlining the cons iderat Iona in 
favor of and against disclosure and make a recommendation. 


C T. cUv 

C.T. Conover 


Comptroller of the Currency 


< I 
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Joint Statement of folicy on Zntiragney behingi of Supervisory Informations 
August 23, X994 

This out— nt is issuod jointly by tho Board of Governors of tho Fodoral 
Reserve System, Offieo of tho Comptroller of tho Currency, tho Federal 
Deposit Xnsuconeo Corporation, and tho Fodoral Mono Loan Bank Board, 
boroinaftor roforrod to, collectively, as "tho Agencies." 

Tho Agoneios roeogniao that groator co— uni cation and coordination on 
situations of mutual suponrioory concorn is noeoooary U ooro effectively 
sasosa such situations and inplooont appropriate actions. At tho sane tine, 
the Agencies ore aware of the need to preserve the confidentiality of infer- 
nation exchanged in this context and to nske certain that the information is 
used only for legitimate supervisory purposes. 

Accordingly, the Agencies hereby agree on a policy to exchange necessary 
information for supervisory purposes on 1) Shifting of Subquality Assets, 

2) Change of Control Ownership, 2) Initiation of formal and Informal 
enforcement Actions, and 4) Criminal Referrals as follows: 

fybquallty Asgj&g 


The Agencies agree to inplement procedures whereby, when the shifting of 
subquality assets between financial institutions is detected by one agency, 

Um «m ■ uoaaasy information for supervisory purposes is transmitted to the other 
appropriate agencies. This information would include, but not necessarily be 
limited to: 
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Identification of institutions involved* 
tfunber and dollar amount of asssts trsnsfsrrsd* 

Vunber and dollar anount of asssts transfsrrsd which were eritieissd 
in an osanl nation along with other appropriate infornetion* 

Actual or approsinete dates of transfers; and 
Supervisory action undertaken or planned. 

aisnoes of Control Ownership 

rhe Agencies agree to inplenent procedures whereby* when a notification of 
change of control ownership of a financial institution is accepted by one 
agency* a copy of the notice is transmitted to the other agencies with 
cements invited but not required. 

InltUtlgn pf gggftL.tEfl .M9m \ -frforeff nj fepUgtf 

She Agencies agree to inplenent procedures whereby* when one agency initiates 
a formal enfo rc em ent action against a financial institution* notification 
would be made to the other agencies and coordination efforts isidertekea as 
deemed- appropriate. Further* when one agency initiates an informal enforce- 
ment action against a financial institution* notification would be node to 
the other appropriate agencies when affiliation or other inter-institutional 
relationships are known or suspected. 
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Criminal Kaferrals 

The Agencies sgree to implement procedures whereby, when one agency, or 
financial institution regulated by that agency, in itiatee a criminal referral 
pertaining to an officer or employee of the institution, involving a dollar 
aaount of $100,000 or acre, or pertaining to a director, principal shareholder 
or officer acting in a amnagement or policy Making capacity, regardless of 
dollar aaount involved, the necessary information be transmitted to the ether 
agencies . 


The Agencies agree that the information described in this statement is to be 
exchanged with the prior understanding that each agency recognise the privi- 
leged nature of the information received from the other agencies, maintain 
the confidentiality of the information, assure that the information will be 
used only for legitiamte supervisory purposes and refrain from unilaterally 
initiating any supervisory action against an institution based solely upon 
the information. 

In addition, the Agencies agree that information exchanged pursuant to this 
statement that is pertinent and appropriate to the supervision of particular 
state chartered or licensed financial institutions and their holding companies 
is to be mede available to the relevant state supervisory authorities that 
agree to be bound by the same standards of confidantiality and other limita- 
tions and conditions respecting the use of such information as specified in 


6 7 5 5 



Federal DaposN Incur ancA Hdaral Mom Loan Bank Board 

Corporation / 
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The 


(state agency) 
federal agency) 


and the 


hereby agree ("Agreement") to exchange information relating to 
shifting of subquality assets, formal and informal enforcement 
actions, changes of control, and criminal referrals pertinent 
and appropriate to the supervision of financial institutions 
and their holding companies subject to their respective joint 
jurisdictions. 


The 


Tstateagency) 

specifically agrees to be bound by the same standards of 
confidentiality and other limitations and conditions respecting 
the use of any such data received from a federal supervisory 
agency as specified in the Joint Statement of Policy on Interagency 
Exchange of Supervisory Information and dated August 23, 1984, 
between the Board of Governors of the Federal Reserve System, 

Office of the Comptroller of the Currency, the Federal Home Loan 
Bank Board, and the Federal Deposit Insurance Corporation. 


The state agency expressly agrees further to limit its use of any 
such information it receives under this Agreement to functions 
directly related to its supervisory authority over "state banks," 
as defined in 12 U.S.C. 51813(a), and their holding companies. 
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The state agency also hereby agrees that no further 
disclosure of any information obtained from the federal 
agency under this Agreement shall be made to any other state, 
local, or federal agency, court or legislative body, or any 
other agency, instrumentality, entity, or person without the 
express written permission of the federal agency. 

By this Agreement, the state agency gives express assurance that 

under the laws, regulations, and judicial rulings of 

(state) 

it has the authority to fully comply with the use and redisclosure 
limitations and conditions of this Agreement; that it will provide 
written notification to the federal agency within ten days of any 
material change to this authority or any violation of this Agree- 
ment; and that any such change or violation shall automatically 
terminate this Agreement unless the federal agency waives 
termination in writing within thirty days of the event constituting 
the change or violation. 

In the event of termination of this Agreement, all information 
received hereunder by the state agency shall be immediately 
returned to the federal agency with the express agreement that 
no copies or derivative information will be retained by the state 
agency. 
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Federal Agency 

State Agency 

name 

name 

title ~ — 

title 

signature 

signature 


Hate date 
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CurytioT of Ih • Currency, Treasury 

(S) The determination to grant or 
deny an administrative appeal shall be 
and notification shall be mailed 
within twenty (20) days (excepting Sat- 
urdays, Sundays and legal holidays) 
§iter the date the appeal is deemed re- 
ceived pursuant to paragraph (a) of this 
section, except as stated in paragraph 
(3) of this paragraph (d). 

(3) Time extensions by administrative 
action. The time limitations set forth 
in paragraphs (dXl) and (2) of this sec- 
tion may be extended in unusual cir- 
cumstances for a maximum of ten (10) 
days by written notice to the person 
ipairing the request or appeal. Such no- 
tification shall contain the reasons for 
such extension and the date on which 
the determination is expected to be 
dispatched. As used in this paragraph 
(dX3). “unusual circumstances” means, 
but only to the extent reasonably nec- 
essary to the proper processing of the 
particular request or appeal, 

(i) The need to search for and collect 
the requested records from field facili- 
ties or other buildings that are sepa- 
rate from the building in which the of- 
fice of the official to whom the request 
or appeal is made is located. 

(II) The need to search for. collect, 
and appropriately examine a volumi- 
nous amount of separate and distinct 
records which are demanded in a single 
request or appeal, or 

(III) The need for consultation, which 
■h^ii be conducted with all practicable 
speed, with another agency having a 
substantial interest in the determina- 
tion of the request or among two or 
more components of the Comptroller of 
the Currency having substantial sub- 
ject matter Interest therein, other 
th*n consultation with the legal staff, 
the public affairs staff or with the De- 
partment of Justice. 

(4) TYme extension by agreement. A re- 
quester may agree to an extension of 
the time limits specified in paragraphs 
(d) (1) and (2) of this section. In event 
of such an agreement, the respective 
specified time limit shall not be con- 
sidered as having expired until the pe- 
riod of the extension of time agreed to 
by the requester has expired. 

(6) Time extension by judicial action. If 
a suit is properly instituted against the 
Comptroller of the Currency by a re- 
quester, the court may. pursuant to 5 


§4.16 

U.S.C. 552(aX6XC), allow the Comptrol- 
ler of the Currency additional time to 
complete the review of the records re- 
quested. 

[40 FR 7340. Feb. 19. 1975, as amended at 48 
FR 34090, May 31. 1983] 

$4.18 Other rules of disclosure. 

(a) Employees of the Comptroller. Ex- 
cept as provided in this part or as oth- 
erwise authorized by the Comptroller 
of the Currency, no employee or former 
employee of the Comptroller shall in 
any manner disclose or permit disclo- 
sure of any confidential information to 
anyone other than an employee of the 
Comptroller properly entitled to such 
information for the performance of his 
official duties. 

(b) Government agencies. When author- 
ized by law, the Comptroller of the 
Currency may make available to the 
Board of Governors of the Federal Re- 
serve System, to the Federal Deposit 
Insurance Corporation, and, in his sole 
discretion, to certain other Govern- 
ment agencies of the United States, 
copies of reports of examination and 
other documents, papers or informa- 
tion for their use. when necessary, in 
the performance of their official duties. 
All reports, documents and papers 
made available pursuant to this sub- 
division are the property of the Comp- 
troller. No person, agency, or author- 
ity, or any director, officer, or em- 
ployee thereof, shall disclose any such 
reports, documents, papers or informa- 
tion contained therein in any manner 
except as authorized by the Comptrol- 
ler. 

(c) Financial institutions. The Comp- 
troller of the Currency makes available 
to each national bank and, in some 
cases, to holding companies thereof, a 
copy of the report of examination of 
such bank or company. The report of 
examination is the property of the 
Comptroller and is loaned to the bank 
or holding company for its confidential 
use only. Under no circumstances shall 
the bank or holding company or any di- 
rector, officer or employee thereof 
make public or disclose in any manner 
the report of examination or any por- 
tion of the contents thereof to any per- 
son or organisation not officially con- 
nected with the bank as officer, direc- 
tor, employee, attorney, auditor, or 
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Comptroller of the Currency 
Administrator of National Banks 



Section: Comptroller Subject: Right to Financial 

Privacy Act of 1978 


TO: All Employees 

REFERENCE: 12 U.S.C. S 3401 fit fifig.; 31 CFR Part 14. PPM 1000-1, 

dated October 25, 1979, and PPM-6000-2 (REV), dated 
February 27, 1980, are hereby rescinded. 

PURPOSE: Section I of this issuance is the Comptroller's 

delegation of authority to implement the Right to 
Financial Privacy Act of 1978 (RFPA or Act). 

Section II of this issuance establishes procedures for 
OCC access to information and documents subject to the 
Act. 

Section III of this issuance establishes procedures for 
transferring information and documents subject to the 
Act. 

Enacted as Title XI of the Financial Institutions Regulatory and 
Interest Rate Control Act of 1978 (Pub. L. 95-630, 92 Stat. 3641 
(1978) (codified as amended at 12 U.S.C. SS 3401-3422 (1989)), the 
Act attempts to protect the financial privacy of individual customers 
of financial institutions from unwarranted intrusion by the federal 
government. It regulates federal government access to, and transfer 
of, records or information derived from personal "financial records” 
held by a financial institution. The term "customer” means any 
person or his or her authorized representative and is limited to 
individuals or partnerships of five or less. Financial records 
include both physical documents and any information derived from 

them . 

The Act provides civil penalties for violation of its provisions by 
any agency or department of the United States or any financial 
institution. It also provides for disciplinary action against any 
federal government agent or employee who is primarily responsible for 
willful or intentional unauthorized disclosure. 
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PPM* 1000-1 (REV) 
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Comptroller of the Currency 
Administrator of National Banks 


^'“"Comptroller 



Subject: Right to Financia x 
Privacy Act of 1978 


I. Delegation of Authority to Implement the Right to Financial 
Privacy Act of 1978. 

By virtue of the power vested in me as Comptroller of the Currency by 
12 U.S.C. S 1 fit sea . , the following positions are designated 
supervisory level officials for purposes of this Act and are 
authorized to perform all duties and responsibilities, as stated in 
this issuance, to implement the RFPA: 

Senior Deputy Comptroller for Bank Supervision (Policy) 

Senior Deputy Comptroller for Bank Supervision (Operations) 

Deputy Comptroller for Multinational Banking 
Deputy Comptroller for Special Supervision 
Chief Counsel 

Deputy Chief Counsel (Policy) 

Deputy Chief Counsel (Operations) 

Chief National Bank Examiner 
District Deputy Comptrollers 
District Administrators 
District Counsel 

Director, Enforcement and Compliance Division 
Director, Litigation 

Director, Securities and Corporate Practices 
Director, Special Supervision 


II. OCC Access to Information and Documents Subject to the Right 
to Financial Privacy Act of 1978. 

RFPA requires no extraordinary procedures for OCC access to the 
records of national banks and their affiliates under the examination 
and supervisory authority of the Comptroller of the Currency. In the 
exercise of its supervisory, regulatory, monetary or conservatorship 
functions, the OCC has complete and unrestricted access to customer 
records in the financial institution. 12 U.S.C. S 3413(b). This 
access may include the copying and removal of records from the 
institution, without triggering any of the notice requirements under 
the Act. 
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Comptroller of the Currency 
Administrator of National Banks 

Sectlo n ‘ Coin p trol 2er Subject. to Financial 

Privacy Act of 1978 


The Act places no restrictions or prohibitions on the OCC when 
seeking to obtain examination reports or other information from 
another supervisory agency. 12 U.S.C. S 3412(d). 

The OCC may freely obtain financial records or other financial 
information pertaining to a financial institution from other 
members of the Federal Financial Institutions Examination Counsel 
( FFIEC ) . 12 U.S.C. S 3412(e). The same applies with respect to 

the Securities and Exchange Commission. 

When seeking to obtain financial records or financial information 
from an institution other than a national bank, OCC personnel 
should first contact district counsel to ensure compliance with 
the Act. 


III. OCC Transfer of Information and Documents Subject to the 
Right to Financial Privacy Act of 1978. 

Under certain circumstances, OCC employees may provide customer 
financial records or information derived from these records, to 
the Attorney General, state law enforcement agencies, the 
Department of the Treasury and other federal agencies. Such 
records and information derived from them may be provided to the 
above transferees in accordance with the applicable procedures set 
forth below. 


^Supervisory agency" is defined at 12 U.S.C. S 3401(7). 

2 The "Attorney General" properly includes any of the 
Attorney General's representatives in the U.S. Attorney's 
offices, the Department of Justice (DOJ) Criminal Division or 
the FBI . 
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Comptrollar o! tha Currency 
Administrator of National Banka 


S#ct,on Comptroller 


PPM-1000-1 (REV) 


I PimCEIDNUIRES lit 


Subject: Right to Financial 
Privacy Act of 1978 


A. Transfer of Information to the Attorney General for Criminal 
Investigation or Prosecution [Sections 1112(f)(1)(A) and (B) 
of the Right to Financial Privacy Act of 1978, 12 U.S.C. 

SS 3412(f)(1)(A) and (B)]. 

Upon proper certification, the OCC may disclose and/or transfer 
financial records to the Attorney General for criminal 
investigative or prosecutive purposes, without providing customer 
notice. Such certification must be provided by an OCC supervisory 
level official'* and must contain the following affirmations. 

First, the OCC supervisory official must certify that there is 
reason to believe that the financial records may be relevant to a 
violation of federal criminal law; and second, that the records 
were obtained in the exercise of the OCC's supervisory or 
regulatory functions. The Act places no certification or notice 
requirements on transfers of financial information to state 
authorities . 

Exhibits I, II and III are sample forms which may be used to 
satisfy the above certification requirements. The first (Exhibit 
I) is a cover letter to accompany a standard criminal referral 
form. Where criminal referrals are made in letter form, the 
certification should be incorporated in the first paragraph of the 
referral letter. 

Exhibits II and III contain certification language for use when 
there is no criminal referral. Exhibit II may be used when 
transferring written information in response to a request. 

Exhibit III is appropriate when transferring oral information at 
a meeting with Attorney General officials. 


3 Those OCC supervisory level officials authorized to 
provide the above certification are set forth in Section I of 
this PPM. 
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PPM- 1000-1 (REV) 


Comptroller of the Currency 
Administrator of National Banks 


Section: 


Comptroller 


Subject. R ig ht to Financial 
PriY^cv...Act of 1978 


B. Transmittal of Information Concerning Crimes Involving Insider 
Abuse or Violations of the Bank Secrecy Act and its 
Implementing Regulations. [Section 1113(1) of the Right to 
Financial Privacy Act of 1978, 12 U.S.C. § 3413(1)]. 

RFPA and its transfer restrictions are inapplicable to financial 
institutions and supervisory agencies referring crimes by 
insiders. Specifically, the financial records of a bank officer, 
director, employee, controlling shareholder or major borrower 
acting in concert with an insider may be transferred to the 
Attorney General and/or state law enforcement agencies, where 
there is reason to believe that the records are relevant to a 
possible violation by such person of any law(s) which relate to 
crimes against financial institutions or supervisory agencies. 
Financial records of insiders which are believed to be relevant to 
possible violations by that person of the requirements for records 
and reports on monetary transactions as set forth in the Bank 
Secrecy Act, 31 U.S.C. SS 5311 seq. . may also be transferred to 
the Department of the Treasury free from the Act's restrictions. 
Both the OCC and financial institutions themselves may make such 
transfers. 


C. Transfers of Information to FFIEC Member Agencies, the 
Securities and Exchange Commission, other Supervisory 
Agencies, the Board of Governors of the Federal Reserve System 
and Federal Reserve Banks, the Resolution Trust Corporation 
and the Federal Housing Finance Board. [Sections 1112(d), 

(e), 1113(m), (n) and (o) of the Right to Financial Privacy 
Act of 1978, 12 U.S.C. SS 3412(d), (e) and 3413(m), (n) and 
(o)]. 

The OCC may transfer financial records or other financial 
information pertaining to a national bank to another FFIEC 
supervisory agency or to the Securities and Exchange Commission, 
without providing certification and notice. 12 U.S.C. S 3412(e). 

Reports of examination or other information may be provided to 
other supervisory agencies free from the Act's restrictions. 

12 U.S.C. S 3412(d). 6765 
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(F®[L20ES & MHO 


Comptrolltr of tha Currency 
Administrator of National Banka 

S#cllon^ omptroller SubJ.ct: Right to Financial 

Privacy Act of 1978 


The OCC is not required to provide certification and notice when 
making the following transfers of financial information or 
records : 

• The OCC may transfer financial information or records 

to employees and agents of the Board of Governors of the 
Federal Reserve System, or to employees and agents of 
any Federal Reserve Bank, where disclosure is sought in 
the exercise of the Federal Reserve System's authority 
to extend credit to financial institutions or others. 

12 U.S.C. S 3413 (m) . 

• The Act does not apply to transfers of iinancial 
information or records to employees or agents of the 
Resolution Trust Corporation ( RTC ) , where disclosure 

is sought in the exercise of the RTC's conservatorship, 
receivership, or liquidation functions with respect to 
a financial institution. 12 U.S.C. S 3413(n). 

• The RFPA is inapplicable to transfers of financial 
information or records to the Federal Housing Finance 
Board (FHFB) , or any of the Federal Home Loan Banks, in 
the exercise of the FHFB' s authority to extend credit, 
either directly or through a Federal Home Loan Bank, to 
financial institutions or others. 12 U.S.C. S 3413(o). 

District counsel should be contacted in all instances where 
financial information is requested from the OCC by other agencies. 



Robert L. Clarke 
Comptroller of the Currency 


Attachments 


Exhibit I 
Exhibit II 
Exhibit III 


(1 page) 
(1 page) 
(1 page) 


c ;■ G 6 


Data: August 27, 1990 


Page of J5 




4732 


EXHIBIT I 

COVER LETTER TO ACCOMPANY CRIMINAL REFERRAL 


The Honorable 

United States Attorney 


(Address ) 


Dear 


Attached please find a Form 1557-0069 criminal referral 

being made by . Information in this 

referral may consist of or be derived from financial records of 
customers of federally-insured financial institutions. I hereby 
certify that (A) there is reason to believe that these records 
may be relevant to a violation of federal criminal law, and (B) 
the records were obtained in the exercise of this agency's 
supervisory or regulatory functions. 

For further information about this referral, please 
contact . 


Sincerely, 


(Person of a Supervisory Level) 


(Title in Organization) 


67 67 
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EXHIBIT II 

COVER LETTER - NO CRIMINAL REFERRAL 


( Name ) 


(Address) 


Dear 


Pursuant to your written or oral request dated 

, I am hereby providing the 

following documents that are covered by your request: 

. Information 

contained in these documents may consist of or be derived from 
financial records of customers of federally-insured financial 
institutions. I hereby certify that (A) there is reason to 
believe that these records may be relevant to a violation of 
federal criminal law, and (B) the records were obtained in the 
exercise of this agency's supervisory or regulatory functions. 


Sincerely, 


(Person of Supervisory Level) 


(Title in Organization) 
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EXHIBIT III 

TRANSFER OF ORAL INFORMATION 


To: File 


Date: 


From : 

(Supervisory Level Official) 


Subject: 


Meeting and Release 
of Information to 
the FBI 


(Name of Bank) 


Field Manager and Examiner 

met today with the FBI pursuant to the written or oral request 

of FBI Agent , in order to provide 

information and further explanation regarding 

. Information provided at this 

meeting may have consisted of or been derived from financial 
records of customers of federally-insured financial 
institutions. I hereby certify that (A) there is reason to 
believe that these records may be relevant to a violation of 
federal criminal law, and (B) the records were obtained in the 
exercise of this agency's supervisory or regulatory functions. 
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PPM- 5000-24 



Comptroller of the Currency 
.Administrator of National Banks 


Section Subnet: 

Bank Supervision Bank Secrecy Act Referrals 


TO: Deputy Comptrollers. District Administrators. District Counsel. 
Department and Division Heads, and All Examining Personnel 

I . PURPOSE 

This issuance provides guidance in determining when violations of 
the Bank Secrecy Act (BSA or Act) should ba referred to the 
Department of the Treasury (Treasury) and describes the referrel 
process . 

I I . REFERENCE 

The Act. 31 U.S.C. 5311 et seg. and the regulations promulgated 
thereunder. 31 C.P.R. Pert 103, give Treasury the authority to 
assess civil penalties for violations of the Act against any 
domestic financial institution, and any partner, director, officer 
or employee of a domestic financial institution. The Act and the 
regulations also authorize prosecution for violations of the Act. 

III. REFERRAL POLICY 

It is the policy of the OCC to refer significant violations of the 
bsa to Treasury for reviev of possible civil or criminal penalties. 
The decision to impose civil penalties for BSA violations is 
reserved for the Assistant Secretary of the. Treasury for 
Enforcement. Potential criminal referrals are forwarded, by 
Treasury, to Internal Revenue Service-Criminal Investigation 
Division (IRS-CID) for investigation. 

Appendix A provides guidance in determining when a BSA referral 
should be made. However, even if a referral is made to Troeeury. 

OCC has authority to take its own administrative action when 
significant violations of BSA are noted. The Office of Financial 
Enforcement at Treasury should ba advised of tbeee actions. 

In accordance with Treasury's instructions, examiners should not 
inform bank management that a referral is being prepared. Examiners 
may. however, state that Treasury is notified of ell violations of 
the Act as violations are included in the guerterly report to 
Treasury (PPM SOOO-13). In addition, examiners should not give the 
bank any oral or written opinion regarding the willfulness of any 
BSA violations. 
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PPM- 5000-24 




Comptroller of the Currency 


Administrator of National Banks 


Section 

Subject 

Bank Supervision 

Bank Secrecy Act Referrals 


IV. REFERRAL PROCESS 

Examiners forward BSA referrals to District Counsel (Counsel) who 
review them for legal sufficiency and satisfaction of referral 
criteria. 1 / In the case of multinational banks, referrals are 
sent to the Director for Multinational and Regional Bank 
Supervision (MRBS) . The Enforcement and Compliance Division (ESC) 
will perform MSRB's legal reviews. 

Counsel forwards the referral to Treasury under cover of a letter 
similar to that contained in Appendix C, except in cases involving 
apparent criminal violations. In criminal situations, the 
appropriate criminal referral form, together with the information 
set forth in Part V - REFERRAL CONTENT below, should be prepared 
and distributed in accordance with Banking Circular 207 (Rev). 

At the time Counsel distributes the criminal referral form and the 
Part V inf ormawion. a copy of each should also be sent to the 
Director. Office of Financial Enforcement at Treasury and the 
bank's local IRS-CID office. 

Counsel is also responsible for entering BSA referrals on the 
Enforcement and Compliance Information System (ECIS) for tracking 
purposes. In cases involving multinational banks. RIC will be 
responsible for entering BSA referrals on ECIS. 

If it is determined that a referral should not be made, the EIC 
will be provided the reason for termination and the decision 
documented in the bank's file. 


1/ In cases Involving suspected ongoing criminal activity, the 
examiner-in-fcharge (EIC) should immediately contact the 
appropriate ^supervisory office which will, in turn, 
immediately notify the Enforcement and Compliance Division 
and the local IRS office with jurisdiction over the bank. 

6 * 7 1 
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Comptroller of the Currency 



Administrator of National Banks 



Section 

Subject 


Bank Supervision 


Bank Secrecy Act Referrals 


V. REFERRAL CONTENT 

Treasury requires sufficient information to determine the severity 
of the problem in order for it to pursue civil or criminal 
action. Appendix B outlines the type of information needed. 

Copies of report comments dealing with the Act should be included 
with the referral memorandum. All non-BSA-related comments should 
be deleted from the referral documents prior to submission. 
Supporting documentation and workpapers need not accompany the 
referral, but should be segregated, readily accessible to the 
examiner, and made available to Treasury and 1RS-CID upon request. 

VI. REFERRAL INFORMATION SYSTEM 

Periodically. COMAC will request that Treasury provide a referral 
status report. Copies of the report will be distributed to E&C. 
mrbs . special Supervision and each District. 

COMAC will maintain a list of notification of IRS criminal 
investigations. Copies of the list will be provided to the 
Districts and MRBS. When the District or MRBS become aware of BSA 
investigations being conducted by Treasury/IRS. they should notify 
COMAC. 

Questions relating to this PPM should be referred to the CNBE. 
Commercial Activities Division. BSA Compliance Control. 

(202) 447-1164. 

Robert J. (Herrmann 

Senior Deputy Comptroller for Bank Supervision 



Attachment 
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APPENDIX A 

1. Examiners should consider the following factors in determining 

whether violations should be formally referred to Treasury: 

o Suspected instances of money laundering or transaction 
structuring to avoid reporting. 

o Evidence that a violation was flagrant, demonstrated bad 
faith, was attempted to be concealed, or was committed with 
disregard for the law or the conseguences to the institution. 

o Pailure of a bank or individual to cooperate with the OCC to 
effect an early resolution and correction of a violation. 

o Continuation, frequency, or recurrence of a violation, 

especially when the bank has been advised of the violation by 
OCC, Treasury, IRS, Securities and Exchange Commission, 
Customs Service, or the bank's independent reviewer(s). Such 
notification would include supervisory letters, previous 
civil money penalty agreements between Treasury and the bank 
and/or investigation/prosecution stemming from criminal 
investigations. 

o Evidence that bank insiders, participants in the currency 
transaction, or their associates directly or indirectly 
benefited as a result of a violation. 

o Evidence that a violation facilitated or concealed (or may 
have) illegal activity by the institution, its employees, its 
customers, or others. 

o Absence of, or severe inadequacies in, a compliance program. 

o Pailure by bank or individual(s) to adhere to the 
requirements of a compliance program. 

o indication of false recordkeeping entries. 

2. Examples of situations that warrant referral: 

o Pailure to file Porms 4789 or 4790, whether intentional or 
not, as a pattern or practice at a certain location, or as a 
pattern or practice for one or more specific customers or 
accounts. This includes a failure to report aggregated 
transactions when the bank has a system that identi-fies 
multiple related transactions occurring on the same business 
day. 
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o Pailure to Balmain a centralized list of customers who have 
been exempted from the reporting requirements. 

o Pailures to obtain and maintain the exemption certification 
statement for exemptions granted after October 27. 1986. 

o Inclusion of ineligible customers on the exemption list, 
especially if CTRs were not filed because of the inclusion. 

o Lack of adequate internal controls or audit coverage or 
inaccuracies in the bank's training materials regarding the 
Act. 


0 V 7 1 
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APPENDIX B 

BEPEBBAL CONTENT GUIDANCE AND EXAMPLES OP DOCUMENTATION 
NBCESSABY TO SUPPOBT REFERRED VIOLATIONS 

Beferral Content 

1. A dtscr lption of tBt examination procedures used. Tht 
description should aoto tho os of dots of tho information 
reviewed. whether s review of currency transactions vat 
cooductod and. if so. tho datoa for which tranaactiooa wore 
t ta tod. 

a. A history of tho book's coopliaoco with BSA. 

3. A doacriptioa of tho violatioos. Tho doacriptiono should 
contain adequate detail to allow Troaaury to dotorolno whothor 
or not to pursue enforcenent action, o.g. name of tho custonor. 
nature of tho customer's business, tho custonor* s tax 
identification nunbor. and tho purpose or typo of transaction. 
Tho infornatlon regarding tho violation should identify tho 
area or branch of tho bank in which tho violations occurred. 
Also, if tho violation involves Ineligible custonors on tho 
oxonption list, it should indicate whothor tho oxonption 
certificate, required for additions to tho list after October 
37. 1900. is on file. 

Copies of selected workpapers nay be submitted with a 
referral. Por instance, exaniners nay obtain copies of source 
documents (e.g. teller tapes or nlcrofilm) to substantiate 
violations and then prepare a separate workpaper sunnarily 
listing the violations and other pertinent infornatlon. If the 
sumnary workpaper is legible and photocopies clearly, a 
photocopy nay be submitted with the referral. Re-typing 
infornatlon that can be clearly transmitted in this nanner is 
not necessary. Photocopies of source documents should not be 
subnltted with the referral. Por exemption list problems, the 
exemption list may be photocopied and submitted. Problems with 
the list or absence of the required exemption certification 
statement can be noted on the photocopy. 

4. The bank's employer identification number (EIN) and the M1CR 
number for the office in violation. 

9. Identification of the individuals responsible for the 
violations or having knowledge of the violations. 

5. Bank management's response to the violations. 
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PocuMnf tlan for Itfmil C««n 

1. For .x.xption list viol.tlons: 

A copy of tk< .x.aption list should bo rttoinod in tho 
workpapers. In ton* cases, the bank say provide e* working copy 
that includes only the customer's name and account number (a), 
types of exempt transactions, and the dollar limits. If this is 
the case, the bank must maintain a subsidiary document Which 
contains the remaining required data not Included on the working 
copy. Such other data would be the customer's address, type of 
business and taxpayer identification number. 

If the examiner questions the reasonableness of an exemption or 
the business of an exempt customer, the bank should be able to 
provide documentation to support its position and. at the very 
least, the exempt certification statement required for each 
customer exempted after October 27. 1986. Documentation 
regarding exemptions may also include copies of bank statements, 
copies of letters to/from Treasury/IRS. internal bank memoranda, 
and other items evidencing cash flows and descriptions of the 
business. 

If an ineligible customer is on the exemption list, copies of the 
exemption certification statement for customers exempted after 
October 27. 1986, and bank documents stating why the customer is 
included on the list should be retained. Reasons for the bank's 
belief that the customer is exempt should be lecorded. The ban* 
should be directed to contact the Director. Office of Financial 
Enforcement. Department of the Treasury. Washington. D.C. 20220 
to determine if backfiling CTRs is warranted. 

2. For unreported transactions: 

A copy of tbs source document identifying the transaction should 
be retained in the workpapers. The document may be a teller 
machine tape, microfilm, cash in/out ticket, selected portions of 
a computer report, a debit/credit ticket, official check 
application/request, wire transfer department documents, 
memoranda, or any other bank documents which indicate that a 
reportable transaction occurred. 

3. For incomplete recordkeeping: 

Documents may include copies of signature cards, record retention 
schedules, or account documants for which the bank has failed to 
obtain a depositor's taxpayer identification number. 

4. Other concerns: 

The bank's BSA manual or internal memoranda may incorrectly 
reflect information regarding BSA. Copies of such documents 
should be retained. Bank personnel responsible for approving, 
developing, or issuing the document should be noted. 
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APPENDIX C 


(Director * j Miatj 

Director. Office of Financial Enforcement 
Department of the Treasury 
1S00 Pennsylvania Avenue. N.W. 

Washington, D.C. 20220 

*•: CP+n**f f*W.) 

Dear : 

A recent examination of the subject bank revealed significant 
violations of the various 31 C.F.R. 103 regulations. 

Specifically, our examiners uncovered violations of 

(List the regulations.) 

(Add specifics here, especially if egregious, or if referral 
represents a repeat violation.) These violations are further detailed 
in the enclosed examination report extracts and other memoranda. 

Due to the level of noncompliance and the type of violations 
uncovered, ve are forwarding this information to you for further 
investigation and consideration of civil or criminal penalties. 

If additional information or assistance is necessary, please contact 

(District Office contact person.) . So that we will be informed of 

the disposition of this referral, please notify the Chief National 
Bank Examiner's Office - BSA Compliance Control when final action is 
taken. 

Finally, please acknowledge receipt of this letter and enclosures on 
the extra copy provided and return in the enclosed envelope. 

Sincerely, 


District Counsel 
Enclosures 

cc: Commercial Activities Division 
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U.S. TREASURY DEPARTMENT 
OFFICE OF FINANCIAL ENFORCEMENT 
October 31 , 1990 


BANK SECRECY ACT REFERRAL GUIDELINES 
FOR FINANCIAL INSTITUTIONS 


PURPOSE 


These guidelines are designed to assist the regulatory 
agencies with Bank Secrecy Act ("BSA" or the "Act") compliance 
and examination responsibilities in determining which violations 
of the Act warrant referral to the Department of the Treasury 
("Treasury") for review and possible assessment of civil and/or 
criminal penalties. They also are intended to assist the 
regulatory agencies in improving the quality of BSA civil penalty 
referrals to facilitate their ultimate disposition. In the past, 
referrals have been made to Treasury of BSA violations that were 
not significant enough to warrant penalties. Other violations 
were properly referred but the cases were not sufficiently 
developed to permit a determination as to whether the assessment 
of penalties was warranted. 

The accompanying guidelines are divided into four parts: 

o Situations in Which a Referral is Appropriate 

o The Content of a Well-Developed Referral 

o Discussing the Referral Process With the Financial 
Institution's Management 

o The Referral Process 

SITUATIONS IN WHICH A REFERRAL IS APPROPRIATE 


These guidelines are intended to provide assistance to the 
regulatory agencies, and examiners in particular, in knowing when 
and how to prepare quality civil penalty referrals. Because the 
determination process often is subjective, sound examiner judgement 
and experience also are required. In each instance, the examiner 
should assess all of the facts and circumstances surrounding the 
violations, whether the violations represent an isolated incident 
caused by human error, and whether the deficiencies are indicative 
of significant noncompliance with the BSA and/or systemic weaknesses 
in the institution's BSA compliance program. The examiner should 
consider whether the types and nature of the violations are serious; 
whether the violations are the result of blatant, willful or 
flagrant disregard of the requirements of the Act; whether there 
is a pattern of noncompliance with one or more sections of the 
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regulations; whether the violations result from inadequate 
policies, procedures or training programs; and whether they 
result from a nonexistent or seriously deficient compliance 
program. If they are, referral would be warranted. 

First Time Violations 


First time violations may or may not be appropriate for 
referral to Treasury depending upon their nature, severity, number 
and the surrounding circumstances. Normally, isolated incidences 
of noncompliance should not be referred for penalty consideration. 
Even if the type of violation was cited previously, referral 
would not be appropriate if the violations involved are genuine 
misunderstandings of the Act's requirements or inadvertent 
violations, the deficiencies are correctable in the normal course 
of business and proper corrective action has been taken or 
committed to by management. If a financial institution subse- 
quently is cited for the same types of violations, the examiner 
should closely scrutinize the financial institution's violations 
to determine whether a referral is appropriate. 

Serious Violations Should Be Referred 


A referral may be warranted in the absence of previous 
violations if the nature of violations disclosed at the current 
examination is serious. An example would be failing to file IRS 
Form 4789, Currency Transaction Report ("CTR"), on nonexemptible 
businesses or businesses that, while specially exemptible. 
Treasury and IRS, as a matter of policy will not authorize the 
financial institution to exempt. To illustrate, the failure to 
file CTRs on transactions involving an individual or automobile 
dealer (both nonexemptible) or a law firm (conceivably specially 
exemptible) , is of greater concern to Treasury than a failure to 
file CTRs on a recently opened supermarket which has not yet been 
added to the bank's exempt list or a golf course where the 
financial institution believed that it qualified for a unilateral 
exemption as a sports arena. This doesn't mean that the failure 
to file CTRS on a supermarket should never be referred. Failures 
to file CTRs on a supermarket that is a front for organized 
crime, that has no customers yet has large receipts or that has 
currency transaction activity that far exceeds its expected 
revenues would warrant referral. 

Violations Customarily Warranting Referral 


Other violations which customarily warrant a referral would 
be the inclusion by financial institutions of nonexemptible 
customers or specially exemptible customers that clearly may not 
be unilaterally exemptible on the exemption list; no exemption 
statement for customers on the exempt list after October 27, 
1986; exemption lists maintained by nonbank financial institu- 
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tions; repeated failures to properly verify identification? the 
filing of CTRS that are so incomplete as to be meaningless; 
willful blindness or flagrant indifference by the financial 
institution or aiding the customer in structuring transactions to 
avoid the reporting requirements; or suspected money laundering 
activity. Attempts by the customer to structure currency 
transactions in order to avoid the reporting requirements should 
be referred to the Internal Revenue Service Criminal Investigation 
Division as soon as possible for review and possible criminal 
investigation . 

Referrals also should normally be made in situations where a 
pattern of negligent disregard for the Act is evident. Examples 
would include: a pattern of failing to file CTRs on reportable 
transactions; repeated late CTR filings; a high percentage of 
CTRs in which critical elements of information are missing; 
incomplete exemption lists; deficient exemption statements and/or 
inadequate analyses in establishing exemption limits; and record- 
keeping deficiencies. 

A referral should be made in cases where there is a total 
absence of, or severe deficiencies in, the financial institution's 
compliance program that result in BSA violations. A referral may 
also be appropriate in situations where the bank's previous 
history of compliance is less than satisfactory and management 
has failed to implement timely and effective corrective action in 
response to cited violations. 

Mitigating Factors To Consider 

Other considerations in deciding whether to recommend 
criminal/civil penalties include the financial institution's past 
history of compliance, and whether the current system of policies, 
procedures, systems, internal controls, and training are sufficient 
to ensure a satisfactory level in the future. Senior management's 
attitude and commitment toward compliance as evidenced by their 
involvement and devotion of resources to compliance programs 
should also be considered. Any mitigating factors should be 
given full consideration. Mitigating factors would include: 

o The implementation of a comprehensive compliance 
program that ensures a high level of compliance 
including a system for aggregating currency 
transactions. 

o Volunteer reporting by the institution of violations 
discovered on its own during the course of internal 
audits. This does not apply to situations where 
examiners disclose violations and the institution 
comes forward voluntarily to head off a possible 
referral. 
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o Positive efforts to assist law enforcement, 

including the reporting of suspicious transactions , 
the filing of criminal referral forms and letters 
from U.S. Attorneys. 

It should be noted that Treasury does not categorize violations 
as substantive or technical. Treasury wishes to emphasize that 
it has a zero tolerance for violations of the Act. However, 

Treasury also recognizes the varying nature of violations and the 
fact that not all violations require a formal referral for the 
financial institution to achieve a satisfactory level of compliance. 

Recognizing this, examiners should not suggest to a financial 
institution's management that certain violations are more or less 
severe than others; or that some violations are more or less 
likely to result in a referral and/or penalty assessment. 

CONTENT OF A WELL-DEVELOPED REFERRAL 

A well-developed referral is one that contains sufficient 
detail to permit Treasury to ascertain: the number, nature and 

severity of violations cited; the overall level of BSA compliance; 
the severity of any weaknesses in the financial institution's 
compliance program; and the financial institution's ability to 
achieve a satisfactory level of compliance in the future. 

The referral memorandum and examination report should 
contain the findings and conclusions needed for Treasury to make 
a determination concerning whether the assessment of a civil 
penalty is appropriate. Workpaper excerpts should accompany the 
referral package to support examination findings and violations 
of law and regulation. 

Documents contained in the referral package need to be 
conclusion-oriented and descriptive with facts supporting summary 
conclusions. It is not sufficient to say that the financial 
institution has written policies and procedures or that management 
provides training to employees. Referrals are much more useful 
when they discuss the adequacy of compliance programs, policies 
and procedures, systems, management involvement, training, and 
why these components augment or detract from the financial 
institution's level of compliance. 

The information required to make an informed decision 
regarding civil penalty assessments need not be prepared in any 
special format. Certainly the primary document from which the 
examiner will work will be the underlying report of examination. 

This report provides core information with which to start the 
referral analysis. However, because these reports are written to 
the directorate and senior management, Treasury's experience 
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shows that they often do not provide the detail necessary to 
thoroughly analyze a referral. This detail is usually found in 
workpaper conclusion memoranda, and other documentation. 
Accordingly, copies of conclusion memoranda and other workpapers 
should be included in the package as appropriate. 

A well-developed referral can be divided into three sub- 
groups. These are the examination scope, financial institution • s 
compliance history, and the examination results. 

SCOPE: 

The "SCOPE” paragraph should describe the actual work 
performed in the review and the time period covered. Knowing the 
depth of the work performed and the resulting conclusions aids 
Treasury in gaining an understanding of the compliance program's 
overall quality. This would typically involve a comprehensive 
review of the financial institution's compliance program; including 
policies and procedures, management information systems ("MIS”), 
internal controls, management supervision, training, and the 
compliance audit function. 

It is important for Treasury to know the extent of any 
verification procedures performed. This aids in understanding 
the specific nature and relative severity of the violations. For 
example, examiners may conduct verification procedures to test 
for: "failure^ to file" CTRs on reportable transactions, proper 

completion and timely submission of CTRs, the exemption granting 
process, the establishment of exemption limits and the appro- 
priateness of the financial institution's exemption list. If any 
of these tests are conducted, the referral should contain a 
description of the procedures used, the time period reviewed and 
the results. If, for instance, transaction testing is conducted, 
the number of CTRs filed and the number of nonfilings should be 
included. 

The "SCOPE" paragraph also should indicate whether examiners 
reviewed management's progress in implementing recommendations 
and criticisms from prior examinations and if management discus- 
sions augmented the review. The examination's "as of" date, and 
the commencement and completion date of the field work should be 
provided. 

COMPLIANCE HISTORY: 


The referral should contain a discussion of the financial 
institution's compliance history. Senior management's progress 
in implementing recommendations and/or corrective action for 
deficiencies noted in prior exams should be detailed. This 
provides insight into management's true commitment toward BSA 
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compliance. If the financial institution has had a history of 
strong compliance, a brief summary is sufficient* If the 
financial institution's level of compliance has been less than 
satisfactory, more detail is needed* 

In either case, copies of all examination reports pertaining 
to BSA compliance over the past five years should be included in 
the referral package* The information required in violation 
writeups is discussed in Appendix "A”* 

EXAMINATION RESULTS ; 

The referral should rate the overall level of compliance 
achieved by the financial institution as good, satisfactory, 
fair, less than satisfactory, or poor. Each component of the 
compliance program - policies and procedures, MIS, internal 
controls, management supervision, training, and the compliance 
audit function should be rated similarly. 

A discussion of each subcomponent should be provided to 
support individual component ratings. The discussion of individual 
components should enable Treasury to ascertain the overall 
adequacy of the financial institution's compliance program, the 
program's strong and weak aspects, and any mitigating factors to 
be considered in determining the appropriateness of civil penalty 
assessments. For example, it is not sufficient to state that 
management supervision is "inadequate." Instead, the comments 
need to explain why management supervision is inadequate. 

Management supervision may be inadequate because senior management 
has not committed the resources necessary to develop an effective 
compliance program or they have not properly delegated compliance 
responsibilities to appropriate personnel. 

In addition to discussing the adequacy of the financial 
institution's current compliance program, the referral also 
should thoroughly discuss management's commitment to achieving a 
high level of compliance. Examiner recommendations to strengthen 
compliance should be detailed, and include management's agreement 
or disagreement with the recommendations and their reasons. The 
referral should not merely state that management agreed with the 
recommendation, but should include their commitment to specific 
action and the timeframe for implementation. 

Violations of the law and BSA regulations that are disclosed 
at the current review must be thoroughly detailed in the referral. 
Writeups must include all information necessary to determine the 
nature, frequency, and severity of the violation cited. Salient 
information includes: a description of the violating practice; 
the nature and number of the violations; whether the violation 
was an isolated incident or part of a larger pattern or practice; 
whether the violations were inadvertent in nature or resulted 
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froro a willful or flagrant disregard of the requirements of the 
Act, and whether they resulted from inadequate policies or 
procedures or a nonexistent dr severely deficient compliance 
program. Management's explanation of the reasons for the viola- 
tions should be included, as should the examiners conclusions 
concerning the cause. The magnitude of violations should be 
quantified by relating the number of exceptions to the size of 
the sample or population. 

Violations that have been repeated from prior examinations 
should be noted. 

In situations wher e multiple violations have occurred, 
supporting schedules summarizing the violations and copies of 
applicable workpapers should be included in the referral package. 
Appendix "A" contains the information to be included for various 
types of violations. 

Once the examiner determines that a referral is necessary, 
the required information discussed in Appendix ”A" should be 
compiled. Additional source documents are usually necessary in 
order for the BSA Specialist at Treasury to perform a complete 
analysis. The examiner should obtain all information in Appendix 
B that has not already been compiled during the examination 
process. As stated earlier, this information need not be in any 
particular format. Retyping schedules and developing spreadsheets 
is not necessary if the information is well referenced and is in 
a readable and understandable format. Providing this information 
in the initial referral package will expedite disposition of the 
case and should eliminate the need for Treasury to contact the 
regulatory agency for additional information at a later date. 

DISCUSSING THE REFERRAL PROCESS WITH BANK MANAGEMENT 


Examiners should not advise the financial institution that a 
civil penalty referral is being submitted to Treasury. If an 
investigation by the IRS Criminal Investigation Division is 
warranted, it may be compromised by disclosure of this information. 
It is permissible to tell management that Treasury will be 
notified of all BSA violations. 

Don't provide any oral or written communication to the 
financial institution passing judgement on the willfulness of 
violations disclosed during the review. 

Examiners should be careful not to suggest to financial 
institution management that that some types of BSA violations are 
more serious than others. Likewise, examiners should not disclose 
to the financial institution that certain violations are more or 
less likely to result in referrals being forwarded to Treasury 


6 78 4 



4750 


‘ - 8 - 

for consideration of civil penalty assessments. Let them know 
that Treasury maintains zero’ tolerance for noncompliance with the 
BSA. 


Examiners should not instruct financial institutions to 
backfile CTRs. That decision is normally made by the IRS Detroit 
Computing Center in Detroit, Michigan, and in some instances by 
Treasury's Office of Financial Enforcement. If a referral is 
being made to Treasury, the decision generally will be made by 
the Office of Financial Enforcement. If a referral is not 
contemplated, the examiner should instruct management to write to 
the IRS Detroit Computing Center requesting a determination as to 
whether backfiling is necessary for the unreported transactions. 
Inquiries should be sent to the IRS Detroit Computing Center, 
Compliance Review Group, Box 32063, Detroit, MI 48232. 

THE REFERRAL PROCESS 

o It is the responsibility of the regulatory agency to 
refer significant violations of the Act to Treasury's 
Office of Financial Enforcement for consideration of 
criminal and/or civil penalty assessments. 

o Each referral must be thoroughly reviewed by the 

regulatory agency to ensure that it complies with these 
guidelines. A thorough review by the submitting agency 
will prevent Treasury from having to return the referral 
for further development. 

o Referrals received by OFE are automatically forwarded 
to the IRS Criminal Investigation Division (CID) for 
review. Upon clearance by IRS /CID, OFE reviews the 
case to determine whether civil penalties are warranted. 
When OFE completes the analysis, the regulatory agency 
is notified of the case's disposition. 
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APPENDIX "A" 


REQUIRED INFORMATION FOR REFERRAL OF VIOLATIONS 

Referral decisions should not be based solely on the fact that 
the disclosed violations are contained in this list. The referral 
decision should be based on an evaluation of all facts and 
considerations discussed throughout these guidelines. Once it is 
decided that a referral is necessary, the referral package should 
contain the following information as applicable. 

The violations listed in this appendix are the most frequently 

cited violations. This list is not all inclusive. Examiners 

should use these examples as guidance in determining information 

requirements for violations involving sections of the regulation 

not listed below. The required information detailed below ^ 

supplements the section of these guidelines discussing the 

"The Content Of A Well-Developed Referral." 

1) 31 CFR 103.22(a) (I) - Reports of Currency Transactions 

This violation involves a failure by the financial institution 
to file a CTR on any deposit, withdrawal, exchange, payment, or 
transfer of currency in an amount greater than $10,000. Also 
covered are multiple currency transactions totaling more than 
$10,000 in one day. 

Information Required: 

o Date and type of transaction and the name and occupation 
of the customer conducting the transaction. This 
information is absolutely necessary in corresponding 
with the financial institution regarding apparent 
violations of the BSA. The transaction date is critical 
because the penalties provided for in 31 CFR 103.47 
vary according to several different timeframes. 

o Specify whether the business or activity engaged in by 
the customer on whose behalf the transaction was 
conducted is of a type that could qualify for an 
unilateral exemption, or special exemption, or whether 
the business or activity cannot be exempt from reporting 
requirements . Consult the "Exemption Handbook” for 
guidance. 

o Transaction Amount - the total amount of currency 

physically transferred in the transaction. Include any 
commissions or fees charged for cashing checks or 
selling money orders. If money orders are sold 
totaling $10,000 and a 2% ($200.00) fee is charged, the 
reporting threshold has been exceeded and the trans- 
action is reportable. 
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o Indicate the relative frequency of the violations. 

Provide the total number of violations disclosed, the 
size of the sample reviewed, aid the total number of 
CTRs filed by the financial institution during the 
period being reviewed and tested. 

o Copies of documentation supporting the violation if 
available. Examples are copies of checks, money 
orders, cash tickets, and large currency reports. 

o The alleged violation should be sufficiently detailed 

to identify suspected or actual instances of structuring. 

2) 31 CFR 103.22(b)(2) - Allowable Exemptions 

This* violation results from exempting an ineligible customer 
from the reporting requirements of the Act. Only banks can 
exempt customers from the requirements. 

Information Required t 

o A copy of the exempt list containing the improper exempt i 

o An explanation of the nature of each exempted customer's 
business so that Treasury can determine the inappro- 
priateness of the exemption. As an example, businesses 
who sell beer on a retail basis are called "beer 
distributors” in some states when in fact they are 
retail rather than wholesale establishments. Wholesale 
beer distributors require the financial institution to 
obtain authority from the IRS to grant a special 
exemption. Businesses that sell beer on a retail basis 
(convenience marts) and derive more than 50% of the 
gross revenues from retail sales may be unilaterally 
exempted by the financial institution. 

o All information required by the regulations should be 
contained on the exempt list* if not, this information 
should be provided separately. This information includes 
the name, address, nature of business, taxpayer identifi- 
cation number, account number of the customer being 
exempted, and the date of the customer's addition to 
the list. The exemption list also must state whether 
the exemption covers deposits, withdrawals, or both, 
the limit for each type of transaction, and whether the 
exemption is limited to certain types of deposits or 
withdrawals. If the exemption is a special exemption, 
that fact as well as the date the authority was granted 
from Treasury or IRS Detroit should be noted. 
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3) 31 CTR 103.22(c) - Transactions Commensurate with Customary 

Activity 

This section requires that exempted transactions be in 
amounts which the financial institution can reasonably conclude 
are commensurate with the lawful, customary activity of the 
business. Violations result from failing to file a CTR on 
transactions in excess of customary amounts. 

Information Required: 

o Date and type of transaction and the name and occupation 
of the customer conducting the transaction.. This 
information is absolutely necessary in corresponding 
with the financial institution regarding the apparent 
violations. The transaction date is critical because 
the penalties provided for in 31 CFR 103.47 vary 
according to several different timeframes. 

o Specify whether the business or activity engaged in by 
the customer on whose behalf the transaction was 
conducted is of a type that could qualify for an 
unilateral exemption, or special exemption, or whether 
the business or activity cannot be exempt from reporting 
requirements. Consult the "Exemption Handbook" for 
guidance. 

o Transaction Amount - the total amount of currency 

physically transferred in the transaction. Include any 
commissions or fees charged for cashing checks or 
selling money orders. If money orders are sold 
totaling $10,000 and a 21 ($200.00) fee is charged, the 
reporting threshold has been exceeded and the trans- 
action is reportable. 

o Indicate the relative frequency of the violations. 

Provide the total number of violations disclosed, the 
size of the sample reviewed, and the total number of 
CTRs filed by the financial institution during the 
period being reviewed and tested. 

o Copies of documentation supporting the violation if 

available. Examples are copies of checks, money orders, 
cash tickets, and large currency reports. 

o The apparent violation should be sufficiently detailed 

to identify suspected or actual instances of structuring. 
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4) 31 CFR 103.22(d) - Exemption Statement Required After 

October 27, 1986 : 

Violations of this section arise from noncompliance with any 
of the provisions summarized below. Prior to placing a customer 
on the exempt list, the financial institution must obtain a 
written, signed statement from the customer describing the 
entity's lawful and customary conduct, and a detailed statement 
providing the reasons why the customer warrants exempt status. 

The statement must include the name, address, taxpayer identi- 
fication number, nature of business, and account number (s) of the 
customer being exempted. The customer must attest to the accuracy 
of the information, concerning the name, address, nature of 
business and tax identification number of the customer. 

This statement also must indicate whether the exemption 
covers deposits# withdrawals, or both, the limits of each, and if 
the exemption is limited to transactions for specific purposes. 

The exempt limits must be in amounts the financial institution 
can reasonably conclude are commensurate with the customary and 
lawful nature of the customer's business. Management is responsible 
for independently verifying the activity of the account and the 
appropriateness of established limits. If the exemption is a 
special exemption, that fact, as well as the date that Treasury 
or IRS /Detroit granted the authority, should be included. This 
statement must be retained by the financial institution as long 
as the customer is on the exempt list and for five years after 
the their removal from the list. 

Information Required: 

(Varies depending on which provisions have been violated) 

o Copy of the current exemption list containing all 
required customer information. 

o Copy of exemption statements for customers that were 
improperly exempted from reporting requirements . 

o Copy of financial institution analysis performed in 
establishing exemption limits. 

5) 31 CFR 103.22(f) - Maintenance of Centralized Exemption List 

Violations of this section result from management's failure 
to maintain a centralized exemption list containing all required 
information as specified in the regulation. 

Information Required: 


o A copy of the current exemption list. 
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6) 31 CFR 103.27(a) (1) - Failure to File CTR Within IS Days 

CTRs are to be filed on reportable transactibns with the IRS 
Detroit Computing Center no later than 15 days following the date 
on which the transaction occurred. 

Information Required; 

o Copies of CTRs showing the date of transaction and the 

date of the preparer's or approving official's signature. 
This information is found in boxes 51 and 54 on Form 
4789. 

o Data detailing the frequency of delinquent CTR filings. 
Provide the number of delinquent filings, the number of 
CTRs reviewed, and the volume of CTRs filed during the 
period under review. 

o Also include the number of days each form is delinquent. 
Where there are a significant number of delinquencies, 
the range of delinquencies and a reasonable estimate of 
the overall average delinquency period is sufficient. 

7) 31 CFR 103.27(d) - Filing of Reports-In formation Required 

Violations in this section can arise from the omission of 
required information on CTRs (excluding identification) or filing 
CTRs on expired forms. The use of outdated forms is of concern 
because it impedes the data entry process at the IRS Detroit 
Computing Center. 

Information Required - Outdated Forms: 

o In these situations, copies of each CTR are not necessary. 
A schedule detailing the transactions reported on 
expired forms would be appropriate to identify those 
transactions which may require amended filing on 
current forms. The information necessary would be the 
name and social security or EIN number of the individual 
or entity on whose behalf the transaction was conducted, 
the date and type of transaction, and the transaction 
amount. 

Information Required - Omission of Information: 

o The aggregate number of errors or omissions, the 

number of CTRs reviewed in the testing, and the number 
of CTR filings by the financial institution during the 
period under review. 
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o A summary of errors and omissions by type and frequency 
so that the seriousness of the violations can be 
assessed. Though all elements of information are 
important, the elements most critical in enforcement 
efforts are contained in Parts Z and ZZ on Form 4789. 

o Copies of CTRs for documentation of each violation 
cited. 


8) 31 CFR 103.28 - Identification Required: 


Zn Part Z, before concluding a reportable transaction the 
financial institution is required to verify and record the name 
and address of the person conducting the transaction and provide 
the customer's taxpayer identification number and account number. 
Verification of . name and address is to be made by examination of 
a document normally acceptable as identification when cashing 
checks for nondepositors. Because a credit card generally does 
not contain an address, it generally cannot be used to verify a 
person's address. Acceptable forms of identification would 
include a drivers license or a passport. Treasury has granted 
some exceptions for the Amish and elderly in certain circum- 
stances. Zf the transaction is to be effected on behalf of 
another person or entity, their identity, account number, social 
security or taxpayer identification number must be obtained. 

Violations arise from the outright failure to identify the 
customer, accepting unsuitable identification, or using inappro- 
priate documentation for verification purposes such as "known 
customer” or "signature card on file". 

Information Required t 

o The total number of transactions in which proper 

identification was not obtained, the number of CTRs 
reviewed, and the number of CTR filings by the financial 
institution during the period under review. 

o Copies of CTRs for documentation of each violation 
cited. 

o The types of customers improperly identified. 

o Any unusual circumstances should be noted such as a 
substantial portion of the violations involving one 
individual or entity and the violations appear deli- 
berate. 
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APPENDIX "B» 


GENERAL INFORMATION REQUEST FOR BANKS SUBJECT TO REFERRAL 

The information listed below should be obtained and submitted 
as part of the referral package to Treasury. Much of this 
information already will be contained in the report of examination 
and accompanying workpapers, and will have been compiled in 
preparation of the referral. This list addresses information 
needs of Treasury that may not have been previously addressed in 
the examination process. 

o An explanation as to how and why the violations occurred. 

o The results of any BSA compliance audits performed by 
the financial institution over the previous five years. 

A discussion of the scope, procedures used, and action 
taken by the financial institution to preclude future 
noncompliance should be included. 

o A list of all customers removed from the financial 
institution's exemption list in the past five years. 

The following information is required for each customer: 
name, address, description of business, dates added to 
and deleted from the exemption list, and the reason for 
the customer's removal from the list. 

o Copies of the financial institution's BSA policies and 
procedures. 

o A detailed discussion of the financial institution's 

training programs for the past five years. Documentation 
of all external seminars attended by financial institution 
personnel and in-house training sessions should be 
included. Provide the dates, participants, and topics 
of each training session. 

o An explanation of actions taken to implement amendments 
to the BSA. 

o An explanation of any significant change in the volume 
of CTR filings during the past five years. Detail the 
aggregate number of CTRs filed and the aggregate dollar 
amount for each year. 

o Copies of any BSA examinations conducting during the 
last five years. 


6 792 




4758 



Comptroller of the Currency 
Administrator of National Banks 

Se ct ion *" '' "' ' ' 

Bank Si^arviaion 


PPM- 6100-3 (Rev.) 


Subnet. Policies on Interagency Exchange of 
St^ezvisary Information and 
Coordination of rarol Cenr»ctlv» Aetior. 


TO: Senior Deputy Comptrollers, Chief National Bank Examiner, 

Deputy Comptrollers, District Administrators, District 
Counsel, Division Directors, and all Examining Personnel. 


PURPOSE 


This issuance implements two federal Financial Institutions 
Examination Council policies: 


1. The policy on Interagency Coordination of Formal 
Corrective Actions. This policy (copy attached) is 
intended to enhance the supervision of financial 
institutions by encouraging the bank regulatory 
agencies to coordinate formal enforcement actions. 

This policy, as amended July 15, 1980, extends to 
federal agencies and branches. 

2. The policy statement on Interagency Exchange of 
Supervisory Information. This policy (copy attached) 
is intended to recognise the necessity for greater 
communication and coordination among supervisory 
agencies in situations of mutual supervisory concern. 
The policy should enhance the supervision of financial 
Institutions (banks, holding companies, nonbank 
affiliates, savings and loan companies, and sub- 
sidiaries) by encouraging information sharing on 
transfers of subquality assets, changes of control 
ownership, formal enforcement actions and certain 
criminal referrals. 


SCOPE 

The policy on Interagency Coordination of Formal Corrective 
Actions (Cease and Desist Orders and Formal Agreements) applies 
to all formal administrative actions instituted by any federal 
banking regulatory agency after March 1, 1980. 


The policy statement on Interagency Exchange of Supervisory 
Information was effective August 23, 1984 and encompasses 
information exchanges between the OCC, FDXC, Federal Reserve 
System, Federal Home Loan Bank Board ("agencies”), and (in some 
eases) the appropriate state supervisory authority. The policy 
covers the exchange of information necessary for supervisory 
p.„o...° n , 6793 
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Comptroller of the Currency 
Administrator of National Banks 

■55S5T Subnet Policies on Interagency Exc han ge of 

Bank Si^arvisioi ftpezvisacy Information and 

Coordination of Formal Corrective Action 

I. Exchange of Information on the Shifting of Subquality Assets 

A. District Responsibility 

1. Upon detection of shifting of subquality assets: 

(a) The District will be responsible for 
notifying local agency counterparts and any 
other OCC office when the shifting of 
subauality assets is detected involving a 
financial institution under the jurisdiction 
of another OCC office or another agency. 

(b) Information necessary for supervisory 
purooses shall be transmitted, including but 
not necessarily limited to: 

- identification of institutions involved; 

- number and dollar amount of assets 
transferred; 

- number and dollar amount of assets 
transferred which were criticized together 
with other related appropriate information; 

- actual or approximate transfer dates; 

- supervisory action undertaken or planned. 

<c) The District shall transmit copies of all such 
notifications to the appropriate Washington 
office supervisory unit. 

2. Upon receipt of information from another OCC 
office or another agency indicating the transfer 
of problem credits to or from a national bank or 
subsidiary, the information should be processed as 
follows: 




(a) copy to the District Office for its 
distribution; and 


(b) copy to the appropriate Washington office 

supervisory unit. 679 5 
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TOUCHES & raMIWRES BOTANUM, 


Comptroller of the Currency 
Administrator of National Banks 

Section. ' 

Bank Si^ezvisicn 


Subnet Policies on Interagency Exch a nge of 
St^ervisary Inf oration and 
CcanUntlai of Fecal Oenectlve fteticr. 


B. Washington Office Responsibility 

1. The Washington unit in receipt shall ensure that 
any other appropriate OCC personnel are notified 
of any information received from the Districts, as 
well as contact appropriate officials at the other 
agencies in Washington when required by the 
circumstances. 

2. NRBS shall ensure that all appropriate OCC 
personnel .are notified of NRBS information on the 
shifting of subquality assets involving multi- 
national banks and their national bank affiliates, 
as well as notify appropriate local and Washington 
other agency officials when required by the 
circumstances. 

II . Exchange of Information on Changes of Control Ownership 

A. District Office Responsibility 

Pursuant to the existing statutory and other OCC 
requirements, the Districts shall transmit a copy of 
each notice received under the Change in Bank Control 
Act, 12 U.S.C. S1817 ( j ) , to their local counterparts at 
all three other federal agencies. Comments shall be 
invited but not required. 

B. Washington Office Responsibility 

Whenever appropriate on a case-by-case basis in 
processing a notice, the Deputy Comptroller for Bank 
Organization and Structure shall ascertain that 
Washington personnel in the other affected federal 
agencies are notified. 
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PODJOE8 & raODEGOTES MIMflyM, 


Comptroller of the Currency 
Administrator of National Banks 

Section 

Bank Si^erviaion 


Mm& Policies cn Interagency E xc hange of 
Supervisory Inf GBoation and 
Coordination of facial Carr»ctiv» Acticr. 


Ill . Notification and Coordination of OCC Enforcement Actions 


A. Cease and Desist Orders, Temporary Cease and Desist 

Orders, Capital Directives, Formal Agreements. 

1. District Offices will be responsible for notifying 
their local other agency counterparts of all 
proposed actions. MRBS will be directly 
responsible for notification to both local and 
Washington other agency counterparts for all 
actions concerning financial institutions under 
its control and federal agencies and branches. 

2. This notification should be in writing and should 
conform with the attached example. If an 
emergency corrective action is required, verbal 
notification, followed by a letter, should be 
made . 

3. The notification letters should be sent in a 
timely manner preceding imposition of an action 
such that joint actions can be determined and 
effectively coordinated. Copies should be 
forwarded to the appropriate Washington office 
supervisory unit (or the Chief National Bank 
Examiner) . 

4. The letters should be sent to all three other 
agency offices responsible for the same geographic 
territory where the subject financial institution 
is located. If notification to any other offices 
of the other agencies is necessary, the receiving 
agency will be responsible for further notifi- 
cations within its organisation. 

5. If OCC District Offices do not receive a response 
within two weeks from transmittal date or the 
other agencies Indicate that they do not wish to 
seek "complementary" action, the Districts should 
follow existing Enforcement Policy. If the 
exigencies of the case require a more timely 
response, the other agencies should be so 
informed. Continued processing of the action 
should not be delayed during the two-week period. 
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Bank Supervision Styaacviacry Info— tlcn and 

6. 

If the other agencies' responses indicate that 
they wish to pursue "complementary" action, 
further preparation, processing, end follow up 
shall be coordinated among the agencies. However, 
simultaneous enforcement actions are not reauired 
and each agency does not have veto power over the 
actions of the other agencies. 

7. 

Should disagreements arise which cannot be 
resolved among or between the District and 
Washington staffs of the agencies, the matter 
should be referred to the Senior Deputy 
Comptroller for Bank Supervision. 

8. 

The Senior Deputy Comptroller or his designee 
shall meet with the directors of Bank Supervision 
of the other agencies to resolve the disputed 
issues. 

B. Exchange of Information on Other OCC Formal Actions 

1. 

District Office Responsibility — the Districts 
shall notify all three local other agency 
counterparts when Enforcement and Compliance 
formally notifies the District of the: 


- initiation of removal or suspension 

proceedings; 


- issuance of a notice of a civil money penalty 

assessment. 

2. 

Washington Office Responsibility — Enforcement 
and Compliance shall notify appropriate persons in 
all three other agencies in Washington upon: 


- initiation of removal or suspension 

proceedings; 


- issuance of a notice of a civil money penalty 

assessment. 
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C. Exchango of Information on OCC Informal Actions 

(Hamoranda of Understanding) 

1. District Office Responsibility — in those cases 
«rhen an OCC informal action involves a financial 
institution with known or suspected affiliation or 
other inter-institutional relationship with an 
entity under the primary jurisdiction of another 
agency, the District shall notify the local office 
of the affected other agency. A copy of the 
notification shall be forwarded to the appropriate 
Washington office supervisory unit. 

IV. Notification of Criminal Referrals 

A. District Office Responsibility 

1. The District Counsel shall notify all three other 
local agencies when the OCC# or a national bank 
(including multinationals)# initiates a criminal 
referral either: 

- pertaining to an officer or employee of the 
institution and involving $100#000 or more; or 

- pertaining to a director# principal share- 
holder# or officer acting in a management or 
policymaking capacity regardless of amount. 

2. Pursuant to existing procedures# the District 
Counsel shall transmit copies of such referrals to 
the Director of Enforcement and Coaipl lance. 

B. Washington Office Responsibility 

1. The Enforcement and Compliance Division shall# as 
circisastances warrant# notify any other 
appropriate OCC or other agency personnel in 
Washington. 

2. In cases involving OCC referrals on multinational 
banks# Enforcement and Compliance shall contact 
local and Washington other agency personnel. 
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V. Exchange of Inforroation With State Supervisory Officials 

A. District Offices may execute a separate information 

exchange agreement (copy attached) when requested by 

appropriate state supervisory officials. 

1. Thereafter, it shall be the District's 
responsibility to transfer information covered by 
the separate agreement. 

2. With respect to the exchange of information with a 
state agency, all information provided should be 
first-hand. That is, the OCC should not provide 
information it has received from another federal 
agency to any state under the separate exchange 
agreement . The state agency would need to execute 
an agreement with each federal regulator, 
separately. 

3. Copies of all executed agreements with state 
officials shall be forwarded to the Chief 
Counsel's office where a central log of such 
agreements shall be maintained. 

4. The District will promptly notify the Senior 
Deputy Comptroller for Bank Supervision, or his 
designee, in the event that any state supervisory 
authority violates the terms of an executed 
exchange agreement. 

VI. OCC Procedures for Handling Information Received From Other 

Agencies 

A. District Office Responsibility 

1. Upon receipt of any information discussed herein 
from another agency, the District Office should 
alert any other OCC personnel known to have a 
supervisory interest in the information. District 
Counsel shall be notified in every instance 
related to criminal referrals and administrative 
actions involving individuals. 
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2. As dlscussad above, no fadaral agoncy shall 
provida information to a atata suparviaory 
official when such information was racaivad from 
anothar fadaral agancy. 


B. Stata Suparviaory Officials 


1. The information provided to the states will be 
subject to the specific limitations in the 
separate state agreements. 


2. Information received from stata supervisory 

officials will be treated in the same manner as 
other federal agencies, discussed in Part VI, 
above • 


for Bai 


Daau 

Nju 


Je*>fclby 
Warrior Deputy 


ity Com] 


pervision 


ptroller 


\ 
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INTERAGENCY COORDINATION OF FORMAL CORRECTIVE 
ACTION BY THE FEDERAL BANK RECULATORY AGENCIES^ 

Any federal banking regulatory agency that initiates formal enforce- 
ment action against a bank holding company or a commercial bank shell 
notify the other two federal banking regulatory agencies that such 
action is being taken. All such notifications shall be in writing * 
and shall take place at both the regional and head offices of the 
banking agencies. In the event "complementary" action (e.g. # action 
involving a bank(s) and the parent holding company) is considered 
appropriate by two or more federal agencies, the preparation, pro- 
cessing, and follov-up of the corrective action snail be coordinated 
by the agencies directly involved. In the event differences of 
opinion arise between the federal agencies* staffs concerning such 
matters as the appropriateness of a specific action, the need for 
complementary action, or the severity or content of such actions, 
the circumstances shall be reviewed on a timely basis by a committee 
consisting of the directors of bank supervision, and legal counsel 
as appropriate, for each of the federal agencies. If the corsiittee 
is unable to resolve the differences, the matter will be referred 
to the Council Kenbers from the agencies involved. 

With respect to Federal-State agency coordination, the Federal F.eserve 
provides the appropriate State supervisory authority with notice of 
its intent to institute a formal corrective action against a bank 
holding company. Pursuant to 12 U.S.C. 1818(m), the federal regulatory 
agencies are required to provide the appropriate State supervisory 
authority with notice of their intent to institute a formal corrective 
action against a Stata chartered bank. This requirenent is made 
applicable to bank holding companies, by 12 U.S.C. 1818(b)(3). 

These procedures are not Intended to preclude or forestall any federal 
agency from initiating a formal corrective action alone and oh a 
tlr.ely basis against an Institution for which it has primary super- 
visory Jurisdiction. 


1 / This policy pertains to formal administrative actions taken by 
the Federal banking agencies pursuant to' the Financial 
Institutions Supervisory Act of 1966 as amended. 
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SAMPLE NOTIFICATION LETTER 


Regional Director - FDIC 
or 

Officer in Charge of Examinations 
FederaKAeserve Bank of Any City 
Any City Any' State tip Code 

Dear Sir or Madam: 

This Office is considering formal supervisory action under the 
Financial Institutions Supervisory Act of 1966* as amended* against 
( NAME , Location ). 

This bank is affiliated with Big town Ban corporation, Bigtown* 

Any state* a bank holding company whose lead bank is Bigtown National 
Bank* Bigtown* Anystate. 


OR 

This bank is not believed to be related to or affiliated with any 
other bank or bank holding company. 

OR 

This bank is related to (affiliated with) the following banks: 


For more specific details on our action please contact: 

NAME 

CITY 

Phone (commercial) (FTS) 

Sincerely* 


|>Lf> 
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Sutroary of 00C Notifications Responsibilities 



District 

MBBS 

SP 

BOS 

EtC 

1. Shifting of subquality 

assets 

LQA 

LQA; WOA 

WOA 



2. Change in control 

LQA 

LOA; WOA 


WOA 



3. Administrative actions 


(a) CtD, capital directive. 


formal agreement 

LQA 

LQA; WOA 


(b) Removal, suspension, 


LQA 

LQA; WQA 

WQA 

(c) Manorandizn of under- 
standing (with des- 
cribed affiliation 
only) 

LQA 

LQA; WOA 


Criminal referrals 

LQA; EtC 


WOA; LQA 


(on OOC 

multinationa 

referrals) 


LQA - Local Other Agency counterparts 
WQA * Washington Other Agency counterparts 
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Joint Sutontnt of Policy on Intorogoney Exchange of Suporvioory Information: 

August 23, 1914 

thio ototoBont -is iaouod jointly fey the Board of Qo v omoro of tho Podorol 
Rmrvi Syittf, Of fie t if the Comptroller of tho Currency* tho Federal 
Deposit Xnsuronet Corporation, and tho Federal Nooo Loan lank Board* 
horoinaftor roforrod to* collectively, as "tho Agencies." 

Tho Agencies recognise that greater communication and coordination on 
situations of mutual supervisory concern is necessary to more affectively 
assess such situations and implement appropriate actions. At the same time, 
the Agencies are avare of the need to preserve the confidentiality of infer* 
Mtion exchanged in this context and to stake certain that the information is 
used only for legitimate supervisory purposes. 

Accordingly. tl)e Agencies hereby agree on a policy to exchange necessary 
information for supervisory purposes on 1) Shifting of Subquality Assets* 

2) Change of Control Ownership* 3) Initiation of Foreml and Informal 
feiforeement Actions* and 4) Criminal Referrals at follows: 

Shifting of Subguality Assets 


The Agencies agree to implement procedures whereby* whan the shifting of 
subquality aaaata between financial institutions is dataetad by ont agency* 

Lhm ««u«»*4ry information for supervisory purpoaaa is transmitted to tha ether 
appropriate agtneias. This information mould include* but net necessarily be 
limited to: 
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XdMtifietOw of institutions involved; 

Dumber and dollar amount of asssts transfarrad; 

Dunbar and dollar anount of aaaata transfarrad uhieh vara critieisad 
in an asanination along with ethsr appropriate information; 

Actual or approsinsta dstas of transfars; and 
Suparvisory set ion undartskan or plannad. 

Chsnocs of Control Ownership 

The Agencies agree to implement procedures whereby, when a notification of 
change of control ownership of a financial institution is accepted by -one 
agency, a copy of the notiee is transmitted to the other agencies with 
convents invited but not required. 

Initiation of form! and Informal fciforcement Actions 

The Agencies agree to implement procedures whereby* when one agency initiates 
a formal enforcement action against a financial institution, notification 
would be made to the other agencies and coordinstlve efforts undertaken as 
deemed appropriate. Further, when one agency initiates an informal enforce* 
ment action against a financial institution, notification would be made to 
the other appropriate agencies when affiliation or other inter-institutional 
relationships are or suspected. 
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Criminal Kefsrrals 

Tht Agencies agree to implement procedures whereby, whan ona ageney, or 
financial institution regulated by that agency, init iotas a criminal rtfarral 
parts ining to an officar or employee of the institution, involving a dollar 
amount of $100,000 or more. or partaining to a director, principal aha rt holder 
or offiear acting in a management or policy asking capacity, regardless of 
dollar amount involved, tht necessary information be transmitted to the other 
agencies. 


The Ageneies agree that the information described in this statement is to be 
exchanged with the prior understanding that eaeh agency reeognite the privi- 
leged nature of the information received from the other agencies, aaintain 
the confidentiality of the information, assure that the information vill be 
used only for legitimate supervisory purposes and refrain from unilaterally 
initiating any supervisory action against an institution based solely upon 
the information. 

Zn addition, the Ageneies agree that information exchanged pursuant to this 
statement that is pertinent and appropriate to the supervision of particular 
state chartered or licensed financial institutions and their holding companies 
is to be made avail** ’* to the relevant stato supervisory authorities that 
agree to be bound by the same standards of confidentiality and other Unite* 
tions and conditions respecting the use of sueh information as specified in 
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this itttiMnt. A suggest** fora of written Agreement to this of foot it 
attached. 
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The 


(state agency) 
(federal agency) 


and the 


hereby agree ("Agreement") to exchange Information relating to 
shifting of subquality assets, formal and informal enforcement 
actions, changes of control, and criminal referrals pertinent 
and appropriate to the supervision of financial institutions 
and their holding companies subject to their respective joint 
jurisdictions. 


The 


(state agency) 

specifically agrees to be bound by the same standards of 
confidentiality and other limitations and conditions respecting 
the use of any such data received from a federal supervisory 
agency as specified in the Joint Statement of Policy on Interagency 
Exchange of Supervisory Information and dated August 23, 1984, 
between the Board of Governors of the Federal Reserve System, 

Office of the Comptroller of the Currency, the Federal Home Loan 
Bank Board, and the Federal Deposit Insurance Corporation. 


The state agency expressly agrees further to limit its use of any 
such information it receives under this Agreement to functions 
directly related to its supervisory authority over "state banks," 
as defined in 32 U.s.C. 51813(a), and their holding companies. 
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The state agency also hereby agrees that no further disclosure of 
any information obtained from the federal agency under this 
Agreement shall be made to any other state, local, or federal 
agency, court or legislative body, or any other agency, 
instrumentality, entity, or person without the express written 
permission of the federal agency. 

The federal agency has discretion to decline to transfer any 
information hereunder (or otherwise) upon its determination that 
the state agency* s probable use of any information may be outside 
of the scope of this Agreement and/or may interfere with the 
federal agency's supervision of national bank(s) or interferes 
with the operations of national bank(s). 

By this Agreement, the state agency gives express assurance that 

under the laws, regulations, and judicial rulings of , 

(state) 

it has the authority to fully comply with the use and 
redisclosure limitations and conditions of this Agreement; that 
it will provide written notification to the federal agency within 
ten days of any material change to this authority or any 
violation of this Agreement; and that any such change or 
violation shall automatically terminate this Agreement unless the 
federal agency waives termination in writing within thirty days 
of the event constituting the change or violation. 
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In the event of termination of this Agreement, all information 
received hereunder by the state agency shall be immediately 
returned to the federal agency with the express agreement that no 
copies or derivative information will be retained by the state 
agency. 


Federal Agency 

State Agency 

name 

name 

title 

title 

signature 

jiignature 

date 

date 
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U. S. Department of Justice 
Criminal Division 


Offk*9f+€ 


■wifi use jane 

MAY 3 B93 




TO: ALL FEDERAL DEPARTMENTS AND AGENCIES 



SUBJECT: 


John C. Keeney 

Acting Assistant Attorney General 

Required Disclosure by All Federal Agencies 

of Significant Information Regarding 

Safety end Soundness of U.S. Depository Institutions 


A newly enacted lav generally requires the head of every 
agency or instrumentality of the United States to disclose to the 
appropriate federal banking regulator any Information that the head 
of such agency or instrumentality 


believes raises significant concerns regarding the safety 
or soundness of any depository institution (i.e., any 
u.s. bank, savings association, or branch or agency of a 
foreign bank] doing business in the United States. 


The legislation (section 1542 of the Bousing and Community 
Development Act of 1592 , Pub. L. 102*550), which became effective 
on November 30, 1992, was enacted to assure that Information 
necessary to protect depositors at the nation's depository 
Institutions is timely passed to the appropriate federal financial 
institution regulatory agency. 1 A copy of the lav is attached. 


1. The new lev does not require e disclosure of any information 
subject to the grand jury secrecy rules. In addition, the 
legislation does not interfere with or modifyt (i) any 
outstanding, more extensive interagency agreement on the sharing of 
information i or (ii) statutory provisions that govern the 
disclosure of Information, such as 18 D.8.C. ft 3322. 

Special procedures, to be utilised by the Attorney General and 
the Secretary of the Treasury, ere required in the case of 
intelligence information or information which, if disclosed: (i) 

(continued. • • ) 
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Earlier this year, the Department of Justice Special Counsel 
fw. Financial Institution Fraud circulated e memorandum to ell 
departnents end agencies edvising then of the enactaent of the 
legislation end that guidance would be forthcoaing. Since that 
tine, the Interagency Bant Freud Enforeenent Working Group (Working 
Group) has forauleted such Guidance to assist ell covered 
components in determining when end under what circumstances 
disclosure of information to federal bank regulatory egencies is 
required. The activities of the Special Counsel have been 
delegated to the Department's Criminal Division while that office 
is unfilled. Accordingly, the Criminal Division is circulating 
government-wide this memorandum setting forth the Working Group's 
guidance on complying with the new statute. 


"Safety” and "Soundness" 


The terms "safety" and "soundness" are commonly used in laws 
governing financial institution regulation, and safety and 
soundness determinations fall within the special expertise of the 
federal financial institution regulatory agencies. The terms are 
generally used as a measure of an institution's financial health, 
the integrity of its operations, and its ability to remain 
financially viable. 

In determining whether an institution is operating in a safe 
and sound manner, regulators typically consider such factors as 
whether the institution has sufficient capital, good quality 
assets, competent management and board supervision, strong earnings 
history and adequate liquidity. Financial institution regulators 
also consider whether the institution and its officers, directors, 
subsidiaries and other affiliates operate in compliance with 
applicable lavs and regulations or engage in acts or omissions that 
are contrary to prudent banking standards, present an abnormal risk 
of loss or harm to the institution, or are fraudulent or dishonest. 
Additionally, regulators assess the extent to which suspicious or 
criminal misconduct occurs within an institution with, or without, 
the institution's knowledge or complicity, even if it may not 
result in monetary loss or damage to the institution. 


1. (.. .continued) 

may, in the judgment of tbs Attorney General or the Secretary of 
the Treasury, jeopardise a pending criminal investigation, 

5 rosecution, or litigation? or (ii) may result in serious bodily 
njury or death to government employees, informants, or witnesses 
or their respective families or disclose sensitive investigative 
techniques and materials. 


2 
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Xn order to comply with this new lav, ths Department of 
Justics rocoBssnds thst osch sgsney dsvslop procsdurss to Identify 
and. transmit, in a timely manner, ralavant information that ths 
agency baliavaa "raises significant cones ms regarding ths safety 
or soundnsaa of any depository institution” to the appropriate 
federal financial institution regulatory agency. 

Among ths steps that should be considered to implement ths 
letter and spirit of the nev lav are alerting your agency staff to 
the existence of the lav and the assignment of a senior agency 
official to have responsibility for program oversight and liaison 
vith ths federal financial Institution regulatory agencies. 

natal riaiMlii laitimiM aimliiaa aaiaali? 

The federal agencies responsible for the supervision of 
financial institutions in the United States and the institutions 
they regulate are: 

The Office of the Comptroller of the Currency (OCC) supervises 
National banks (all banks vith "National” or ”N.A.” in their 
name) and federal branches and agencies of foreign banks .* 

The Office of Thrift Supervision (OTS) supervises savings and 
loan institutions, certain savings banks, and all savings and 
loan holding companies. 

The Board of Governors of the Federal Reserve System (Board) 
supervises state-chartered banks that are members of the 
Federal Reserve System, all Edge and Agreement Corporations 
(organised under ff 25A and 25 of the Federal Reserve Act), 
and all bank holding companlee, and has general oversight 
responsibility for all foreign banks and their subsidiaries, 
branches, agencies, and representative offices operating in 
the United States. 


2. Generally, 12 U.S.C. |lS13(q) sets forth the legal definition 
and responsibility of the regulatory agencies. Questions 
concerning the regulatory jurisdiction of the agencies can be 
addressed to the contact points listed on the next page. 


2. Federal branches and agencies of foreign banks do not carry the 
term "National” or •H.A.* or other specific designations. 


3 
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The Federal Deposit Insurance Corporation (FDIC) supervises 
state-chartered insured banks that are not members of the 
Federal Reserve System and insured branches of foreign bants. 

Bach of these agencies has established procedures for the receipt 
of information fro® other agencies. They have procedures to ensure 
adequate protection of information that is disclosed under the Xav, 
including access control and information accountability. 4 

Matt 

Belov are the titles and telephone numbers of officials who 
have been designated by their respective agencies as contact points 
for the new legislation. 


The Office .of the Comptroller of the Currency 
Lav Department, Enforcement and Compliance 
Division Director 
250 E Street, S.W. 

Washington, D.C. 20219 
202-974-4000 
202-074-5301 (fax) 


The Office of Thrift Supervision 
Deputy Director for Regional Operations 
1700 6 Street, N.w. 

Washington, D.C. 20552 
202-906-6053 
202-990-0230 (fax) 


Board of Governors of the Federal Reserve System * 
Deputy Associate Director 
Enforcement and Special Investigations 
and Examinations 

Division of Banking Supervision and Regulation 
20th and C Streets, W.W., Mail Stop 175 
Washington, D.C'. 20551 

202-452-2020 
202-452-2770 (fax) 


4. Procedures for the receipt of intelligence information will be 
established in coordination with the Director of Central 
Intelligence. 


4 



4782 


The Federal Daposit Insurance Corporation 
Division of Supervision 
Assistant Director, Office of 

Specialty Examinations and Financial Reporting 
550 - 17th Street, N.w. 

Washington, D.C. 20429 
202-898-6850 
202-898-3909 (fax) 


Attachment 


5 
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PUBLIC LAW 102-650— OCT. 28, 1992 106 STAT. 4067 


SBC IMS. BXPOBTS OF INFORMATION R BGAB P1NO SAVHT AND 
SOUNDNESS OF DEPOSITORY INSTITUTION*. 

(a) Reports to Appropriate Federal Banking Agencies.— 

(1) In general.— The Attorney General, the Secretary of 
the Treasury, and the head of any other acencyor instrumental- 
ity of the United Bute* shall, unless otherwise prohibited by 
law, disclose to the appropriate Federal b anki ng agency any 
information that the Attorney General, the Secretary of the 
Treasury, or such agency head believe* raises significant con- 
cerns regarding the safety or so un d n es s of any depository 
institution doing business in the United State*. 

(2) Exceptions.— 

(A) Intelligence information.— 

G) In GENERAL.— The Director of Central Intel- 
ligence shall disclose to the Attorney General or the 
Secretary of the Treasury any intelligence information 
that would otherwise be reported to an appropriate 
Federal banking agency pursuant toparagraph (1). 
After consultotion with the Director Central Intel- 
ligence, the Attorney General or the Secretly of the 
Treasury, shall disclose the intelligence information 

to the appropriate Federal b a n kin g a gen qr. 

Gi) Procedures for receipt of wtoejoence 
information.— Each appropriate Federal bankinE 
agency, in consultotion witotteDira^ cf CtoEted 
In tolngence, shall establish procedure* ter receipt of 
information that ton adequate to protect 
the M*!Hg»"a* information. 


it use 

ltolB-l. 
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(B) Criminal investigations, safety or government 
investigators, informants, and witnesses.— If the Attor- 
ney General, the Secretory of the Treasury or their reapec- 
tive designees determines that the disclosure of information 

K ursuant to paragraph (1) may jeopardize a pending civil 
ivestigataon or litigation, or a pending criminal Investiga- 
tion or prosecution, may result in serious bodily injury 
or death to Government employees, Informants, witnesses 
or their respective families, or may disclose sensitive Inves- 
tigative techniques and methods, the Attorney General or 
the Secretary or the Treasury shall — 

(i) provide the appropriate Federal banting agency 
a description of the information that is as specific 
as possible without jeopardizing the Investigation, 
litigation, or prosecution, threatening serious bodily 
injury or death to Government employees, Informants, 
or witnesses or their respective families, or disclosing 
sensitive investigation techniques and methods; and 
(ii) permit a full review of the information by the 
Federal banking agency at a location and under proce- 
dures that the Attorney General determines will ensure 
the effective protection of the information while permit- 
ting the Federal banking agency to ensure the safety 
ana soundness of any depository institution. 

(C) Grand jury investigations; criminal proce- 
dure.— Paragraph (1) shall not— 

(i) apply to the receipt of information by an agency 
or instrumentality in connection with a ponding grand 

jury Investigation; or 

(ii) be construed to require disclosure of informs- 
tionprohibited by rule 6 of the Federal Rules of Crimi- 
nal Procedure. 
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(b) Procedures for Reck? or Disclosure Reports.— 

(1) In GENERAL.— Within 90 days after the date of enact- 
ment of thia Act, each appropriate Federal ba nkin g agency 
■hall establiah procedures for receipt of a disclosure report 
by an agency or instrumentality made in accordance with sub- 
section (aXl). The procedures established in accordance with 
this subsection shall ensure adequate protection of information 
disclosed, including access control and Information 
accountability. 

(2) Procedures related to each disclosure report. — 
Upon receipt of a report in accordance with subsection (aXl), 
the appropriate Federal ba nking agenqr shall— 

(A) consult with the agency or instrumentality that 
made the disclosure regarding the a de quacy of the proce- 
dures established pursuant to paragraph (1), and 

(B) adjust the procedures to ensure adequate protection 
of the information disclosed. 

(c) Effect on Agencies.— This section does not impose an 
affirmative duty on the Attorney General, the Secretary of the 
Treasury, or the head of any agency or instrumentality of the 
United States to collect new or to review existing information. 

(d) Definitjons.— For purposes of this section, the terns 
"appropriate Federal banking agency" and “depository institution 
have tne same meanings as in se ct ion 8 of the Federal Deposit 
Insurance Act. 

(e) Report.— The Attorney General and the Secretary of the 
Treasury shall report to the Committee on B anking , Housing, and 
Urban Affaire of the Senate and the Committee on Bonking, Finance 
and Urban Affairs of the House of Representatives, not later than 
90 days after the end of each calendar yea r on their utilisation 
of the exceptions provided in subsection (aXlXB). 
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MEMORANDUM FOR ALL BUREAU HEADS AND DEPARTMENTAL OFFICES 

FROM: EDWARD S. KNIGHT 

EXECUTIVE SECRETARY AND SENIOR ADVISER TO THE 
SECRETARY 


SUBJECT: THE WEEKLY REPORT: A SAMPLE FORMAT 


The memorandum of March 16 included tha old format for the 
weekly report. Attached is a revised format, which incorporates 
the changes necessary to consolidate the various reports into cr^ : 
document . 


If you have no information to report in a particular area, 
please skip to the next topic. If you have nothing to report in 
any area, please state this in writing. 

Your cooperation is appreciated. Please call if you have 
any questions . 


Attachment 
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BUREAU/ O FPZ CE/ OE PARTMENT NAME (Sample format: Roviaotf March 22) 

WEEKLY UPDATE 

ATN: EXECUTIVE SECRETARIAT 
FROM: 

DATE: 


Z. Aetivities/events in tho coming week that say oosa to tho 
President's attention— this nay include: 

A. Regulatory Action 

B. Congressional Testimony 

C. Major Press Developments 

D. Major Publications 

II. Pending end Recently Resolved Issues: items that say 

eventually require the Deputy Secretary's or Secretary's 
attention. This say Include: 

R. Items other than those described at I. that are most 
pressing 

B. Budget activity: (list in outline fora programs that 

say require additional funding or that are being 
restructured) 

c. Legislative activity other than any items listed at 

I.B.: (list in outline form with brief descriptions 

planned hearings, pending legislation, ete.) 

D. Recent press other than any items at l.c.: (list in 

outline form significant recent news stories (attach 
copies), press inquiries, etc.) 

E. Recently resolved issues: (list in outline form with 

brief descriptions recently resolved issues) 

III. Additional Information 

A. other matters that nay be of interest such as ... 

B . Personnel actions 

1. Positions to be filled 

2 . Positions to be opened for interviews 

3 . Scheduled interviews 
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U.S. Department of Justice 

Office of the Associate Attorney General 


The Associate Attorney General 


Washington. DC. 205 SO 


November 3, 19 93 




TO: 


FROM: 


SUBJECT : 


Freedom of Information Act Administrative 
and Legal Contacts at All Federal Agencies 


Webster L. HubbeL 
Associate Attorn* 



al 


White House Records or Information Found In 
Agency Files ; FOIA Consultation Procedures 


The purpose of this memorandum is to set forth the proce- 
dures to be followed by all federal agencies for the handling of 
any White House-originated record or information that is found 
responsive to an access request made under the Freedom of Infor- 
mation Act, 5 U.S.C. § 552 (1988). 1 


In processing FOIA requests, agencies searching for respon- 
sive records occasionally find White House -originated records (or 
records containing White House -originated information) that are 
located in their files. These records raise special concerns, 
including questions of executive privilege, and require special 
handling- -particularly in light of the White House's unique stat- 
us under Jthe FOIA. 

By its terms, the FOIA applies to "the Executive Office of 
the President," 5 U.S.C. § 552(f), but this term does not include 
either "the President's immediate personal staff" or any part of 
the Executive Office of the President "whose sole function is to 
advise and assist the President." Mever v. Bush . 981 F.2d 1288, 
1291 n.l (D.C. Cir. 1993) (quoting H.R. Rep. No. 1380, 93d Cong., 
2d Sess. 14 (1974)); see also, e.g. . Soucie v. David . 448 F.2d 
1067, 1075 (D.C. Cir. 1971) . This means, among other things, 
that the parts of the Executive Office of the President that are 
known as the "White House Office" are not subject to the FOIA; 
certain other parts of the Executive Office of the President are. 

In coordination with the Office of the Counsel to the Presi- 
dent, the Department of Justice has determined that agencies 
should implement the following FOIA procedures regarding all 


1 This memorandum supersedes the Department of Justice's 
January 28, 1992 memorandum on this subject. 
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White House-related records or information found in their files. 
Please note that these procedures prescribe "consultations," 
which do not involve a transfer of administrative responsibility 
for responding to a FOIA request, as distinct from complete 
record "referrals." 2 In all instances involving White House rec- 
ords or information, your agency will be responsible for respond- 
ing directly to the FOIA requester once the process of consulta- 
tion is completed. 

1. Records originating with any part of the "White House 
Office" 1 should be forwarded to the Office of the Counsel to the 
President for any recommendation or comment it may wish to make, 
including any assertion of privilege, prior to your response to 
the FOIA requester. Please be sure to advise the White House 
Counsel's Office of any sensitivity that these records have from 
the perspective of your agency and whether you believe any FOIA 
exemption applies. If after considering the possibility of dis- 
cretionary disclosure in accordance with the Attorney General's 
FOIA Memorandum of October 4, 1993 you believe that a FOIA exemp- 
tion applies, you should mark each record accordingly to facili- 
tate review by the Counsel's Office of your proposed response. 

All such consultation communications should be forwarded to 
the White House Counsel's Office at the following address: 

Office of the Counsel to the President 

The White House 

1600 Pennsylvania Avenue, N.W. 

Washington, D.C. 20500 


2 See FOIA Update . Summer 1991, at 3-4 ("OIP Guidance: 
Referral and Consultation Procedures") (further discussing dif- 
ferences between these two procedures) . 

3 The "White House Office" includes, among other compon- 
ents, the Offices of the President, Cabinet Affairs, Chief of 
Staff, Communications, First Lady, Counsel to the President, 
Intergovernmental Affairs, Legislative Affairs, Management and 
Administration, Operations, Political Affairs, Presidential 
Personnel, Public Liaison, Scheduling and Advance, Staff Secre- 
tary, Correspondence, Visitors, Policy Development, Domestic 
Policy Council, Environmental Policy, Council of Economic 
Advisors, National Economic Council, Assistant to the President 
for National Security Affairs and Deputy Assistant to the Pres- 
ident for National Security Affairs, Assistant to the President 
for Science and Technology, and the President's Foreign Intelli- 
gence Advisory Board. The White House Office also includes task 
forces and working groups created by the President or an official 
in the White House Office, and reporting to the President or an 
official in the White House Office, including, for instance, the 
National Performance Review. 
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Please note that many records originating with the White 
House Press Office, such as "Press Briefings" and "White House 
Talking Points" (unless they are marked as, or appear to be, 
drafts) , are in the public domain and thus may be disclosed with- 
out consultation. Questions concerning records likely to be in 
the public domain should be referred to the White House Counsel's 
Office as well. 

It is possible that a record originating in the White House 
Office (or in the Office of the Vice President --see below) will 
be one over which the White House Office (or the Office of the 
Vice President) has retained control, in which case it will not 
be an "agency record" subject to the FOIA even though it is 
located by a federal agency in response to a FOIA request . 

Accord. e T qt , Poland V. CIA . 607 F.2d 339, 345-48 (D.C. Cir. 

1978) (honoring "retention of control" by non-FOIA entity) , cert . 
denied . 445 U.S. 927 (1980); see also Paisley v. CIA . 712 F.2d 
686, 692-95 (D.C. Cir. 1983); Holy Spirit Ass'n v. CIA . 636 F.2d 
838, 840-42 (D.C. Cir. 1981) . Any such records should be ident- 
ified for special handling. 

2. Any record originating with the Qffice of the Vice Pres- 
ident or any of its component offices, offices which likewise are 
not subject to the FOIA, should be forwarded for consultation 
purposes to the Office of the Counsel to the Vice President, Old 
Executive Office Building, Rtpm 269j- Washington, D.C. 20501. 

3 . All records originating with other offices within the 
Executive Office of the President (EOP) --including the Office of 
Administration; the Office of Management and Budget; the Office 
of Science, Technology and Space Policy; the Office of the U.S. 
Trade Representative; the Council on Environmental Quality; and 
the Office of National Drug Control Policy- -should be forwarded 
to the FOIA officers of the relevant individual EOP offices. 

This, again, is for consultation purposes only; agencies remain 
responsible for responding directly to the FOIA requester once 
these EOP consultations have been completed. For your conven- 
ience, a contact list for these EOP offices is attached. 

4 . Responses to FOIA requests for any classified White 
House records or records originating with the National Security 
Council should be coordinated with Ms. Nancy V. Menan of the 
National Security Council at the following address: 

Director of Information Disclosure 
Office of Information Disclosure 
National Security Council 
Old Executive Office Building, Room 392 
Washington, D.C. 20506 

Records originating with the Assistant to the President for 
National Security Affairs or his deputy should continue to be 
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treated as records originating in the White House Offici 
footnote 3 above) . 

If any question arises regarding these procedures, 
generally or in any particular case, please do not hesn 
contact Margaret Ann Irving, Acting Deputy Director of ' 
tice Department's Office of Information and Privacy, at 
514-4251. 

Attachment 

cc: All Agency General Counsels 


(see 


either 
,ate to 
.he Jus- 
( 202 ) 
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Executive Office o f the President - -Ag encies Subject to the FOIA 


Council on Environmental Quality 
Deputy General Counsel 
722 Jackson Place, N.W., Room 31 
Washington, D.C. 20006 

Office of Administration 

Director, Administrative Services Division 
Old Executive Office Building, Room 350 
Washington, D.C. 20500 

Office of Management and Budget 
General Counsel 

Old Executive Office Building, Room 262 
Washington, D.C. 20503 

Office of National Drug Control Policy 
FOIA Officer 

750 17th Street, N.W., 8th Floor 
Washington, D.C. 2050.0 

Office of Science, Technology and Space Policy 
Executive Director 
726 Jackson Place, N.W., Room 5013 
Washington, D.C. 20500 

Office of the U.S. Trade Representative 
FOIA Officer 

600 17th Street, N.W. , Room 222 
Washington, D.C. 20506 
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U.S. Department of Justice 
Office of Policy Development 


Offict of (he Director WaMhutgion. DC 20SJ0 

January 28, 1992 


MEMORANDUM 

TO: 


FROM: 


SUBJECT: 


In processing requests under the Freedom of Information Act 
or the Privacy Act of 1974, the search for responsive records 
occasionally turns up White House records located in agency 
files. Such White House records raise special issues because of 
the unique status of the White House under the FOIA. After 
consultation with the Office of the Counsel to the President with 
regard to such records, we have agreed that agencies should 
implement the following procedures. (This memorandum supersedes 
the Department's September 1, 1988 memorandum on this subject.) 

1. Records originating with or involving the 'White House 
Office' 1 should be forwarded to the Office of the Counsel to the 
President for any recommendations or comments it may wish to make 
prior to your final response to the requester. Please be certain 
to advise the Counsel's Office of any sensitivity that these 
records have for your agency and whether any FOIA exemptions 
apply. If you believe that FOIA exemptions apply, you should 
mark the documents accordingly to facilitate review by the 
Counsel's Office of your proposed response. 

It is not necessary to follow this consultation procedure, 
however, if the record is going to be withheld on other grounds 
relating to the interests of your agency. For example, if you 


Freedom of Information Act/Privacy Act 
Legal and Administrative Contacts 

Office of Policy Development ' 

White House Records in Agency Files: 

Referral* anflCflnaultatieni 


1 Th$ "White House Office' consists of all offices over 
which the Office of Chief of Staff directly presides, including 
the Offices of Deputy Chief of staff. Communications, Speech- 
writing, Research, Public Affairs, Media and Broadcast Relations, 
Press Secretary, Political and Intergovernmental Affairs, Counsel 
to the President, Presidential Advance Office, Domestic Affairs, 
Policy Development, Cabinet Secretary, Legislative Affairs, First 
Lady, Appointments and Scheduling, Private Sector Initiatives, 
Presidential Personnel, and Operations. 
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intend to withhold documents under Exemption 7 (A) in connection 
with a pending law enforcement proceeding, you should simply 
assert the exemption as you would otherwise do. Moreover, drafts 
are ordinarily withheld under Exemption 5; they need not be sent 
to the White House for consultation. 

All inquiries to the White House on records whose origins 
cannot be discerned should be referred to the White House 
Counsel's Office at the following address: 

Counsel to the President 

The White House 

1600 Pennsylvania Avenue, N.w. 

Washington, D.C. 20500 

Please note that many documents originating with the White 
House Press Office, such as "Press Briefings" and "White House 
Talking Points" (unless they are marked as drafts) , are in the 
public domain and thus may be disclosed without consultation. 
Questions concerning documents likely to be in the public domain 
should also be referred to the White House Counsel's Office. 

2. All records originating with other offices within the 
Executive Office of the President (EOP) must be referred to the 
proper EOP officer for consultation purposes only. Individual 
agencies should respond directly to the requester when these 
consultations have been completed. For your convenience, I am 
attaching a list of names and addresses of all other EOP 
components . 

3. Classified White House records, "sensitive" ones 
involving foreign relations matters, and records originating with 
the National Security Council should be coordinated with Hs. 

Nancy V. Menan of the National Security Council at the following 

address: 


Mr. Steven R. Tilley 

Director of Information Disclosure 

Office of Information Disclosure 

National Security Council 

Old Executive Office Building - Room 392 

Washington, D.C. 20506 

If you have any questions with regard to these procedures, 
please do not hesitate to contact Miriam Nisbet, Deputy Director 
of the Office of Information and Privacy, Department of Justice, 
at 514-4233. 

Attachment 
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Executive Office gr. -President 


Council of Economic Advisers 
Special Assistant to the Chairman 
Old Executive office Building, Room 315 
Washington, D.C. 20500 

Council on Environmental Quality 
Deputy General Counsel 
722 Jackson Place, N.W. , Room 31 
Washington, D.C. 20006 

Office of Administration 

Director, Administrative Services Division 
Old Executive Office Building, Room 350 
Washington, D.C. 20500 

Office of Management and Budget 
General Counsel 

Executive Office of the President 
Washington, D.C. 20503 

Office of Science and Technology Policy 
Executive Director 
726 Jackson Place, N.W. , Room 5013 
Washington, D.C. 20500 

Office of the U.S. Trade Representative 

FOIA Officer 

600 17th Street, N.W. 

Washington, D.C. 20506 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 


July 26, 1994 


Michael Chertoff, Esq. 

J. William Codinha, Esq. 

Special Counsels 
Committee on Banking, Housing, 
and Urban Affairs 
United States Senate 
Washington, D.C. 20510-6075 


Dear Messrs. Chertoff and Codinha: 

During the deposition of Mr. Eugene A. Ludwig on July 24, 1994, Mr. Neil Kravitz 
requested a copy of Mr. Ludwig’s recusal statement. Pursuant to that request, the Office of 
the Comptroller of the Currency has forwarded a copy of the recusal statement to this office 
and asked that we provide it to Mr. Kravitz. Accordingly, a copy of the recusal statement 
(Bates-number 6831) is enclosed with this letter. 

Please let me know if I can be of any further assistance. 


Jr. 

Assistant General Counsel 



Robert M. McNamara, 
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Although I have not had occasion to address any issue concerning the so-called Whitewater 
matter up to the present and have no reason to believe that I will be involved in any such 
issue in the future. I have been informed that, in connection with the Senate hearings to 
confirm the nomination of Ms. Ricki Tigert as Chairperson of the Federal Deposit Insurance 
Corporation. Ms. Tigert has elected to recuse herself from participation in any such issue. 

In order to avoid even the possibility of the appearance of a conflict of interest or other 
impropriety, I have also decided to recuse myself from participating in any official 
investigation, inquiry, or determination which may come before me in my capacity as 
Comptroller of the Currency or Director of the Federal Deposit Insurance Corporation 
concerning matters or events involving the President or Mrs. Clinton in a personal capacity. 
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Simpson Thacher & Bartlett 


425 Lexington Avenue 
New York, N.Y. 10017-3054 

(213) 455-2000 


Writer's Direct Dial Number 

(212) 455-2519 


Telecopier: 455-2502 
Telex: 120158 


London 
Hono Kono 
Tokyo 
Columbus 


FEDERAL EXPRESS 


July 21, 1994 


Re: Document Request 


J. William Codinha, Esq. 

Michael Chertoff, Esq. 

Special Counsels 
Committee On Banking, Housing 
and Urban Affairs 
United States Senate 
534 Dirksen Senate Office Building 
Washington, D.C. 20510-6075 


Dear Messrs. Codinha and Chertoff: 

As per your conversation on July 20 with John J. Kenney, Esq. of this firm, 
enclosed please find copies of those documents we previously produced to the 
Department of Treasury with the understanding that they would be produced to you. 

Not included in this group of documents are certain so-called "diary" pages 
which, at your request, Mr. Kenney will provide to you by hand on July 22, 1994. 

Sindtrely, 

lVLr 

Paul C. Cumin 


Enclosures 
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Question : 

Why are you unwilling to recuse yourself? 


• First, your obvious point is that I should not play any role in the RTC's eventual 
decision to pursue a civil claim, or not pursue one, in the Madison Guaranty 
matter. Well, I probably will not he doing so. 

• My appointment as interim CEO under the Vacancy Act expires on March 30, 
1994. I will have no role with the RTC beyond that date unless a nomination 
for permanent CEO has been sent to Congress. That is unlikely. Plus, the RTC 
General Counsel has advised me that any recommendations she makes on 
Madison Guaranty will not be formulated before that time. I will, therefore, 
most likely have no role in the RTC's decisions on the matter. 
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Question: 

If the Administration were to submit a nomination to the Senate before your 
Vacancy Act appointment expires, will your appointment automatically be 
extended? If so, how can we be certain that you will not be the CEO when a 
decision is made? 


Answer: 

• It is correct that the submission of a nomination to the Senate would be 
extended the appointment. However, in my view it is very unlikely that a 
nomination will be formally submitted by the end of March. 

Quaitlnn ; 

But what if a nomination were submined? 


Answer : 

e I would have to evaluate the situation. But, frankly, I think it is extremely 
unlikely. 
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Qutitton: 

You still should recuse yourself. Why don't you? 


Anawir : 

• As I said, tha point is probably moot. Most likely. I'll have no role in any RTC 
decisions on pursuing a civil claim in the Madison matter. 

• Also, I consulted both with the relevant RTC ethics officer and with th e 
r elevant Treasury ethics office r. 

• Both ethics officers advised me that there was no requirement for a recusal in 
this matter. The specific statutes and regulations involved do not define this 
as a case requiring recusal. 

a Both ethics officers advised me that any decisions on recusal normally would 


Sil 1U luaiuji ljJ ; h[ ><<!,■ ilkv ifl!- 
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Question : 

Doesn't your relationship with The President and Mrs. Clinton require a recusal? 
Isn't there the appearance of a conflict of interest? 


Answer: 

• First, as I said. I'll pro bably not be playing any role in this matter. 

• Second. I'm olaving no role whatsoever right now in the RTC's investigation of 
this case. I've seen no docu mei ts. I've had no conversations St an on where 
t he investigation stands . I h ave no idea what recommendations the General 
Counsel will reach. They proBably will be completed after I've left. 


• Third, I might point out the RTC referred this matter to the Justice Department 
for possible criminal re view list October. I was also interim CEO at that ti me. 

• I was advised at that time that such a review was being conducted and that a 
decision on referral to Justice would be made. 


Were you asked how it should be handled? 


AMW«: 

• As certain Treasury and RTC officers will attest, I took the position that normal 
procedures should be followed. If such a decision on referral was typically 
made at the regional office level, my view was that it should be made that way 
in this matter. 


Quttten; 


What conversations/contacts have you had with The White House on this 
matter? 


Anitttc 

• I've had one brief meeting and one incidental conversation. Approximately 
three weeks ago, Jean Hanson (Treasury General Counsel) and I requested a 
meeting with Mr. Nussbaum, White House Counsel. 

e The purpose of the meeting was to describe the procedural reasons for the then 

imper^ISjTebruary 28^iadline^ Due to the Completion Act, tne Stature or 
limitations was retroactiv ely reinstete dlor certain types of civil claims (those * 
relating to fraud and certain claims relating to intentsonaT misconduct); as it 
related to Madison Guaranty, it would expire the end of February. Finally, if the 
RTC were to determine that any such claims existed, the RTC would have To 
determi ne wnetner to seek a tolling ijriirf^nrOf commence ^i t l gairo n: 

e We made clear that we had no idea at all what decision would be reached. I 
cflcTsav. however, mat it try etveq,a dear jarnmmendatio<»4roro-th» -BTC* s 
qESf legal officer, I wouflloMow ft JI also said that I was reserving judgment 
^or^ rec usarr~ . . 

e We were only asked one question. Did the RTC intend to provide the same 
briefing on the RTC's processes to attorneys for the parties in interest. I said 
that I assumed so but would check with the RTC General Counsel. 

e Jean Hanson did check and was told "in due course." 


I said "fine”. 
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Question : 


Why did you brief the White House on those processes? 


Aniwr 

• Solely to ensure that they understood the leaal. procedural framework within 
which the RTC was working . (If you recall, at that time the l-ebtuary 28 date 
was the subject of major attention in the Congress and the press.) It is not 
uncommon for meetings of this type to take place. The meeting could have 
taken place between the lawyers: this was simolv a legal briefing with a larg er 
audience. 


Who else attended that meeting? 


e Mr. Ickes, Ms. Williams and one of Mr. Nussbaum's assistants. 


O&lfillifiQ: 


Were there any other conversations at all? 


Amwir: 

e The only other discussion - which lasted about five minutes - occurred later 
when I indicated that I was not inclined towards a recusal. 

Question : 

Has the White House attempted to influence your decision on these matters? 

AniWlt: 

e No. It is understood that the RTC must complete the task that it has been 
given and, of course. The White House respects the independence of the RTC. 
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Quinton : 

Are you a close friend of the Clintons? 


Anaui v 

e I know them well* yes. 


Do you consider yourself a FOB? 


AOtiflClc: 

• Yes, as I understand that term to be used. 


Do you think your relationship with The President should disqualify you from 
playing any role in Madison? 


Anawu: 

• As I said, I probably won't be playing any “*** If I were to play a role m y 
answer would be no. W hen I was advised that a referral to Justice was l ikely, 
my position was that all the normal procedures should t¥ tolloweo. in that 
case, such decisions are often made by regional offices and my view was that 
nothing should be different. 

• That would be my stance on Madis on. If I received a clear recommendation on 

it from the chief legal officer, I'd follow it. ~ 

e l!ve never Plaved favorites on sensitive matters, let alone one of this sensitivity , 
and I wouldn't do so here. 
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Quaitten : 

Have you attempted to influence the RTC's review of the Madison Guaranty 
matter or the outcome of its decision? 


Aouftir 

• No. 


Why did the Treasury General Counsel accompany you and not the RTC 
General Counsel? 


Admxm: 


• We discussed only the broad procedural framework of the statute of limitations 
issue and the presence of the RTC General Counsel was not necessary. No 
specifics were, or were intended to be discussed. 
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Quaation : 

Ricki Tigert chose to recuse herself. You didn't. What's different about the 
two cases? 


Aniwtr: 

• I can't comment about Ricki Tigert's decision. I haven't discussed it with her. 
I don't know the FDIC procedures which pertain to it. It's not my role to 
speculate on her decision. 



4813 



4814 


\ 


7 


Quinton : 

Have you issued any instructions to RTC staff on this investigation? What 
were they? 


Answer : 

• I advised the Deputy CEO and the General Counsel of the RTC that I expected 
that all standard procedures would apply to the RTC's handling of this matter. 
Other then that, I have Issued no instructions. 
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Qiianteni 

Have any other officials of the Treasury Department been involved in any 
discussions relating to the RTC's handling of Madison or related matters? 


Anawtr: 

• | and a very limited number of my Treasury staff have been briefed ge nerally 

ByTTTC staff on a variety of issues related to the RTC's review of the Madison 
matter. Topics include: 

• RTC procedures related to docu ment requests; 

• the causes of action that might be available to the RTC that fall within 
the extension of the statute of limitations contained in the RTC 
Completion Act; — 


e the normal criteria applied by the RTC in seeking an Authority to Sue, 
tolling agreements with potential defendants, etc.; ana, ~~~ 

e the applicable statute of limitations and a chronology of the Madison 
matter beginning in 1 989; 
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fluiUtem 

Why did the Treasury people participate? 


Aniwtr; 

e From the outset of my appointment I involved a limited number of Treasury 
staff to provide support as necessary because there was no permanent General 
Counsel and no Deputy CEO, and more of my attention was required. 
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Quiition : 

What discussion with RTC staff have you personally had on Madison? 


Anawsc 

• I have had soma discussions with the Deputy CEO and General Counsel 
regarding the procedures being followed by the RTC. As I have repeatedly said. 
I have insisted that the RTC follow established procedures that are used in any 
other case when dealing with this matter. 



QuMtion: 


Are you typically briefed on specific PLS cases? 


Not generally . B ut in this case I have received numero us innuiriaa frnm 
Congress tor information, which has reouired an understanding of 
me bsuit in omfr to adequately respond. ~ 
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Question : 

Why has the Treasury General Counsel been so active in this whole matter? 
She has no responsibilities at the RTC. 


Amwie 

e The Treasury General Counsel to my knowledge has not been active in the 
Madison matter. 

e The RTC's General Counsel has been directing its efforts and has counseled me 
about the procedures being followed in the investigation. 
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Question : 

What discussions on Madison have you had with Secretary Bentsen? 


Answer: 


e 


I have had three brief discussions with Secretary Bentsen on matters relat ino 
16 Madison! " “ ' 

I alerted him that there was a possibility of criminal referrals being made in late 
^5iptember^ " 


j n<g»rty Febru gfr I dMCrjtood to him the process that the RTC w«« undertaking 
in connection with its review of ^alisoji in light of the than impending 
rooruarv ZB deadline, and that I had received conpreeaionel inquiries on 
whether I would recuse myself from tho manor. 

I told him that I was reserving judgment on the recusal. 

Somewhat latar I told him that I was not inclined toward a recusal. 


OimUnii' 

Why did you have those conversations 7 
Answer: 

• To give him a "heads up* so that he would not be cauoht bv surprise if he was 
to receive inquiries on thesa manors as Chairman of the Oversight Board. 



Quinton : 


What has he said to you about the Madison investigation? 

Answiu 

• Nothing. 

Qtmrtlon; 

Do you mean that he said nothing during your conversations? 


Aniwiii 

e Only that he appreciated the "heads up". 
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Quaatlon: 

Has the Justice Department told the RTC what it can and cannot tell the 
Congress in matters relating to Madison Guaranty? 


Antttfc 

e I was advised the RTC had discussions with the Justice Department regarding 
the release of specific information contained in a criminal referral. 

e The RTC regularly discusses such issues with Justice to ensure that RTC 
disclosure of information will not compromise any Justice investigation. 
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Question: 

Does Treasury have any documents relating to Vince Foster's death? 


Aoittic 

• We recently received a Congressional request for such documents. Our search 
to date had identified several Bureau of Alcohol, Tobacco and Firearms and 
Secret Service documents. 


What is the Department doing in response to that Congressional request? 


e We continue to search our files for responsive material. In addition, as you are 
aware, the jurisdiction of Independent Counsel Robert A. Fiske includes looking 
into the investigation of Mr. Foster's death. Accordingly, we have referred to 
the Indep ende nt Cmm— i jtfaa that wi have gang mu* sfflrf 

tne views on whether they can be released. 


e Why do those bureaus have documents related to the investigation of 
Mr. Foster's death? 


e ATF was asked by the Park Police to do laboratory analysis of physical 
evidence the Park Police had collected in their investigation of Mr. Foster's 
death. Secret Service generated documents in connection with their 
responsibility for physical security at the White House, including Mr. Foster's 
office. 
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Quinton ; 

Why don't you release them? 


Anawr 

• We have an obligation not to jeopardize an onooinq investigation . Although we 

Believe that/ at MSI A portion of them will not be relevant to the investigation, 
Mr. Rake is conducting the investigation and it is his decision what documents 
can be released. We hope that he wilt give a prompt reply to our request that 
he make conclusions about these documents. 



4826 


14 


Qutitlon: 

• Secretary Altman, has the RTC been in contact with the Independent Counsel 
Robert Fiske? Have you participated in these conversations? 


Aoittic: 

e i understand that there have been several telephone conversations with Mr. 
Fiske and his staff and RTC staff regarding various procedural matters. 

e 


I have not participated in any of those discussions. 
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Question: 

Tell us about the documents which the RTC provided to Mr. Fiske. 


AOlttftC: 

e The RTC is cooperating fully with the Independent Counsel- I am advised that 
in order to protect Mr. Ba kflll investigation I should not comment on 
documents produced to him. 


Question: 

Who at the RTC has access to these documents? 


Aoawic 

a I only know that the RTC's General Counsel has access. Beyond that I cannot 
comment. 
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Question : 

What is the RTC doing to get those documents it has previously provided the 
Justice and Mr. Fiske back? 


ADMsetMi 

• I understan d that thm RTC maintain* caoim* of any do cuments in its possession 
which It has provided to the Indeo ndent Counsel. 


Are there other documents which the RTC needs which it can't get? 


• The RTC-is ooino to investigate the seek ail documtOH which era 

relevant. Obviously it wants to ma ke litigation decisioni on thm paai 
information in existenc e and wiM do whatever is necessary in order to obtain 
the information it needs. 

r ■ ■ i 
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Question : 

Why shouldn't the investigation of Madison be done solely by the Independent 
Counsel appointed by the Attorney General instead of the RTC conducting its 
own investigation? 


# The RTC is required by law to maxi mize the recoveries of assets from f ailed 
i nstitutions in htc conservatorships or receiverships and the htc is witnoux 
authority to delegate its responsibilities in this matter. 
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Secretary Altman, has the RTC investigated the Rose Law firm and whether or 
not it correctly represented possible conflicts when soliciting business with the 
RTC? 


Aniwtfi 

e I understand that the General Counsel received a report prepared by the RTC 
Office of Contractor Oversight. 1 le "report was presented to the FDIC during 
its investigatio n of the Rose La\ t Firm. 

e With respect to the Office of Contractor Oversight report, the General Counsel 
has also eovti^d mg that the" reporTlS®# not contradict the informat ion 
reviewed and the conclusions reached by the FDIC. 


e The FDIC. as exclusive aoent for the FSLIC, was the original conservator o f 
iiiif ifon and as such, retained the Rose law §gm not the RT C. As you know, 
TM hUIChas investigated the circumstances arising out of that relationship and 
has released the report. Perhaps Acting Chairman Hove might like to briefly 
expand upon the report. 


HfilE: 


If questioned about other RTC Institutions where the Rose Firm was 
hired - We can get that for the record. 
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Quaitian : 

Are you awere of the connections between the Rose Law Firm and Madison 
and/or Whitewater? 

Answer: 

e I only know what I read in the newspapers. 
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Question : 

Why is the RTC refusing to provide informetion about Madison and Whitewater 
to this Committee? 


Answer 

• To date the RTC has not received a request from the Committee and is 
cooperating to the fullest extent possible under the tow with the investigation s 
iyliyJividuag Members of Congress, ’ 
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Haven't you refused to provide specific information to members of the 
Committee end their staffs which they have advised you is extremely important 
to their carrying out of their duties? Why has the RTC taken the position that 
an individual Member of Congress only has the standing of an average citizen 
when meking requests of the agency for information? 


e First, let me say that the RTC has attempted to cooperate as fully as possible 
under the law with document requests by 

e We have provided volumes of information to i ndividual m embers of Congress 
M mtmon Guaranty . We have sent 6 ( 500 pages of material to Senator 
0 * Amato and have been providing documents to Congressman Leach's staff 
since late December of last year for a total of 13,000 pages. 

• The RTC has taken the position that requests for information from individual 
Members of Congress have the same s tanding as FOI A requests and are suotect 
tt> the same exceptions. There is no credible legal tneory oF authority to the 
effect that the law is otherwise. 

e Providing privileged information to an individual member of Congress would 
likely weive aN applicable privileges and could result in other violations of law. 

• RTC's position is consistent with that of other agencies a nd of th e D epartme nt 

of Justice. “ 

e We are most concerned that we not take steps which would impair the RTC's 
and the Independent Counsel's ability to carry out their responsibilities or 
violate relevant law. 
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What ara the problems with releasing all the requested documents to individual 
Members of Congress? 


Annum: 


e Absent a request from the Committe e, the RTC is limited in what it can provide 
to’IndMdu SI Members Of Lanflress in the totiowino areas: 

e Information regarding the personal and corporate financial records in its 
possession; 

e Information relating to criminal investigations; 

e Information which is privileged; and, 

e Material relating to possible civil litigation. 

e Release of these types of information to indivi dual Members of Congress could 
iedoMHM tM governments's ability - to bring and subsequently prosecute both 
civ il am) u l in l na l mre gT ~ " ’ 

e In addition, the release of certain information could be a violation of the Privacy 

and Trade Secrets Acts that in turn would load to possible liability to the 
government official responsible for their release and to the government as well. 


As a Committee member (Minority Member) and as participant in this hearing, 
I am formally requesting that you supply the material previously requested (by 
Rep. Leach/Sen. D' Amato). 


Answr : 

e As previously stated, it is the RTC's view that a request from an independent 
member of e committee does not constitute e request by the committee. 

e The RTC is in something of en awkward position. Clarification really should be 
provided by the Committee as to whether a request during the hearing from an 
individual member constitutes a formal request by the Committee as part of this 
hewing. 


NOTE: 


You should be awere that the second response could antagonise Senator 
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Quiitlon : 

As the Chairman of this Committee, I am requesting that the RTC provide the 
information requested to the majority and minority staffs of this Committee. 


e The Justice Department and the Independent Counsel, Mr. Fiske, has requested 
that with respect to Madison, the RTC make no information available about 
criminal referrals without its consent. 

e The RTC, in addition to its obligations to comply with the law the RTC is deeply 
concerned about the provision of information which could have a negative 
impact on its investigation or litigation of any matter. 

• I would also request on behalf of the RTC that appropriate safeguards be 
implemented after consultation with the staff of the Committee to protect the 
confidentiality of information and to preserve the privileged nature of any 
information which might be disclosed. 

e Mr. Chairman, the RTC will respond as to its position on this request 
expeditiously after consultation with the Independent Counsel and the Justice 
Department. 
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Question : 

Has the RTC applied this policy for all document requests by individual 
Members of Congress? 


Answer 

• The RTC's policy with respect to this type of matter is a non-partisan one. The 
RTC has treated Democrats similarly to Republicans. The RTC has previously 
provided privileged information to Congressional Committees with safeguards 
such as a promise of confidentiality or under threat of subpoena which protects 
the agency from a claim that Its privileges have been waived by disclosure to 
Congress. For example, the RTC has disclosed: 

e Information regarding Southwest Savinas litigation requested by a 
majority member of the Senate Banking Committee. The information 
was disclosed only after the RTC received a (written] promise of 
confidentiality from the (Committee]; 

• Information regarding HomeFed requested by the majority of the House 
Banking Committee. The Chairman of the Committee, in writing 
threatened to issue a subpoena for the requested material; 

a Information protected by the Privacy Act requested by a majority 
member of the House Subcommittee on Civil Service (Rep. Schroeder) 
was denied originally and released only after a promise of confidentiality 
by the Chairman of the Subcommittee. 

e in the absence of such safeguards, the RTC would have to consider all its 
options in order to avoid jeopardizing its statutory obligations. 
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How many criminal referrals were made by the RTC relating to Madison? When 
were they made? Could you provide a copy of these referrals to the committee? 


Anioic 

* It is the policy of the RTC not to discuss criminal referrals on an institution 
specific basis; 

• AH questions concerning criminal investigations should be directed to the 

Justice Department, and in the case of Madison Guaranty to Independent 
Counsel Robert Fiske. 
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Question : 

What ara the RTC processes for criminal referrals? What were the RTC 
processes which led to the decision in October to refer this to the Justice 
Department? 


Answer: (ELLEN TO TAKE THIS QUESTION) 

• It is standard RTC practice to review institutions for criminal activity sometimes 
even after the statute of limitations on civil claims has expired and to make 
criminal referrals where warranted. Those reviews are conducted in RTC field 
offices and referrals are made directly from the field offices to the appropriate 
U.S. Attorney's office. 

• It is the policy of RTC Investigations to make criminal referrals where there is 
a reasonable basis to believe that a crime has been attempted or committed. 


Were you told what names would be included in the referral? 


• Yes, I was told. 


Qutrton; 


Who were they? 


Aoioit; 


I cannot comment. 
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Question : 

Who was involved in that decision? 


Aniwtr; 

• I am not aura. Normally, raferral* ara made by the Criminal Coordinator 
working for RTC'* Investigations unit in the field office. 
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When did the RTC first turn its attention to Madison? 


Answer: (ELLEN TO TAKE THIS QUESTION) 

• The RTC became responsible for resolving Madison's affairs on 
August 9 , 1969. 

e Madison Guaranty Savings was declared insolvent and placed in 
conservatorship on February 28, 1989. 

e The Federal Home Loan Bank appointed the Federal Savings and Loan Insurance 

Corporation ("FSUC") to serve as Madison's conservator. 

• By agreement between the FSUC and the Federal Deposit Insurance 
Corporation ("FDIC"), the FDIC immediately became the Managing Agent for 
the Madison conservatorship. 

e The FDIC managed the conservatorship until CORREA") was signed into law 
on August 9, 1989. 

e The FDIC remained the managing agent for the RTC until the Resolution Trust 
Corporation Refinancing, Restructuring, and Improvement Act of 1991 became 
effective in December of 1991 . 
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Question : 

Who in the RTC was involved at the beginning? 


Aniwtt; 

• I don't know. 
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Quaition : 

• When did the Madison matter first come to the attention of the RTC's 
Washington office? 

Aniwr: 

• I don't know. 


J 
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Question : 

Why wasn't a claim pursued before the statute of limitations lapsed? 


Answer: (ELLEN TO TAKE THIS QUESTION) 

• The original statute of limitations for director and officer and other professional 
liability claims was not "permitted to lapse". 

• The statutes of limitations for PLS matters in thrifts under RTC control were not 
permitted to expire without either filing appropriate civil actions, settling claims 
prior to filing or reaching a decision to close investigations because the dual 
criteria of viable and cost-effective claims could not be met. 

• The decision not to pursue claims against former officers, directors, attorneys 
and appraisers for Madison was based on these factors. 

• Madison filed suit against Frost and Co., its accountants, in 1988, and the 
government continued to pursue these claims. In 1991, the RTC settled with 
Frost. 
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Who made the decision to permit the originel statute of limitations to expire? 


Answer: (ELLEN TO TAKE THIS QUESTION) 

• The investigations into all Madison professional liability matters, other than the 

audit failure case against Frost & Co., were closed by officials in the FDIC Legal 
Division responsib le for RTC matters and bv officiate in the trrr ftffir. ot 
Invosogationa. (dual sign offs) 

• Tha settlement of the audit failure case was approved by officials in th e FDIC 
Legal Division responsible for RTC matters and by business officials of the RTC . 
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Quaition: 

Why has it been almost five years since Madison failed and no civil action has 
been taken while many criminal referrals have been made? 


Answer: (ELLEN TO TAKE THIS QUESTION) 


e While an in-depth response concerning the actions taken by he RTC in 
connection with Madison must await a later date, let me provide you with a 
review of significant events: 

• The original statute of limitations for Madison civil claims expired in early 
1992; 

• Before that date, the FPIC and subsequently the RTC pursued a civil 
" claim against Madison's former auditors . This case was orioinallv filed 

by Madison (the institution) prior to its failure and was successfully 
settled. Certain other litigation was also pursued. 


Despite the fact the statute of limitation* for civil had in aaily 

1992, the RTC has continued to assess Madison, as well as other institutions. 
as to whether criminal referrals should be made since the statute of limitations 
pertoo tor criminal cnarges is longer. 


With the enactment of the RTC Completion Act in December 1993, the statute 
of limitations was renewed with respect to a limited class of civil nnrif™* - 


• The statute of limitations with respect to those civil actions extended in 
December 1993 was again extended as part of the recently enacted California 
Earthquake Relief Act. The statute of limitations expires on December 31, 
1995. 


e The review of whether any civil claims relating to M adiso n as well as othe r 
institutions are sound and cost effective is underway. 
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Question: 

Has the RTC ever uncovered any ties between Madison and Whitewater, or 
Madison and the Clintons? 


Answer: 

• Since these matters are under investigation, it would be inappropriate to 
comment on tFWh at this time . Discussing specific information could materially 
impair both the civil and criminal investigations which are underway. 
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Question : 

Had Congress not just extended these limitations, what would the RTC have 
done on Madison before the February 28 deadline? 


Anaw«; 

• Although it would not have been easy to complete this investigation in the time 
originally allotted in the RTC Completion Act, RTC was prepared to take the 
necessary steps to do the best jo*) possible. 
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Question : 

What is the RTC doing at this very moment to reach a decision on a civil claim? 


Anawtr; 

• Beginning in January 1994, the RTC commenced a new investigation of the 

claims revived by the Completion Act: “ 

— — 

• It assembled a team of experienced in-house attorneys supervised by a Senior 

Counsel and Legal Division managers^ "" 

• Further, we hired outside counsel to assist us . 

• We expect to make decisions about pursuing revived claims during 1 994. 



Who at the RTC is doing that work? 


Answsr 

• A team of in-house attorneys supervised by a Senior Counsel and Legal Division 

managers, as well as outside counsel. 


Who is the outside counsel? 


• PiHabury, Madison & Sutro. 
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Question: 

When will a decision be reached? 


Arawtrj 

• I have been advised that the staff anticipates that decisions on pursuing 
specific claims should be made in 1994. 



If the RTC were to file a claim in court against the Clintons, how would that 
work? What would the RTC seek, etc.? 

Aoiwet; 


• The RTC would follow its normal procedures if it decides to file a claim against 
anyone. I have instructed the RTC to handle this matter like it would any other. 
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Quaatton: 

In light of the problems with RTC PLS, why do you think that it can adequately 
investigate the Madison claims? 


Answer: 

• As I said in my testimony, we have made great progress in addressing the 
problems which have been identified with RTC PLS. 

• We have greatly strengthened our management team with the recent 
appointment of Ellen Kulka, a very knowledgeable attorney in PLS matters, as 
the General Counsel of the agency. 

• Many of the problems with PLS had to do with inadequate numbers of 
experienced staff, and I have taken steps to address these problems. RTC PLS 
now has the largest number of attorneys in its history, and I recently approved 
the creation of 4 new managerial positions to improve oversight of cases and 
investigations. 

e The naming of an Assistant General Counsel for Professional Liability, pursuant 
to the RTC Completion Act, with responsibility for supervising both legal staff 
and investigative personnel in this area, will also improve coordination between 
these units. 
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OuMtign; 

Why did the Clinton Administration oppose a retroactive extension of the statue 
of limitations in the RTC Completion Act? 


Anawtr; 

• The Administration did not oppose the RTC Completion Act's extension of the 
statute of limitations. 

• The Administration's proposed legislation to fund the completion of the RTC in 
March 1993 did not contain a provision to extend the statute of limitations. 

• During Congressional consideration of provisions to be included in this 
legislation, Treasury was asked for its views on an extension of the statute of 
limitations. While we did not support the provision, we did not express any 
opposition. 



4861 


40 


Question; 

Did Madison Guaranty matters enter into that decision? 


Answer: 

• No. 
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Question : 

• What is the RTC doing to ensure that claims for which the statute of limitations 
has been extended are being investigated? 


Answer: 

• The RTC legal staff is in the process of establishing procedures that will identify 
potential cost effective claims that have been extended by the RTC Completion 
Act. Such procedures will include review of prior RTC actions and, in some 
cases, additional investigations. Since over 400 institutions are involved, the 
process will likely take some time and resources to complete. 
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Question: 

When did Madison Guaranty collapse? 


Answer: (ELLEN TO TAKE THIS QUESTION) 

e Madison Guaranty Savings was declared insolvent and placed in 

conservatorship on F ebruary 28, 1989. 

e The Federal Home Loan Bank appointed the Federal Savings and Loan Insurance 

Corporation ("FSLIC“) to serve as Madison's conservator. 

• By agreement between the FSLIC and the Federal Deposit Insurance 

Corporation ("FDIC"), the FDIC immediately became the Managing Age nt for 
the Madison conservatorship; 


• The FDIC managed the conservatorship until ("FIRREA”) was signed into law 
on August 9, 1989. 

• The FDIC remained the managing agent for the RTC until the Resolution Trust 
Corporation Refinancing, Restructuring, and Improvement Act of 1991 became 
effective in December of 1991. 


/ 
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QuMtion: 

Who made the decision to put Madison into conservatorship? 

Aniwr: 

• The Federal Home Loan Bank Board. 
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Question; 

Tell us about the federal oversight of Madison before the collapse. 


Answer; 

Madison was regulated by the Federal Home Loan Bank Board , the predecessor 
agency to the Office of Thrift Supervision. I am not in a position to answer 
questions about regulation of Madison before its collapse. 
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QuMttom 

Why was McDougal permitted to loot the institution the way he did? 

Answer; 

I have no specific information about the operation of Madison in the 1980's. 
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Question : 

Wasn't that a dereliction of oversight? Who was responsible? 

Adiuei ti 

• The RTC does not and did not regulate financial institutions and therefore I am 
not in a position to respond. 
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Question: 

• Do you think that the President and/or Mrs. Clinton have broken any laws in 
this matter? 

Anawer; 

• In my role as Interim CEO of the RTC, it is inappropriate for me to speculate. 
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Question: 

Have they acted in an ethical fashion? 

Answer; 

• As the interim CEO of the RTC I just cannot comment on this. 
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QuMtlon; 

Aren't there, at the very least, appearances of impropriety on their part? 


Aniwsr; 

• As Interim CEO of the RTC, it would be most inappropriate for me to 
comment. 
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Question: 

What should be done if it is ultimately determined that laws were broken? 


Aniwr; 


If the RTC's investigation determines that an individual or entity may have 
committed civil fraud, or intentional wrongdoing which resulted in substantial 
loss to the institution or unjust enrich, nent, t hen the RTC should do what is 
appropriate to recover from any such individual! 
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Question : 

Has anyone at the RTC spoken to the President's attorney in this matter? Who 
has had that conversation? 

Answer : 

• I do not know. 
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Will the Oversight Boerd play any role at all in RTC decisions on Madison? 


• No. 
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Whv are You Unwilling to Recuse Yourself? 


First, your obvious point is that I should not play any role in the RTC’s eventual decision to 
pursue a civil claim, or not pursue one, in the Madison Guaranty matter. Well, I will not be 
doing so. 

My appointment as interim CEO under the Vacancy Act expires on March , 1994. I will 

have no role with the RTC beyond that date. The RTC General Counsel has advised me that 
any recommendations she makes on Madison Guaranty will not be formulated before that 
time. I will, therefore, have no role in the RTC's decisions on the matter. 
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You Still Should Recuse Yourself. Why Don’t You? 


As I said, the point is moot. 1*11 have no role in any RTC decisions on pursuing a civil 
claim in the Madison matter. 

Also, I consulted both with the relevant RTC ethics officer and with the relevant Treasury 
ethics officer. Both gave me their views in writing and I have them here and would be 
pleased to submit them for the record. 

You’ll see that both ethics officers advised me that there was no requirement for a recusal in 
this matter. The specific statute involved does not define this as a case requiring recusal. 

Both ethics officers also advised me that any decisions on recusal normally would be made 
when a matter is ready for decision. The Madison matter, as I've said, is not ready. 

But, most of all Senator, the circumstances are such that I'll not be playing any role. 



4879 


Doesn’t You r Relationship with the President and Mrs. Clinton Require a Recusal 
Isn’t there th e Appearance of a Conflict of Interest? 


First, as I said, I'll not be playing any role in this matter. There^won't be, therefore, any 
appearances of a conflict. _ 

Second, I’m playing no role whatsoever right now in the RTC’s investigation of this case. 
I’ve seen no documents. I’ve had no conversations at all on where the investigations stands. 
I have no idea what recommendations the General Counsel will reach. They will be 
completed after I’ve left. 

Third, I might point out that the RTC referred this matter to the Justice Department for 
possible criminal review last October. I was also interim CEO at that time. 

I was advised at that time that such a review was being conducted and that a decision on 
referral to Justice would be made. As certain Treasury and RTC officers will attest, I took 
the position that normal, arms length procedures should be followed. If such a decision on 
referral was typically made at the regional office level, my view was that it should be made 
that way in this matter. 
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I’ve had one substantive conversation. Approximately three weeks ago, Jean Hanson 
(Treasury General Counsel) and I requested a meeting with Mr. Nussbaum, White House 
Counsel. At that time, the statute of limitations on matters like this was set to expire on 
February 28. 

We advised Mr. Nussbaum that the RTC would be reaching a decision on this matter before 
that date. That there were only two decisions which could be reached: (1) finding that there 
existed a basis for a civil claim which lead either to a tolling agreement between the RTC 
and the parties at interest or to the RTC’s filing a claim in court. Alternatively, the RTC 
could conclude that there was not sufficient basis for a claim and permit the statute of 
limitations to lapse. 

We made clear that we had no idea at all what decision would be reached. I did say, 
however, that if I received a clear recommendation from the RTC's chief legal officer, I 
would follow it. I also said that I was reserving judgement on a recusal. 

We were only asked one question. Did we intend to provide the same briefing on the RTC’s 
processes to attorneys for the parties at interest. I said that 1 assumed so but would check 
with the RTC General Counsel. 


Jean Hanson did check and was told "in due course" "I said fine". 



Why did you brief the White Houses those processes? 


We wanted them to know that we would handle this on a strictly professional arms length 
basis. Just like the October decision on referring the Madison matter to Justice. 

why did you judge it wise to brief them? 

It was intended as a warning to the effect that anything could happen. 

Who else . attended that meeting? 

Mr. Ickes, Ms. Williams and Mrs. Nussbaum's deputy. 


Were there anv other conversations at all 


The only other discussion - which lasted about five minutes - occurred later when indicated 
that 1 was not inclined towards a recusal. 
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Why are You Unwilling to Recuse Yourself? 


First, your obvious point is that I should not play any role in the RTC’s eventual decision to 
pursue a civil claim, or not pursue one, in the Madison Guaranty matter. Well, I will not be 
doing so. 

My appointment as interim CEO under the Vacancy Act expires on March iD . 1994. I will 
have no role with the RTC beyond that date. The RTC General Counsel has advised me that 
any recommendations she makes on Madison Guaranty will not be formulated before that 
time. I will, therefore, have no role in the RTC’s decisions on the matter. 



4883 


You Still Sh ould Recuse Yourself. Wh v Don't You? 


As I said, the point is moot. I’ll have no role in any RTC decisions on pursuing a civil 
claim in the Madison matter. 

Also, I consulted both with the relevant RTC ethics officer and with the relevant Treasury 
ethics officer. Both gave me their views in writing and I have them here and would be 
pleased to submit them for the record. 

You’ll see that both ethics officers advised me that there was no requirement for a recusal in 
this matter. The specific statute involved does not define this as a case requiring recusal. 

Both ethics officers also advised me that any decisions on recusal normally would be made 
when a matter is ready for decision. The Madison matter, as l v ve said, is not ready. 

But, most of all Senator, the circumstances are such that I'll not be playing any role. 



First, as I said. I'll not be playing any role in this matter. There won’t be, therefore, any 
appearances of a conflict. 


Second, I’m playing no role whatsoever right now intheNRTC’s investigation of this case. 
I’ve seen no documents. IWe had no conversations at all om where the investigations stands. 
I have no idea what recomm endations thd 1 ESSnscTwiS reach Th^y will hr 
completed after I've left. 


Third, I might point out that the RTC referred this matter to the Justice Department for 
possible criminal review last October. I was also interim CEO at that time. 


I was advised at that time that such a review was being conducted and that a decision on 
referral to Justice would be made. As certain Treasury and RTC officers will attest, I took 
the position that normal, aams^Mgih procedures should be followed. If such a decision on 
referral was typically made at the regional office level, my view was that it should be made 
that way in this matter. 



What Conversations Have You Had with the White House on this Matter? 


I’ve had one substantive conversation. Approximately three weeks ago, Jean Hanson 
(Treasury General Counsel) and I requested a meeting with Mr. Nussbaum, White House 
Counsel. At that time, the statute of limitations on matters like this was set to expire on 
February 28. 

We advised Mr. Nussbaum that the RTC would be reaching a decision on this matter before 
that date. That there were only two decisions which could be reached: (1) finding that there 
existed a basis for a civil claim which lead either to a tolling agreement between the RTC 
and the parties at interest or to the RTC's filing a claim in court. Alternatively, the RTC 
could conclude that there was nob sufficient basi for a claim and permit the statute of 
limitations to lapse. 

We made clear that we had no idea at all what decision would be reached. I did say, 
however, that if I received a clear recommendation from the RTC's chief legal officer, I 
would follow it. I also said that I was reserving judgement on a recusal. 


We were only asked one question. Did we intend to provide the same briefing on the RTC's 
processes to attorneys for the parties at interest I said that I assumed so but would check 
with the RTC General Counsel. 


Jean Hanson did check and was told "in due course” ^Tsadd%ne". 



We wanted them to know that we would handle this on a strictly professional arms length 
basis. Just like the October decision on referring the Madison matter to Justice. 



Who-ste, attended that meeting 

Mr. Ickes, Ms. Wiliams and Mrs. Nussbaum's deputy. 



The only other discussion - which lasted about five minutes - occurred later when 'indicated 
that I was not inclined towards a recusal. 
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Are vou a close friend of the Clintons? 
I know them well, yes. Am I one of their very closest circle? No. 


Do vou co nsider yourself a FOB? 
Yes, as I understand that term to be used. 


Bfl. YOU think vour relationship with the President should disoualifv 
VOU from Playing any role in Madison? 


As I said, I won’t be playing any role and the question is moot, my answer would be no. 
Wh« the issue of referring this to Justice arose, my position was that all the normal 
procedurs should be followed. In that case, such decisions are often made by regional 
offices and my view was that nothing should be different. 

That would be my stance on Madision. If I received a truly clear recommendation on it 
from the chief legal officer. I'd almost certainly follow it 

I’ve never played favorites on sensitive matters, let alone one of this sensitivity, and I 
wouldn’t do so here. 
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Riclri Tieen chose 10 recuv hcrvlf You didn’t, what’s different about th e two cases? 

I can’t comment about Ricld Tigert’s decision. I haven’t discussed it with her. I don’t know 
the FDIC procedures which pertain to it. It's not by role to speculate on her decision. 



Riclri Tigert chtwe to recuse her^lf You didn't whafs different about the twn raw-) 


I can't comment about Ricki Tigert’s decision. I haven't discussed it with her. I don't know 
the FDIC procedures which pertain to it. It's not by role to speculate on her decision. 
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Q. Mr. Altman, have you or any of the Treasury officials held 
any conversations with the White House concerning this 
matter? 

A. I have had one meeting with White House staff on this 

matter. Jean Hanson, General Counsel of the Treasury, and I 
met earlier this month with Bernard Nussbaum, White House 
Counsel, one of his assistants, [Mac McLarty] , Harold Ickes, 
and Margaret Williams. 

The purpose of the meeting was to describe the procedural 
reasons for the then impending February 28 deadline. That was: 
due to the enactment of the Completion Act, the statute of 
limitations vas retroactively reinstated for certain types of 
civil claims (those relating to fraud and certain claims relating 
to intentional misconduct) ; the extended statute of limitations, 
as it related to Madison Guaranty, would expire the end of 
February; and the RTC vas in the process of determining whether 
any claims existed under the extended statute of limitations. 
Finally, if it were determined that any such claims existed, the 
RTC would have to determine whether to seek a tolling agreement 
or commence litigation. 

X told them that it vas ay understanding that the RTC's 
review was on-going and that, as far as X vas aware, the RTC had 
reached no conclusions. X also told them that any decision would 
be made with complete impartiality, [and that I fully expected to 
follow the recommendation of the RTC General Counsel on these 
matters] . 

It vas agreed that any discussions by the RTC on matters 
that might in any way affect the President or Mrs. Clinton should 
take place with David Kendall, and not with White House staff. 

Q. Mr. Altman, since that time, have you had further 

discussions with the White House on matters relating to 
Madison Guaranty or Whitewater? 

A. 


Q. Mr. Altman, has the White House attempted to influence your 
decision on these matters in any way? 

A. No. It is understood that the RTC must complete the task 
that it has been given and, of course, the White House 
respects the independence of the RTC. 

Q. Mr. Altman, have you attempted to influence the RTC's review 
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of the Madison Guaranty matter or the outcome of its 
decision? 


A. No. 

Q. Mr. Altman, why did you meet with White House staff on the 
Madison Guaranty matter? 

A. Solely to ensure that they understood the legal, procedural 
framework within which the RTC was working. (If you recall, 
at that time the February 28 date was the subject of major 
attention in the Congress and the press.) It is not 
uncommon for meetings of this type to take place. The 
meeting could have taken place between the lawyers, this was 
simply a legal briefing with a larger audience. 

A. Why did the Treasury General Counsel accompany you and not 
the RTC General Counsel? 

A. The presence of the RTC General Counsel was not necessary 
for the discussion. We were discussing only the broad 
procedural framework of the statute of limitations issue. 

We were not discussing any specifics. The Treasury General 
Counsel understands the broad issues and has not been 
involved at all in the review process. She was there to 
present the broad legal framework but could not have 
answered questions on specifics even if she had been asked, 
which she was not. 
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Questions 

1) When did Madison Guaranty collapse? 

2) Tell us about the federal oversight of Madison before the collapse. 

3) When did the RTC first turn its attention to Madison? 

4) Who in the RTC was involved at the beginning? 

3) Has the RTC ever uncovered any ties between Madison and Whitewater, or Madison 
and the Clintons? 

6) When did the Madison matter first come to the attention of the RTC’s Washington 
office? 

7) Why was the statute of limitations in this matter originally permitted to lapse? , /y . 

8) Who made the decision to permit that? 

9) Why did the Clinton Administration oppose a retroactive extension of the statue of 
limitations in the RTC Completion Act? 

10) Did Madison Guaranty matters enter into that decision? 

1 1) Had Congress not just extended these limitations, what would the RTC have done on 
Madison before the Feb. 28 deadline? 

12) What were the internal RTC processes which led to the decision in October to refer 
this to the Justice Department? 

13) Who was involved in that decision? 

14) What is the RTC doing at this very moment to reach a decision on a civil claim? 

15) Who at the RTC is doing that work? # 1 **- M* 2 *- 

16) When will a decision be reached? ^ 

17) Tell us about the documents which the RTC provided to Mr. Fiske. 

18) What is the RTC doing to get those documents back? 

19) How could the RTC make its decision without access to those documents? 



0*f Cfou fcVlvaw 
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20 ) 

21 ) 

22 ) 

23) 

24) 

25) 

26) 

27) 

28) 




What discussion with RTC staff have you personally had on Madison? 

What discussions on it have you had with Secretary Bentsen? 

What has he said to you about the Madison investigation? 

Have you issued any instructions to RTC staff on this investigation? What were they? 

What is being done to safeguard the RTC documents on this case? 

Who made the dgiawt o ^Mad i wn into ^setvat orship^ . ^ ^ «3tfs . 

Why was McDougal permitted to loot the institution the way he did? 

Wasn't that a dereliction of oversight? Who was responsible? \ mc-o wtrnW 

Do you think that the President and/ or Mrs. Clinton have broken any laws in this 

matter? >~XAw»»Jgy & 0 /KS 6 - j^i^aUe ^Coam14aW 

led in in edtol fashion ! I*L!gL J 

Aren't there, at the very least, appearances of impropriety on their part? 

What should be done if it is ultimately determined that laws were broken? 

Are you aware of the connections between the Rose Law Firm and Madison and/or 
Whitewater? f ^ 

Has anyone at the RTC spoken to the President's attorney in this matter? Who has 
had that conversation? - •• jT Iwu*. iuSkveLj 4***!. 

'to^wholfnSJS? She haT^*^^, 

at the RTC. 


**/ - <2 

i/o A/c J?*-**-. Ui*+> »‘ *r - 

Why has the Treasury General Counsel been so active i 


Will the Oversight Board play any role at all in RTC decisions on Madison^ 

If the RTC were to file a claim in court against the Clinton, how would that i 
What would the RTC seek, etc.? , 



»***( 

'Tbo*-U$el£u. «*>. 

uJUU.1 

r\0 C^gMdA^tt CO«M . 
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DRAFT 2/22/94 


1 


WHITEWATER/ MAD I SON : RECUSAL 

Qiiggtipns 


Secretary Altman, why have you failed to recuse yourself thus 
far from the RTC's work relating to Madison Guaranty? How 
many discussions have you had concerning Madison and related 

matters? 


AnSUfiiL 
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2 

WHITEWATER/MADISON: TREASURY INVOLVEMENT 

augsugn; 

Have any other officials of the Treasury Department been 
involved in any substantive discussions relating to the RTC's 
handling of Madison or related matters? 

Answer ; 


— I *nd a very limited number of my Treasury staff have been 
bri **Ad generally by RTC staff on a variety of issues related 
to the RTC's review of the Madison matter. Topics include: 
— RTC procedures related to document requests including 
the types of information that are releasable in the 
ordinary course to members of the public, members of the 
Congress acting in their individual capacity and as a 
Committee of the Congress; 

a general discussion of the causes of action that 
might be available to the RTC that fall within the 
ext ension of the statute of limitations contained in the 
RTC Completion Act; 

“ normal criteria applied by the RTC in seeking an 

Authority to Sue, tolling agreements with potential 
defendants, etc.; and, 

"" ***• applicable statute of limitations and a 

chronology of the Madison matter beginning in 1989 with 
the seizure of the lnmtitutlon by the FDXC, the 
expiration of the FZRREA statute of limitations in 1992 
and the revival of certain types of actions under the 
Completion Act and the further extension via the 
California Earthquake Relief Act; 

— During my service as the Interim CEO of the RTC I have had 
■“h*™ ot *y Treasury staff sit in on a variety of briefings 
and discussions related to RTC matters. For instance, since 
* Wil Appointed Interim CEO of the RTC I and members of my 
Treasury staff have had a standing Tuesday luncheon involving 
senior members of RTC including the Deputy CEO, the General 
Counsel and the Senior Vice President for Minority and Women's 
Business. Topics discussed during the course of these regular 
meetings Include the implementation of the recently approved 
Completion Act. 

-- Ho discussions of the actual decisions to be made by the 
RTC as to whether any claims exist and should be pursued 
against specific persons in connection with Madison have been 
held by me or other Treasury staff. 
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3 

WHITEWATER/ MAD I SON: CONVERSATIONS WITH THE WHITE HOUSE 
Question: 

Secretary Altman, have you or any other Treasury officials 
held any conversations with the White House concerning this 
matter? 


Answer; 


/ 


/ 
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4 


WHITEWATER/MADISON: JUSTICE DEPARTMENT 


Question: 

Has the Justice Department told the RTC what it can and cannot 
tell the Congress in natters relating to Madison Guaranty? 

AnsKgri 


— Consistent with established practice, RTC staff has had 
discussions with the Justice Department prior to the 
appointment of the Special Counsel as to the release of 
information which may hamper or affect the investigation of 
matters in which the RTC has information or an interest. 

— RTC staff's discussions with the Justice Department and 
Special Counsel Fiske have involved issues such as 
coordination of the respective agency's investigations so as 
to not unduly delay or prejudice the possible prosecution of 
various claims or actions. 
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5 

WHITEWATER/MADISON: ROSE LAW FIRM 

Question.;. 

Secretary Altman, has the RTC investigated the Rose Lav firm 
and whether or not it correctly represented possible conflicts 
when soliciting business with the RTC? Have you recused 
yourself from this matter? 

Answer;, 

— The FDXC, as exclusive agent for the FSLXC, was the 
original conservator of Madison and as such, retained the Rose 
lav firm. As you know the FDXC has investigated the 
circumstances arising out of that relationship and has 
released the report. Perhaps Acting Chairman Hove might like 
to briefly expand upon the report. 

— ARTe~mtaff has read the report and has advised me that it 
has^iio different 
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6 

WHITEWATER/ MADISON : INDEPENDENT COUNSEL 

Question; 


Secretary Altman, has tha RTC bean in contact with the Special 
Counsel Robert Fiske? Hava you participated in these 
conversations? 

Answer; 


— I understand that there have been several telephone 
conversations with Mr. Fiske and his staff and Deputy CEO Jack 
Ryan as veil as members of the RTC legal staff regarding 
various procedural matters. 

— I have not participated in any of those discussions. 
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7 

WHITEWATER/ NADI SON : CONGRESSIONAL REQUESTS FOR INFORMATION 

Questions 

Why has the RTC taksn ths position that an individual member 
of Congress only has tha standing of an avaraga citizan whan 
■aking raquasts of tha agancy for infornation? Isn't it trua 
that thara is a carta in amount of flaxibility in intarprating 
tha lav ragarding this quastion? Mr. Altman, vara you 
involvad in this dacision? Wara any othar Traasury officials 
involvad in this dacision? 

AQ2U1EL 


— Tha raquast of individual Bashars of Congrass for 
information is not a nav issua. This issua has baan raisad on 
numarous occasions involving many axacutiva agancias. Tha RTC 
is not charting nav vatars hara. 

— Tha RTC has takan tha position that raquasts for 
information from individual mambars of Congrass, as contrastad 
vith raquasts from Congrassional Committaas , hava tha sama 
standing as FOZA raquasts and ara sub j act to tha sama 
axcaptions. Thara is no cradlbla lagal thaory or authority to 
tha affact that tha lav is otherwise. 

— Providing privilagad information to an individual mambar 
of Congrass vould llkaly valva all applicabla privilagas and 
could also rasult in othar violations of FOIA. 

— Our position is consistant vith that of othar agancias and 
of tha Dapartmant of Just lea. 

— Wa ara most coneamad that va not taka staps which vould 
impair tha RTC 'a and tha Spaclal Counsel's ability to carry 
out thair rasponsibilltlaa or violata ralavant lav. 

— At tha sama tlma, tha RTC has providad individual mambars 
of Congrass vith significant amounts of documentation and 
Information vlthin tha limitations vhlch I hava described and 
it vill continue to cooperate to tha fullest extant possible. 

— Tha decisions made vith respect to information vhich may 
appropriately be disclosed hava baan made by tha staff of tha 
RTC alone in accordance vith normal agancy procedures. 
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8a 

QUESTIONS RELATED TO WHITEWATER/MADISON 
Question; 

Why is tha RTC refusing to provide information about Madison 
and Whitewater to this Committee? 

Answer; 


— At the present time the RTC has not received a request 
from this Committee and is cooperating to the fullest extent 
possible under the lav with the investigations by individual 
■Misers (Rep. Leach/Sen. D' Amato) . 

Question; 

Haven't you refused to provide specific information to members 
of the Committee (Rep. Leach/Sen. D' Amato) and their staffs 
which they have advised you is extremely important to their 
carrying out of their duties? 

Answtr: 


— To date the RTC has not received a request from the 
Committee for any documents. Absent a request from the 
Committee , the RTC is limited in what it can provide to 
individual Members of Congress in the following areas: 

— Information regarding the personal and corporate 
financial records in its possession; 

— Information relating to criminal investigations; 

— Information which is privileged; and, 

— Material relating to possible civil litigation. 

— Release of these types of information to individual 
Members of Congress could jeopardize the governments * s ability 
to bring and subsequently prosecute both civil and criminal 

matters. 

In addition, the release of certain information could be a 
violation of the Privacy and Trade Secrets Acts that in turn 
would lead to possible liability to the government official 
responsible for their release and to the government as well. 
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8b 


Follow up: 

As a CoBBittaa member (Minority Member) and as participant in 
this hearing, I am formally requesting that you supply the 
material previously requested (by Rep. Leach/Sen. O'Amato) . 

Answer: 


— The RTC is in something of an awkward position and would 
request that clarification be provided the RTC by the 
Committee Chair as to whether a request during the hearing 
from an individual member constitutes a formal request by the 
Committee as part of this hearing. 

Follow up: 

As the Chairman of this Committee (Chairman Riegle/Chairman 
Gonzales) , X am requesting that you provide the information 
requested to the majority and minority staffs of this 
Committee. 

Answer; 


— The Justice Department and the Special Counsel, Mr. Fiske, 
has requested that with respect to Madison, the RTC make no 
information available about criminal referrals without its 
consent. The RTC, in addition to its obligations to comply 
with the lav is deeply concerned about the provision of 
information which could have a negative impact on its 
investigation or litigation of any matter. 


FttllPW UPS 

X insist. 


Answers 


“ Mr. Chairman, the RTC will respond as to its position on 
this request expeditiously after consultation with the Special 
Counsel and the Justice Department. 

“ May X reiterate the RTC' s concerns about possible negative 
affects on our investigation. X would also request on behalf 
of the RTC that appropriate safeguards be implemented after 
consultation with the staff of the Committee to protect the 
confidentiality of information and to preserve the privileged 
nature of any information which might be disclosed. 
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BacKgrounfl; 

— The RTC'® policy with respect to this type of matter is a 
non-partisan one. The RTC has treated Democrats similarly to 
Republicans. The RTC has previously provided privileged 
information to Congressional Committees with safeguards such 
as a promise of confidentiality or under threat of subpoena 
which protects the agency from a claim that its privileges 
have been waived by disclosure to Congress. For example , the 
RTC has disclosed: 

— Information regarding Southwest Savings litigation 
requested by a majority member of the Senate Banking 
Committee. The information was disclosed only after the 
RTC received a (written] promise of confidentiality from 
the (Committee]; 

— Information regarding Homefed requested by the 
majority of the House Banking Committee. The Chairman of 
the Committee, in writing threatened to issue a subpoena 
for the requested material; 

— Information protected by the Privacy Act requested by 
a majority member of the House Subcommittee on Civil 
Service (Rep. Schroeder) was denied originally and 
released only after a promise of confidentiality by the 
Chairman of the Subcommittee. 

— In the absence of such safeguards, the RTC would have 
to consider all its options in order to avoid 
jeopardising its statutory obligations. 
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WHITEWATER/MADISON: CRIMINAL REFERRALS 

Question; 

How many criminal referrals were made by the RTC relating to 
Madison? When were they made? Could you provide a copy of 
these referrals to the committee? 

Answer; 


Zt is the policy of the RTC not to discuss criminal 
referrals on an institution specific basis; 

— All questions concerning criminal investigations should be 
directed to the Justice Department, and in the case of Madison 
Guaranty to Special Counsel Robert Fiske. 

— In recognition of their sensitive status, completed 
Criminal Referral forms are protected from disclosure under 
the Freedom of Information Act, and the litigation discovery 
process and are subjected to to the provisions of the Privacy 
Act* 


— The bank regulators and the RTC strongly encourages the 
early detection of suspected criminal activity* Therefore in 
order to provide for the free flow of ideas and the 
encouragement of such reports the contents of investigative 
reports must be protected against inappropriate disclosure. 

— If the bank regulators were to not adequately protect 
these referrals, the willingness of persons to report 
suspected activity within financial institutions would be 
severely diminished. 
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10 

WHITEWATER/MADISON : CIVIL ACTIONS 

Quggtigir. 

Why has it bssn almost fivs years since Madison failed and no 
civil action has been taken while many criminal referrals have 
been made? 

hnaver > 

Since the RTC's investigation into possible civil actions 
against professional liability targets continues, it would be 
inappropriate for me to provide any specific information about 
particular claims or investigations. I can comment in 
general, however, with respect to past activities and the 
overall approach we are taking. 

First of all, it should be noted that prior to recent 
congressional action, extending the statute of limitations 
applicable to come categories of RTC civil actions, there was 
no on-going investigation into possible civil actions arising 
out of the Madison failure. There was continuing 
investigative work on-going with respect to possible criminal 
referrals regarding Madison, but the statute of limitations 
for criminal misconduct had not expired. 

The original statute of limitations regarding Madison civil 
claims expired on the third year anniversary of the federal 
takeover of the thrift, February 28, 1992. In the RTC 
Completion Act as later modified by the California Earthquake 
Relief Bill, some limited categories of Madison related civil 
claims were revived and the limitation period was extended to 
December 31, 1995. It should be emphasized though that the 
only Madison claims affected by this legislation are those 
involving civil fraud or certain other types of intentional 
misconduct. 

The original investigation into professional liability claims 
at Madison was conducted by the FDIC investigations Department 
under the supervision of the FDIC Legal Division since the 
FDZC was managing agent for the FSLZC as receiver/ conservator. 
During this period, FDZC conducted the prosecution of an 
action against former auditors for Madison which had been 
filed by the institution prior to its failure. No other 
professional liability claims were filed on behalf of RTC. 
The active investigation into any such civil claims was 
concluded by the FDZC in later 1990, before the establishment 
of a separate RTC Legal Division. The RTC did not routinely 
revisit decisions made by FDZC such as the decision to close 
the Madison investigation. 
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In 1990 as now,^the evaluation of potential civil claims 
against directors and officers and other professionals who 
performed services for a failed thrift involves a number of 
factors. An assessment of the strength of the claims is a key 
ingredient in this/ evaluation, but it is not the only 
important factor. Just * s RTC must believe that it is likely 
to prevail in the Litigation of these claims, it must also be 
able to establish, that any judgments it obtains are 
collectable at least^^o an extent that justifies the expenses 
which will be incurred^ in the litigation. Another factor 
which might influence) RTC's evaluation of potential 
professional liability zilaims is the presence of other civil 
actions, including ba^miptcies, as well as other judgments 
against the targets. / 

It is too soon to say whether any new claims might be 
identified with regard coated i son. The additional period for 
investigation afforded i«i s fe!^e Earthquake Relief Bill will 
permit time for a full and complete investigation of these 
claims. At the time that some Madison claims were "revived" 
by the RTC Completion Act, th^re were a large number of other 
investigations in the same /posture as Madison, and we were 
taking steps to review all/ of these in an orderly fashion. 
This would not have been dasy. In the first quarter of 1989 
alone, some 185 thrifts, An addition to Madison, were placed 
under RTC control. The five-year period originally applicable 
to this entire group woubd--fcave ended no later than 3-1/2 
months after President Clinton signed the Act. That period 
has now been extended until the sunset of RTC. You may rest 
assured that the RTC will conduct a thorough investigation 
into potential Madison claims and all appropriate actions will 
be taken. 
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MADISON/WHITEWATER: CONGRESSIONAL REQUEST FOR DOCUMENTS 


Question: 


Does Treasury have any documents relating to Vince Foster s death? 

Answer : 

• We recently received a Congressional request for such documents. Our 
search to date has identified several Bureau of Alcohol, Tobacco and 
Firearms and Secret Service documents. 

Question : 

What is the Department doing in response to that Congressional request? 

Answer : 

• We continue to search our files for responsive material. In addition, as you 
are aware, the jurisdiction of Special Counsel Robert A. Fiske includes 
looking into the investigation of Mr. Foster's death. Accordingly, we have 
referred to the Special Counsel the documents that we have located and 
have asked his views on whether they can be released. 

Question : 

Why do those bureaus have documents related to the investigation of Mr. 

Foster's death? 

Answer 

• ATF was asked by the Park Police to do laboratory analysis of physical 
evidence the Park Police had collected in their investigation of Mr. Foster's 
death. Secret Service generated documents in connection with their 
responsibility for physical security at the White House, including Mr. Foster's 
office. 

Question : 

Why donl you release them? 

Answer 

• We have an obligation not to jeopardize -n on-going investigation. Although 
we believe that, at least a portion of them will not be relevant to the 
investigation, Mr. Fiske is conducting the investigation and it is his decision 
what documents can be released. We hope that he will give a prompt reply 
to our request that he make conclusions about these documents. 
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2 / 1 . 94 


1 . 


Issue: 


2 . 


• Limited window to bring any claims relating to Madison 
Guaranty. The window expires February 28, 1994. 

- The only claims that could exist are those relating to 
fraud or intentional misconduct. 

- RTC has been asked to seek voluntary "tolling** agreements 
with President and Mrs. Clinton, the McDougals, David 
Hale, Jim Guy Tucker, Seth Hard and the Rose lav firm. 

- In the absence of a tolling agreement or litigation on 
the claim, existing claims will expire February 28. 

Procedure and timing — Leach document production and RTC 

review; relationship to Fisks review 


Relationship to Oversight Board testimony 
hearing 


timing of 


4. 

5. 


^jr«NnoH4U 

/ r 


Oversight Board open meeting - 2/7/94 
Response to D* Amato letter. , 
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Talking points for Roger Altman: informational meeting with 
Mack McLarty 2/2/94 


o RTC has been requested by eight Republican Senators and 
Congressmen, including Dole and Michel, to seek tolling 
agreements from President and Mrs. Clinton, the McDougals, David 
Hale, Jim Guy Tucker, Seth Ward and the Rose lav firm, relating 
to Madison Guaranty. 

o Under the RTC Completion Act, the statute of limitations 
has been extended to five years. The extension is retroactive 
for claims involving Iciud or intentional ailCQDflttCt resulting in 
unjust enrichment or substantial loss to the institution. 

o The retroactive five-year extension relating to Madison 
Guaranty will expire on February 28, 1994. 

o The only claims that could still exist as a result of the 
five year retroactive extension are those relating to fraud or 
intentional misconduct. All other claims, including any based on 
negligence or gross negligence, have lapsed. 

o If any claim relating to fraud or intentional misconduct 
does exist, the RTC has three choices: (1) allow the claim to 

lapse on 2/28/94; (2) commence litigation to preserve it; or (3) 
enter into a tolling agreement with the relevant party to extend 
the statute of limitations, giving the RTC additional time to 
investigate and determine whether to commence litigation. 

o The RTC can enter into a tolling agreement only if the 
other party agrees. 

o There must be a basis to bring a lawsuit; frivolous 
claims will be dismissed and can subject the attorneys bringing 
the suit to sanctions by the court. 

o The RTC is currently reviewing the Madison Guaranty 
situation to determine if any claims exist under the Completion 
Act. (See 2/1/94 letter to Dole.) 

o Zf it is decided that any claim does exist, the RTC will 
have to determine which of the three alternatives to choose. 

o The work is being supervised by Ellen Kulka, the new 
General Counsel, and by Jack Ryan, the new interim Deputy C.E.O. 

o It is not certain when the analysis will be completed, but 
it will be before February 28. 

o I have decided that I will recuse myself from the 
decision making process, as interim C.E.O. of the RTC, because of 
my relationship with the President and Mrs. Clinton. 



4913 



RiSOlUftON TRUST CORPORATION 

Rtnlviac Tbe Cricto 
Restoring TM Con/Mtncc 


March 2, 1994 


The Honorable Donald W. Rkgle, Jr. 

United Slate* Senate 

105 Dirtaen Senate Office BuHding 

Washington, D.C. 20510 

Dev Senator Rkgle: 

I testified before your Committee last Tbonday in co n nection with the semi-asuoal Oversight 
bearinp oo the BTC. There wm a dncotm, u you r em ember. of a meeting which I had 
with apnuMhw of te While Home. A* I i ndi ca t e d , no non-public infatuation wm 
p rovided * that meeting oa any upect of the M ad it oa Geanaty matter. 

When Senator Bond asknd me al tat hearing whether any other co mmunicati o n s had taken 
place between the RTC and the While House, my rapooiie was 'not to my knowledge*. I 

Bat, I have learned today of two conversations which did take pUoe between Trosury staff 
and White House personnel on this matter. My i n formation is dmt both totaled to the 

I would appreciate the opport un ity to amend the record accordingly. 


Smnprdy, 
Roger C. Altman 


•or rm«Mt«nr uMiamoc tom 


MflR 07 *94 17: 13 
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4914 



teSOLUTtON TRUST C OP POP A FI ON 

RtMivMf Hm Crisis 
Rcdorwif Tht CmT^mci 


March 3. 1994 


The Honorable Donald W. Regie, Jr. 

United Stafei Senate 

105 Dirioen Senate Office Building 

Washin gton, D.C 20510 

SflBttop 

As you know, l testified before your Co mmitt m last week in co nn scdon with the semi* 
annual Oversight hearings on die BTC. 1 was asked about any contacts which 1 had with 
r ep resentati ves of the White House on ETC natters and described a mee t ing which I had. 

I woul d like to ex p an d the record as follows. Pint, to the beat of my lecoB ec ti n o, no non * 

that dtscusnon. Second, it is my undemanding that MCatriTlmd already had diwio ns 
with Senator D' Amato's staff on statute of limitations issue*. Third, the Treasury General 
CkmmA, who also attended the meeting, has advised me that before that meeting die sat 
down with this Department's designated Ethics Oflioer. She interned him of the purposes of 
the meet i ng and ashed his view. He advised her that he aw no prottem. 

In short, there was no discussion whatsoever on the substance of this cob. That's because 1 
never have had, nor have, any knowledge of the substance I have reoetved no documents in 
that regard, nor otherw ise reoetved any information on the substance of this matter. 



MAR 07 '94 17: 13 


P4GE.03 
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March 11, 1994 


The Honorable Donald Riegle 
United States Senate 
105 Dirloen Senate Office Building 
Washington, D.C. 20510 

Dear Senator Riegle: 

When I testified before your Committee twelve days ago, I was asked about contacts with 
White House personnel on any aspect of the Madison Guaranty matter. I cited one meeting 
which addressed only generic RTC procedures which would have applied to any case 
involving a statue of limitations. There was no substantative discussion of the case itself. 
Indeed, that would have been impossible because I know nothing of the substance of the 
case. I’ve never received a single document or a word of briefing on it 

For obvious reasons, I have been reviewing all my files and other information which could 
possibly pertain to this matter. I would like to amend the record to reflect one additional 
contact One or two days after my meeting, there was a very brief discussion on the issue of 
recusal. There was no discussion whatsoever of the case itself. The conversation lasted 
five minutes or less and included me and Harold Icloes of the White House staff. There may 
have been one or two others in the room, but 1 cannot recall. 

The purpose of both meetings was to provide notification. At neither meeting did I seek 
advice, nor was it given. 

I am sending this letter immediately to be sure that the record is as complete as possible. 

Sincerely, 


Roger C. Altman 
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'l)\ O-jrFT ~ Asor sevT 


March 15, 1994 


The Honorable Donald Riegle 
United States Senate 
105 Dakaeo Senate Office Building 
Washington, D.C. 20510 

Dear Senator Riegle: 

1 have been reviewing documents and meeting with Counsel for the purpose of providing 
information to the Special Prosecutor on the Madison Guaranty matter. Every contact, 
regardless of triviality, is being reviewed. 

In my testimony, I referr e d to one substantive contact, and, upon review, that is still my 
view. But, I want to be sure that you and the Committee know every last bit of infomutfion 
on the question of incidental contacts. There are three points which should be added, then, 
to the information already provided. 

Pint, 1 previously discussed with you and the Committee the substantive contact, i.e. my 
meeting at the White House on February 2, 1994. It related solely to procedural issues 
which pertain to any RTC cane. There was not, and could not have been, any discussion on 
the substance of the case. That's because I've never reoeived a word of information on Its 
suuus, or that of any other RTC care. Any implication that the White House reoeived 
information on any substantive aspec t of the care is false. 

At the conclusion of that meeting, I notified those in attendance that 1 was weighing the issue 
of recusal. No advice was sought 

Second, a few days later, in a brief telephone call, I notified Mr. McLarty to the same 
effect 
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Finally, the night before my testimony of February 24, 1 notified Mr. Ickea of my intention 
to step down as interim Chief Executive of the RTC on March 30, 1994. That was then 
announced the following morning before your Committee. My recusal was announced the 
next day. 

At this point, every contact which anyone can remember with the White House, prior to my 
February 24 testimony, has been disclosed. 


Sincerely, 


Roger C. Altman 
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me 


RESOLUTION TRUST CORPORATION 

RmoMnc The CrWc 
Rcalorini The CmMmci 


Match 21, 1994 


The Honorable Donald Riegie 
United States Senate 
105 Diikaen Senate Office Building 
Washington, D.C. 20510 

Dear Senator Riegie: 

I have been continuing an exhaustive review of all my files, phone logs and other 
information, with the assistance of Counsel. Every contact, regardless of significance, is 
being reviewed. As you may know, I generally attend meetings in the White House three or 
more times a day, and am on the telephone with White House staff even more often. It is 
difficult to recall every brief encounter. But, I would like to add to the record. 

In my testimony, I referred to one substantive communication, and, upon further review, that 
is still my view. The meeting at the White House on February 2 related to procedural issues 
which pertain to any RTC claim or case. There was not, and could not have been, any 
discussion on the substance of the case. I never had any information on it, or any other RTC 
case. 


Be fore that meeting ended, I also informed thorn in attendance that I was weighing the issue 
of recusal. A few days after that meeting, I spoke with Mr. McLarty briefly on the 
tele ph o n e with the same message. As you know, on Febr ua r y 25, 1 decided to recuae myself 
and did so. 

The night before my February 24 testimony, 1 informed Mr. Ickes by phone that I would 
announce that I was stepping down from the RTC the next morning. That was, indeed, 
announced on sc h edule. Also, around the same time, I literally bumped into Mr. Nusabaum 
in a White House corri dor. He told me that the Administration would aoon be submitting its 
nominee for p erm an e nt RTC head. 
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The Honorable Donald Riegle 
March 21, 1994 
Page Two 


I have done my best to recall every communication with White House staff on anything 
which could be connected to this matter. I hope that fofa is helpful. 


Roger C. Altman 
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STEPTOE & JOHNSON 

ATTORNEYS AT LAW 


PHOENIX, ARIZONA 
TWO RENAISSANCE SQUARE 


STBTOE ft JOHNSON NlERNfflONAL 
AFFUATE M MOEOOW, RUSSIA 


TELEPHONE: (008) 187- 6COO 
FACSIMILE: (008) 887-68M 


TELEPHONE: (011-7- 501) 980-0TOO 
FACSIMILE: (011-7- 500 080*8(701 


RED H. WEMQARTEN 
(202) 4204238 


July 8, 1994 


Michael Davidson, Esquire 
Senate Legal Counsel 
642 Hart Senate Building 
2nd and Constitution Avenue, N.E. 
Washington, yP-P*. 20510 

Dear avidson: 


HAMP DELIVERY 



I am writing to respond to Senator Riegle's letter of 
June' 22, 1994, and to memorialize the arrangement we reached when 
I visited your office on Friday, July 1, 1994. As I represented 
to you, I will turn over to you documents responsive to the 
request that have not been or will not be turned over by the 
Treasury Department. I will make this production to you by the 
close of business Tuesday, July 12, 1994. 


I will turn over a redacted version of Mr. Steiner's 
diaries when we have reached an agreement on how this material 
will be handled that adequately protects my client's privacy 
interests. As you know, the Hill traditionally has handled 
diaries with great sensitivity to the privacy interests of their 
authors; we are expecting no less sensitivity in this case. At 
a minimum, such an agreement should include strict limits on who 
will have access to the diaries and an explicit understanding 
that there will be no release of the diaries or their contents 
outside a public hearing or formal Committee report. 


Finally, we are not turning over documents protected by 
the attorney/ client work product privileges that would be 
otherwise responsive to the request. While this issue was not 
raised at our meeting, I am assuming these privileges will be 
respected at the Hearings. 

Sincerely! 

Reid H. Weingarten 


RHW/pk 

cc: J. William Codinha 

Michael Chert off 
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STEPTOE & JOHNSON 

ATTORNEYS AT LAW 


PHOENIX, ARIZONA 
TWO RENAISSANCE SQUARE 

TELEPHONE: (602) 257- 6200 
FACSIMILE: (002) 257-6200 


1390 CONNECTICUT AVENUE, N.W 
WASHINGTON, DC. 30030-1706 


(203)420-3000 
FACSIMILE: (302) 420-3002 
TELEX: 00-3003 


STEPTOE ft J0HN90N NTERN ATONAL 
AFFILIATE IN MOSOOW, RUSSIA 

TELEPHONE: (011-7-601)020-0700 
FACSIMILE: (011-7-601)020-0701 


REID H. WBNGARTEN 
(202) 429-6238 


July 12, 1994 


J. William Codinha, Esquire 
Special Counsel 

U.S. Senate Committee on Banking, 
Finance and Urban Affairs 
Room 21 

Senate Russell Building 
Washington, D.C. 20510-6075 


Michael Chertoff, Esquire 
Special Counsel 

U.S. Senate Committee on Banking, 
Finance and Urban Affairs 
435 Dirksen Senate Building 
Washington, D.C., 20510 | * C_C— 

Dear Messrs . Codinha and Cl>«rrtoff: 

Please find enclosed all the 
to provide to you in my letter of July 


materials that I promised 
8, 1994. 


We are prepared to provide you with the relevant 
portions of Mr. Steiner's diary. I respectfully request prior 
thereto that you provide in writing all the safeguards that are 
in place for the handling of this material. I simply do not want 
any breakdown in communication to come back to haunt us. When I 
have received your communication by facsimile, I will immediately 
transmit to you the relevant portions of the diary. 

Sincerely, l 

k-if' 

Rej/d H. Weingarten 


RHW/pk 

enclosures 
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CONGRESSIONAL DOCUMENT PRODUCTION 


PRODUCTION MEMOS 

1. Memo from Steiner to Carolyn Estep, dated March 7, 1994, 
instructing her not to throw away any files and instructing her 
to search her files. 

2. Memo from Steiner to Dennis Foreman, dated March 7, 

1994, requesting guidance on what Treasury resources can be used 
to respond to subpoena. 

3. Memo from Estep to Knight, dated March 8, 1994, cover 
letter submitted after her search for files. 

4. Memo from O'Donnell to Knight, cover memo for his 
materials submitted in response to search, dated March 8, 1994. 


l. CALE ND A RS , . .SCHEDULE S 

1. Copy of page from week ending October 17, 1993; 

Thursday, October 14, 1993, 4:00 meeting noted Nussbaum's office. 

2. Copy of page from week beginning February 21, 1994; 
Wednesday, February 23, 1994, 10:00 meeting RTC/Whitewater , 
Secretary's office, probably referred to prep for his testimony. 
(I do not believe I attended this meeting and had Ed Knight 
attend in my place.) 

3. Page calendar from Electronic Calendaring, Wednesday, 
February 23, 1994, same notation about White Water briefing in 
Secretary's office in preparation for hearing. 


2. PERSONAL CORRESPONDENCE 

1. Letter from Steiner to Antoinette Delruelle, originally 
faxed from Steiner to Delruelle, February 28, 1994; then faxed 
from Delruelle to Steiner on March 7, 1994, refers to Madison and 
Steiner's reactions to coverage of RTC oversight hearing. 


3. TREASURY CORRESPONDENCE 

1. Initial incomplete draft of apology letter to Bentsen, 
dated March 4, 1994, refers to Steiner's unhappiness about any 
problems he helped cause. 
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5. MEMORANDA 

1. Memo from Altman to Bentsen on Bentsen's meeting with 
Bruce Lindsey, discusses ability to appoint a CFO and general 
counsel at the RTC. 

2. Memo from Steiner to Altman, raises issues for Altman to 
discuss with Bentsen, including how to handle questions at the 
hearing about recusal, probably dated initially around February 
22 or 23, 1994. 

3. No addressee or address - option memo discussing whether 
Altman should recuse himself from Madison-related matters, both 
advantages and disadvantages. Probably drafted around February 
15, 1994. 


4. Memo from Jean Hanson to Roger Altman, discusses Bruce 
Pederson and how she is handling his complaints, relevant in that 
it states a draft letter to Hanson to Pederson, 11 1 am involved 
with the RTC as legal counsel to Roger Altman...”, dated June 3, 
1993. 


5. Memo dated December 1, 1993, from Newman and Steiner to 
Bentsen, guidance on his meeting with Jonathan Fiechter. The 
meeting's purpose was to discuss whether Fiechter might become 
Deputy CEO of the RTC. 

6. Weekly report from Bentsen to McLarty with a cover note 
from Steiner to Varney, under heading entitled "controversy” 
mentions Altman's decision to recuse himself and Washington Post 
stories about meetings with White House and Treasury officials. 

7. Memo from Hanson to Knight, dated March 2, 1994, weekly 
update memo, under heading of "ethics" describes that it would be 
unnecessary for the interim CEO of the RTC to recuse himself on 
certain matters before the RTC. Does not mention Madison 
specifically but clearly refers to that matter. 

8. Memo from Bentsen to McLarty with cover note from 
Steiner to Varney, dated February 24, 1994, under heading marked 
"controversy", mentions that Bentsen, as chairman of the RTC's 
oversight board, testified before Congress Senate Banking 
Committee and the Committee Republicans focused on Madison 
Guaranty. 

9. Memo from Levy to Bentsen, weekly report dated February 
23, 1994, mentions upcoming oversight board hearings for Senate 
Banking and the fact that Republicans are likely to focus 
attention on Madison Guaranty. 

10. Weekly report from Bentsen to McLarty, dated February 
18, 1994, mentions upcoming hearing of the oversight board. Also 
mentions Republican inquiry into the Foster suicide and states 
that Treasury enforcement is consulting with Fiske on how to 



4926 


respond to request from Representative Klinger for copies of 
documents relating to Treasury's investigation of the Foster 
death. 

11. Memo from O'Donnell from Steiner, dated February 16, 
1994, discusses press mentions of Altman recusal from RTC 
matters. Quotes from a McLaughlin interview with Altman that the 
American people were going to get a professional arms-length 
treatment of the issue. Mentions that on February 4th 
Representative Leach released a letter to Roger Altman urging his 
recusal from then Madison investigation and a February 3rd story 
to the same effect. Also lists a number of personal recusal 
issues for Roger on financial matters. 

12. Memo from Bentsen to McLarty, dated February 4, 1994; 
cover letter from Steiner to Varney; under heading of 
"controversy" mentions that officials from OTS met on January 
25th with the Senate Banking Committee staff and discussed 
Congressman 

Leach's request for access to OTS records on Madison Guaranty. 

13. Memo from Levy to Bentsen, weekly report February 3, 
1994, mentions that the Senate Banking Committee hearing held on 
February 1, 1994, Senator Faircloth asked Tigert about her 
relationship with the Clinton's and what her role would be in the 
investigation of the Madison Guaranty issue. 

14. Memo from Fiechter to Executive Secretariat, dated 
February 1, 1994, mentions that OTS staff met with the Senate 
Banking Committee staff on January 25, 1994, to discuss OTS 
records on Madison Guaranty. 

15. Memo from Bentsen to McLarty, dated January 27, 1994, 

with a cover letter from Steiner to Varney; under item marked 
"controversy”, OTS has received FOIA request for documents 
pertaining to Madison Guaranty. OTS staff was in Dallas 
reviewing documents and Congressman Leach has requested staff 
access to related documents. 

16. Memo from Fiechter to Executive Secretariat, dated 
January 25, 1994, Congressman Leach has requested staff access to 
documents related to Madison Guaranty. 

17. Memo from O'Donnell to Steiner, January 19, 1994, memo 
pertaining to Bentsen 's appearance on "Larry King Live". Item 
marked "White Water" discusses Reno's decision to appoint a 
Special Counsel to look into the White Water allegations; 

Mentions that Stephanopolous had a letter from Dole in which Dole 
says that an appointment of Special Counsel would satisfy him and 
that he would not call for hearings; Q&A also on White Water, 
answer being that Reno has been appointed as Special Counsel and 
no need for speculation at this point. 
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18. Memo from Fiechter to Executive Secretariat, dated 
December 21, 1993, states that on December 10th OTS received 
written request from Congressman Leach for access to all 
documents related to Madison. This was followed on December 17th 
with two additional letters pertaining to this request. 

19. Memo from Bentsen to McLarty, dated November 18, 1993, 
with a cover letter from Steiner to Bentsen, November, 1993, the 
heading "Madison Guaranty Savings & Loan" says that the Banking 
Committee Chairman, Gonzalez, is setting up a full scale 
investigation of alleged improprieties at Madison and that the 
Banking Committee will soon demand access to all records 
regarding Madison from the RTC, FDIC and OTS. (To the best of my 
recollection, Gonzalez never proceeded with the investigation.) 

20. Memo from Levy to Bentsen, weekly report November 17, 
1993, heading under Madison Guaranty Savings & Loan, similar to 
previous memo, states that Banking Committee Chairman Gonzalez is 
considering investigation of Madison. Memo states that if this 
investigation took place, it might preclude the Committee from 
having the resources to pursue other banking-related matters with 
as much energy. 


6. NOTES 


1. Draft quote from Steiner to Maria Reccio at Fort Worth 
Star Telegram on his reaction to the ongoing investigation for a 
profile that she was writing. 

2. Identical to document 1 above, dated approximately March 
3 or 4, 1994. 

3. Shorter version of Reccio quotes. 

4. Similar version of the Reccio quote. 

5. Notes from the meeting at the RTC from March 22, 1993, 
states that Newman makes it clear that all legislative affairs 
must be cleared with Levy and that similar rules applies to 
Public Affairs and DeVore. This was the first signal that was 
not the direction that we wanted. We wanted Treasury to play a 
large role in how the RTC was run. 

6. RTC Tickler, March 19, 1993, states that there needs to 
be coordination with Jack DeVore and with Mike Levy. 

7. Note from telephone call between Jean Hanson and Jack 
DeVore on March 2-3, which go over the circumstances of the 
original meeting on October 14th. 
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7. HEWS ARTICLES 

Miscellaneous clips of stories. 


8. IICKLE K S. 

1. List of questions asked to myself from approximately 
March 1st or 2nd about what meetings I had at the White House, 
what were the substance of the meetings, etc. 

2. Tickler folder for notes to discuss with Bentsen, 
December 21, 1993 note Madison/ Leach probably refers to Leach's 
request for materials on Madison. Typed transcription of 
relevant parts enclosed. 

3. Item marked 10/13-10/28/93 says Jeff Gerth story, 

Madison Guaranty AK, four Cashier's Checks. October 15th Jeff 
Gerth story -*• Madison AK briefed White House (WH) . Typed 
transcription of relevant parts enclosed. 

4. Tickler marked January 24, 1994, item 28 on this list is 
RA: statute of limitations letter. Typed transcription of 
relevant parts enclosed. 

5. Tickler marked January 10, 1993, item 20, says, 
"Christine tell Bernie about LMB absence." I believe this refers 
to the fact that the White House was going to have a small 
meeting where a few of the Cabinet members were going to advise 
the White House on how to handle the White Water issue. 

Christine Varney came over right before the meeting to suggest to 
Bentsen that he not attend due to his RTC oversight function. 
Typed transcription of relevant parts enclosed. 

6. Handwritten notes re: Gerth, DeVore press inquiry 
(undated) . 
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Dear Sveetpea, 

A very quick note in between seating* ana a dinner meeting with, 
among others. Bob boor at in. I will tell him that while our 
brunch wee a success from my perspective, it wee only OK with you 
since he was not there. Should Z worry about the two of you? Z 
thought you liked tall Jewish men, not short ones. 

Matt, Clay and Joan all called to say how much they enjoyed 
coming over. SacU of them, in different ways, said how much they 
like you. Clay definitely seemed the most intrigued. "Where did 
you meet her?" "Why does she want to go out with you?" And 
other similar questions. Happily ha is engaged otherwise Z would 
have to worry about Bob and Clay. Z am very glad you thought of 
doing it and were so nice to make the necessary arrangements. 1 
also liked spending part of Sunday morning cooking with you. 

The fallout from Roger's unfortunate meeting is continuing. 
Senator Dole went on the Senate floor today to make all sorts of 
horrible accusations and Z fear that they will only continue. 

The biggest danger is that this masting will give the Republicans 
further ammunition in their call for Congressional hearings. 

These would be a real disaster for the Administration. Yours 
truly might also be in some trouble. Who knows, Z might be back 
in New York sooner then we thought . 

Wot much else to report except that I miss you and will talk to 
you soon. 



C 0004 
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March 4, 1994 


Dear Secretary Bentsen: 

At the risk of belaboring this point, I wanted to reiterate 
something I said this morning* I do not believe that I have done 
anything wrong in my handling of RTC matters, but I do deeply 
regret the problems I helped cause* 

Mostly, I am very sorry that through my work for you and have in 
any associated you with these meetings* I hope you 


C 0005 
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March 5, 1994 


MEMORANDUM FOR SECRETARY BENTSEN 
FROM: ROGER ALTMAN 


SUBJECT: 


MEETING WITH BRUCE LINDSEY 


I would appreciate it if you could ask Bruce about RTC staff. 
Since ve need to move quickly in light of the legislative 
timetable, we need either 1) his authority to appoint a CFO and 
General Counsel ourselves; or, 2) his commitment to very 
expedited treatment of names we send to him. 

Leslie Maddin, the White House Personnel Representative who works 
here, coordinated our search and we have tentatively chosen 
candidates for both positions. 


C 0006 
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March 5, 1994 


MEMORANDUM FOR ROGER ALTMAN 

FROM: JOSHUA L. STEINER 

SUBJECT: RTC ISSUES TO RAISE WITH LMB 

You may want to raise the folloving issues with LMB: 

1. How will you answer questions about the conversation between 
LMB and you concerning your recusal? 

2. Has IMB signed off on Jack Ryan to step in when you step down? 

3. At the hearing, who will answer questions about who will 
succeed you when you step down? 

4. Who will inform the White House about the succession issues? 
People who might be contacted include Bernie, Harold, Mack, 

George and Maggie. 

cc: Jean Hanson 


4C/V**\ -2- 


C 0007 
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March 4, 1994 


Option: RA to recuse himself from RTC matters relating to 

Madison Guaranty. 

Timing: This week prior to Congressional oversight hearings and 

while Congress is out of town. 

Advantages: 

— Prevents accusations that a FOB will improperly influence 
RTC actions. 

— Lessons GOP's political ammunition at the oversight 
hearings. 

— Allows action before considerable pressure builds ~ i.e. 
if situation is similar to Tiegert's, he may need to 
recuse himself eventually anyway. 

— Prevents danger of RA having to make a decision on 
President's case. 

— Makes public what would have been the case anyway — the 
new CEO will make the decision, not RA. 

Disadvantages : 

— The White House may feel defenseless prior to the 
appointment of a new CEO. 

— May set a dangerous precedent about the ability of 
political appointees to make tough decisions. 

— May appear to be a cave to political pressure — reverses 
our earlier position. 


C 0008 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 


GENERAL COUNSEL 


JUNE 3, 1993 


MEMORANDUM FOR ROGER C. ALTMAN 
DEPUTY SECRETARY 


FROM: 

SUBJECT: 


JEAN E. HANSON 
RTC — Bruce Pederson 




After numerous meetings, we have decided on the following 
response to Bruce Pederson's letter to Josh Steiner, dated May 
20 , 1993 . 

I will call Bruce and discuss the letter with him. A copy 
of the talking points is attached. Prior to calling Bruce, I 
will let Rick Aboussie know that we will be placing the call as 
well as a call to Barbara Shangraw of the Denver office, to whom 
Bruce reports. I will tell Rick, Bruce and Barbara that our goal 
is to try to help reduce the tensions in the Denver office, if we 
are able. 

Following the call to Bruce, Rick Carnell will place calls 
to the Kerry and Riegle staffs to advise them that we are 
attempting to assist in resolving the conflicts in the Denver 
office. 

I expect that additional calls will be made to the Denver 
office manager, Jackie Taylor and possible others as we try to 
work out a solution to this personnel issue. 


Attachment 

•v 

cc: Frank Newman 

Rick Carnell 
Josh Steiner 


C 0009 
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DRAFT 

6/2/93 


Bruce - 

Your May 20 letter to Josh Steiner has been referred to me. 

I have just become General counsel of Treasury. I am 
involved with the RTC as legal counsel to Roger Altman, interim 
CEO of the RTC and Deputy Secretary of Treasury. 

When Mr. Altman became interim CEO of the RTC, he committed 
to work to achieve the goals outlined by Secretary Bentsen to 
Congress. Although Mr. Altman is an "interim" CEO, his 
commitment is real and he has been actively working to make 
changes at the RTC. 

The commitment extends to concern over the day-to-day 
workings of the RTC. This is a large task, but he has undertaken 
to do it fully. He would like the RTC to be an effective, 
efficient organization. 

As I have worked with Mr. Altman on various issues affecting 
the RTC, I have come familiar with some of the issues relating to 
the general counsel's office, including some of the issues raised 
in your letter. The issues raised in your letter are serious and 
difficult. 

I don't have an in-depth familiarity with these issues, but 
I do have somewhat of a understanding of the pis reorganization, 
your grievances and the computer search. However, I also am 
committed to trying to make the RTC effective and efficient. 

Having read your letter and Jackie Taylor's letter to Josh 
Steiner, as well as a letter to Mr. Steiner from Bettye Farmer, 
it appears that many people are unhappy not only with what has 
happened, but with the current environment. 

To allow this situation to continue, if there is something 
that can be done to reduce or eliminate the unhappiness, is 
wrong. I would like to find out what, if anything, can be done. 

I can't promise that I can fix the problems. All I can say 
is that I will try. I intend to talk with other people in the 
Denver office to see whether some solution can be found or 
accommodation can be reached that is acceptable to everyone 
concerned. 
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Can you tell me a bit about the situation? 
** ******** 


There is a fair amount of scuttlebutt about you in 
Washington. I have been told that: you want to leave Denver; 

you don't want to leave Denver; you would like to go to the FDXC; 
and you wouldn't go to the. FDXC under any circumstances. X have 
decided that, if I can be helpful at all, X can only be helpful 
if X know where it is that you on are on these questions. 

Questions: 

1) Xs the situation in Denver intolerable? 

2) Xs so, why? 

3) What, in your view, could be done to improve the 
situation? 

4) Are you interested in relocating? Xs so, where? 

5) Are you interested in a position with the FDXC? Xf so, 
what? 

6) As I speak with people to attempt to understand what the 
situation is, is there anyone in specific that you 
suggest I talk with? 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 



December 1, 1993 


MEMORANDUM FOR SECRETARY BENTSEN 

FROM: FRANK N. NEWMAN ^ 

JOSHUA L. STEINER 

SUBJECT: MEETING WITH JONATHAN FIECHTER 

Attached please find the decision nemo on appointing Jonathan as 
the Deputy CEO. The following Q&A also may be helpful. 
Obviously, many of the very specific questions could be deferred 
to conversations with Roger and Frank. 


Q: How long will Jonathan stay in the job? 

A: It depends on the new CEO. We expect, however, that it will 

take approximately three or four months to fill the position 
and then it is likely the new CEO would want one or two 
transition months. So approximately the first four to six 
months of 1994. 


Q: How is the search going for the new CEO? 

A: We have a short list of candidates who seem interested and 

plausible based on their qualifications. It's difficult to 
predict when we will have a final answer. 


Q: How much time will Jonathan be able to spend at the OTS? 

A: His first responsibility will be to the RTC. Yet we think he 

could spend a day or so each week at the OTS to give guidance 
to his deputies. 


Q: What about his title and salary? 

A: The final details need to be worked out with Frank and Jean, 

but we expect he would keep his title and salary at the OTS, 
and have little or no pay from the RTC. 


Q: How soon would he start? 

A: We would like him to start right away. Certainly by 

January 1. 
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qY Who would report to him? 

A: Need to work out details with Roger, but our plan is for 

virtually all the RTC operations to report to Jonathan. 


Q: Would you consider Jonathan for permanent CEO? 

A: This is a political appointment and we have a number of 

strong candidates. If he requests, however, we would at 
least consider his candidacy. 


Q: Would we expect to bring on a permanent Deputy CEO? 

A: That would depend on the skill mix and management preferences 

of the new CEO. 


Attachment 
cc: Roger Altman 


- 2 - 
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ACTION 

DEPARTMENT OF THE TREASURY 

WASHINGTON 

\ 

undersecretary November 29, 1993 

MEMORANDUM FOR SECRETARY BENTSEN 

FROM: Roger C. 

Frank N. 

SUBJECT: Deputy CEO for the RTC 


Altman V 



The RTC needs a senior manager, on site, day to day. 

Fortuitously, the new legislation permits the RTC to appoint a 
Deputy Chief Executive. It would be useful to learn if Jon 
Fiechter would move to the RTC in that Deputy CEO capacity. He 
is a career official, a capable manager and he is generally well 
regarded as Acting Director of the Office of Thrift Supervision 
(OTS) . 

We have not spoken with Jon, but he may well have reservations 
about the move. It would be helpful, therefore, if you would 
meet with him on this. 

As Deputy CEO, he would report to the Interim CEO. Ideally, he 
would continue until a permanent CEO was on the job and broken 
in. During this period, all RTC functions would report to him 
and he would turn to the Interim CEO for major policy guidance. 

He would work closely with Frank Newman and the Treasury staff on 
relevant matters, of course, and would make the necessary reports 
to the Oversight Board. 

Jon may be hesitant over leaving OTS in the midst of its 
downsizing program and when it may be on the verge of merger into 
the new banking regulatory agency. But these concerns are not as 
critical as those at the RTC. It may be necessary, or advisable, 
to permit Jon to hold both jobs. If he moved physically to the 
RTC, for example, he would rely on his sound deputies at OTS and 
they should still report to him. 

The legal form of Jon's assignment might be a full transfer to 
the RTC, or a "detail" from the OTS; Jean Hanson is looking into 
the alternatives, including ways to assure that his compensation 
would not be reduced. 

If this plan is agreeable to you, would appreciate it if you 
would invite him to meet with you personally, and ask him to take 
on this important challenge. 

Agree Disagree Let's Discuss 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 

March 3, 1994 

MEMORANDUM FOR CHRISTINE VARNEY 
FROM: Joshua L. Sterner 

SUBJECT: Weekly Report 

Attached is our weekly report for the week of March 6. I’m faxing a 
copy now and a hard copy is coming tomorrow. „ 

Attachment 

cc: Ed Knight 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 


March 3, 1994 


MEMORANDUM FOR MACK McLARTY, THE WHITE HOUSE 
FROM: Lloyd Bentsen 

SUBJECT: Weekly Report for the week of March 6 

KEY DEPARTMENT NEWS 
Possible Treasury-related topics for press coverage include: 
o House consideration of anti-crime legislation 

o Pastors for Peace will again protest the Cuban embargo by attempting to 
violate it at the Laredo, Texas Customs station 
o Crime bill developments in the House 
o Earned Income Tax Credit (ETTC) event with the President 

THE WEEK AHEAD 

Mv activities : On Monday, I will attend a luncheon for Georgian Prime Minister 
Shevardnadze, and I will attend the monthly public meeting of the RTC's Oversight Board. 
Tuesday, I will testily on the Department’s FY 1995 budget before the House Treasury, 
Postal Appropriations Subcommittee, and I will meet Congressman Dingell for lunch to 
discuss health care reform. On Wednesday, I will join the President in launching a public 
campaign to increase awareness and use of the ETTC, I will meet Senator Dodd for lunch to 
discuss banking issues, and I will make a speech on the economy to the Economic Strategy 
Institute that evening. Thursday, I will testify before the House Appropriations Foreign 
Operations Subcommittee regarding U.S. funding for the multilateral development banks. 

Pastors for Peace : Pastors for Peace are scheduled to attempt to violate the Cuban embargo 
on March 9 at the Laredo, Texas border station by exporting supplies through Mexico to 
Cuba. Treasury’s Office of Foreign Assets Control has informed the group that humanitarian 
donations to Cuba that were licensed during their last protest will again be allowed through, 
although they also plan to export up to ten busses. Last summer they attempted to export a 
bus and humanitarian supplies to Cuba without first applying for the proper licenses. When 
stopped by Customs authorities, 14 group members staged a three-week sit-in. Treasury 
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resolved the issue by having the Customs Service license those goods allowable for export 
without Pastors for Peace applying for the license. 


CONGRESS 

Crime Bill : Chairman Brooks has informed his Members that he would like them to finish 
any anti-crime initiatives in subcommittee and prepare for full Committee action in mid- 
March. Congressman Schumer’s Subcommittee on Crime and Criminal Justice will be 
holding mark-ups on a variety of small bills on Tuesday, Wednesday and Thursday of next 
week. Brooks is targeting Floor consideration of the Crime Bills prior to the March 25 
Easter recess. 

Although the House's most likely course of action will probably be to pass several small bills 
to be used as vehicles for conference with the Senate on its crime bill, the possibility of an 
omnibus crime bill has not been ruled out. 

The Multilateral Development Banks (MDBsl : I will testify before the House Foreign 
Operations Appropriations Subcommittee on March 10 to present the Administration’s MDB 
budget, and I may meet with the four Republican members of Congressman Obey's 
subcommittee at around the same time to encourage their support for the Administration’s 
budget. Treasury legislative staff continues to meet individually with the target group of 60 
swing House members involved in our MDB education program. Congressman Obey has 
asked me not to intervene in the House Appropriation Committee’s 602(b) budget allocation 
process, although Senator Leahy is likely to want my assistance with Senator Byrd and 
Senate Appropriations later in the Spring. 

Tax Systems Modernization and IRS Reinvention : IRS Commissioner Margaret Richardson 
will testify before the House Government Operations Subcommittee on Commerce, 

Consumer, and Monetary Affairs on Tuesday, March 8. She will discuss the IRS’s 
investments in their Tax Systems Modernization project and their overall reinvention efforts. 
Treasury officials briefed Hill Appropriations and Budget Committee staff this week 
regarding additional money for IRS agents to improve taxpayer compliance. 

Mutual Funds : Comptroller of the Currency Gene Ludwig will testify Tuesday before the 
House Banking Financial Institutions Subcommittee on Tuesday. 

Interstate Banking/Branching/Consolidation : The House Banking Committee has tentatively 
scheduled the markup of H.R. 3841, the Interstate Banking Efficiency Act of 1994, for either 
Wednesday, March 9 or Thursday, March 10. 

House Banking Financial Institutions Subcommittee staff is completing work on a manager's 
amendment that includes consumer provisions Subcommittee Chairman Neal believes will not 
hamper passage of the larger bill. Representative Neal hopes that the package will be 

2 


C 0017 



4946 


acceptable to Representative Joseph Kennedy and to consumer groups. Representative 
Kennedy has considered attempting to add a long list of consumer provisions to the bill, but 
Representative Neal fears that too many such amendments may hamper passage of the larger 
legislation. Once drafting of that manager's amendment has been completed, Neal will 
attempt to get first Rep. Maxine Waters and then Chairman Henry Gonzalez to sign on to his 
amendment. 

Given the current momentum behind interstate, Treasury is very sensitive to the risk 
burdensome amendments pose to the prospects of passing interstate successfully out of this 
Congress. We will continue to work with full Committee and Subcommittee staff to resolve 
any outstanding Treasury reservations regarding the legislation. 

Tax Issues : Late last week Treasury officials met with the Senate Judiciary staff to discuss 
potential amendments of interest to the IRS in connection with S. 540 (bankruptcy reform 
legislation). S. 540 could be brought up anytime after the Senate disposes of the Balanced 
Budget Amendment. We sent statutory and explanatory language to the committee staff on 
Monday, and we are hoping to get language into a manager's amendment that will be 
considered on the floor. We anticipate that the manager's amendment will contain language 
dealing with the assessment of uncontested pre-petition tax liabilities, equal monthly or 
quarterly tax payments in bankruptcy reorganizations, and interest payments at the Internal 
Revenue Code rate. 

Kerrey Commission : We are working with HHS, OMB, and others to determine the 
Administration's strategy regarding the Kerrey Commission. We anticipate that the Office of 
Tax Policy will have one of its staff monitor all Commission activities. Assistant Secretary 
for Tax Policy Les Samuels met with Fred Goldberg (the Commission’s Executive Director) 
this week about the Commission's interest in tax issues, and it is clear that there is a strong 
desire to consider consumption tax proposals. We continue to watch very closely the 
direction of the Commission vis-a-vis tax policy. 

Superfund : We are drafting provisions regarding insurance company taxation to fund the 
insurance resolution fund, which should be completed shortly. The current thinking is to ask 
Superfund sponsors to introduce this piece of the proposal as separate legislation as soon as it 
is completed. We will coordinate with EPA on the introduction of the legislation. We are 
awaiting word from EPA on the status of Rep. Swift's hearing on the insurance resolution 
fund. It is not clear as to whether Treasury or EPA will testify on this title of the 
legislation. 


REGULATORY ACTION 

Elimination of Annual Audit Rule for S&Ls : The Office of Thrift Supervision will publish 
in the Federal Register eliminating the annual independent audit requirement for S&Ls with 
less than $500 million in assets. OTS would retain the authority to require such audits 
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selectively for safety and soundness purposes. 

Lower Capital Requirements for Multifamily Housing Loans : The four federal banking 
regulators, the Fed and Treasury’s Office of the Comptroller of the Currency, Office of 
Thrift Supervision, and Federal Deposit Insurance Corporation, will publish new regulations 
in the Federal Register that may help spur investment in housing. The new regulations will 
permit financial institutions to hold less capital against certain loans for development of 
multifamily housing. As this regulation should help developers, including nonprofit 
developers, provide more low- and moderate-income housing, some press attention is 
possible. 

IRS Regulation on Valuation_ofTaxJ>eductions after changes in corporations’s ownership: 
The IRS will publish in the Federal Register final regulations governing the value of existing 
tax deductions related to losses after corporations undergo a change of ownership. No press 
interest is expected. 


PRESS 

On Monday, I will join a press conference at the White House to preview the G-7 Jobs 
Conference that will take place next weekend in Detroit. On Tuesday, my testimony on the 
Treasury budget before the House Treasury, Postal Appropriations Subcommittee may also 
draw some media coverage. My ETTC event with the President Wednesday may also draw 
some interest. 

IRS on CNN’s Spanish Radio News Service : CNN’s Spanish Radio New Service recorded 
several tax segments in Spanish with a representative of the IRS. The segments will air 
throughout the tax filing season on 49 affiliates across the country, and the Earned Income 
Tax Credit was given special emphasis. 


WEEK IN REVIEW 

A. Hyenlsjmgl I SSU SS 

Restrictions on Streetsweepers: On Monday, I announced stringent new ATF restrictions on 
the sale and possession of the S treets weeper/S triker and USAS-12 combat shotguns. While 
ATF does not have the authority to place an outright ban on these weapons, the restrictions 
announced Monday ($200 sales tax per weapon, buyers to be photographed and fingerprinted 
by ATF, local police to verify that possession does not violate local law) should virtually 
eliminate them from the marketplace. 

Brady Implementation: Monday was also the day the background check and waiting period 
provisions of the Brady Law went into effect. I discussed Brady implementation at the same 
press conference at which the Streetsweeper restrictions were announced. The first law suit 
challenging the act was filed this week by an Arizona sheriff who argues that the law is 
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unconstitutional. 

Branch Davidian Verdict. Over the last weekend, the jury acquitted all defendants of murder 
in the trial of the Branch Davidians who ambushed ATF agents in Waco last winter. One 
defendant was convicted on charges of weapons possession, another was convicted of 
possession of a hand grenade, and seven of use of a machine gun in a crime of violence. 

B. Travel 

Texas: I will be in Texas March 4 and 5 for two events: a reception for the inauguration of 
the Bentsen Chair at the University of Texas - Pan American and the Border Texan of the 
Year Award ceremony. 

C. Congress 

Bank Regulatory Consolidation : I testified on Tuesday and Comptroller of the Currency 
Gene Ludwig on Wednesday before the Senate Banking Committee on the administration's 
proposal to consolidate bank regulation, and Fed Chairman Alan' Greenspan testified 
Wednesday on the Fed’s objections. 

FY 1995 Appropriations : Hearings on Treasury's FY 1995 budget request began this week in 
the House and Senate Appropriations subcommittees. The budgets for Treasury's 
Departmental Offices, Inspector General, FinCEN, Asset Forfeiture Fund, Customs and ATF 
have already been presented to the subcommittees in testimony by Assistant Secretaries 
George Munoz and Ron Noble. Appropriations hearings will conclude in the House with my 
testimony on Tuesday, March 8. Hearings in the Senate will continue for the next two 
weeks. 

Most of the hearings have been uneventful, although Congressman Wolf voiced a great deal 
of concern over Customs enforcement of regulations governing products allegedly produced 
by forced labor in Chinese prisons. Also, as expected, Senator DeConcini voiced his 
displeasure over the Administration's decision to reduce funding to the Customs Air and 
Marine program. 

Mutual Funds: Comptroller Ludwig testified Wednesday before the House Energy and 
Commerce General Oversight Subcommittee on mutual funds. 

Customs Service Air and Marine Interdiction Survey: The Surveys and Investigations Staff of 
the House Appropriations Committee this week began a survey of the Customs Air and 
Marine Interdiction program. Their initial briefing took place on Monday, February 28. 

Mutual Savings Bank Conversions: The Senate Banking Committee held a hearing this past 
Friday, February 25, on S. 1801, the Mutual Depository Institution Protection Act of 1994. 
The legislation, introduced by Senators Don Riegle and Alphonse D’Amato, would apply 
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certain minimum standards to the conversion of savings associations and savings banks from 
the mutual form to the stock form. Jonathan Fiechter, Acting Director of the OTS, and Skip 
Hove, Acting Chairman of the FDIC, testified. 

Earlier this week, the Congressional Budget Office joined the fray by suggesting that the 
Federal Government could claim free stock options in the sales of mutual savings institutions 
to banks or investors. CBO has concluded that the government could share in the windfall 
often realized in mutual to stock conversions, that claim founded in the provision of deposit 
insurance and in the role of the Federal Government in rescuing insolvent savings and loans. 

RTC Implementation of Minority and Women-Owned Business Management Reforms : The 
House Banking Subcommittee on General Oversight (Rep. Floyd Flake, D-N.Y., Chairman) 
held a hearing Wednesday to examine the RTC’s implementation of the provisions in the 
final RTC funding bill that provide for increased opportunities for minority and women- 
owned businesses. The RTC was represented by Interim Deputy CEO Jack Ryan, Vice 
President and Director of Minority and Women’s Programs Johnnie Booker, and other RTC 
officials. 

Bank Regulatory Consolidation: I testified before the Senate Banking Committee on 
regulatory consolidation on March 1. Most of the Senators had two concerns: (1) whether 
we would compromise with the Federal Reserve, and (2) whether our plan would preserve 
the dual banking system. Senator Bond expressed concern that the proposal would 
"politicize" banking regulations, and he linked it with the Madison Guaranty issue. 

On Wednesday, the four federal bank regulators also testified before the Senate Banking 
Committee. Senator Bond again asked if the White House was involved in the planning of 
this proposal. Comptroller Ludwig indicated that an interagency task force participated in 
the development of the proposal, which included the NEC and OMB. Ludwig specifically 
named Ellen Seidman (NEC) and Chris Edley (OMB) as participants in the task force. 

The Banking Committee will also hold hearings on March 3 and 4 on regulatory 
consolidation with representatives from various banking industry associations, academia, 
GAO, and Brookings scheduled to testify. 

At this point, the Committee, on both sides of the aisle, wants Treasury and .the Fed to 
"work it out." It is not clear that the Committee is willing to "work it out" through its own 
offices. The Administration’s bill, the Regulatory Consolidation Act of 1994, should be 
formally transmitted to the tomorrow. 

I have been meeting with Senators and Representatives in both chambers to build support for 
our proposal. I met for breakfast Wednesday morning with Representatives Frank (D-MA), 
Schumer (D-NY), Kennedy (D-MA), LaRocco (D-ID) and Barrett (D-WI), and as a result, 
Representative Frank is organizing a support group. I also discussed the proposal over lunch 
with Senator Lauch Faircloth. 
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Community Development Financial Institutions (CDFI): The House Banking Committee was 
originally scheduled to have a full committee mark up on Congressman Kanjorski’s 
securitization bill, H.R. 2600, on Thursday, March 3. The markup, however, has been 
rescheduled for March 9. The Senate Banking Committee is still waiting for CDFI to go to 
the floor the week of March 14. 

Real Estate Appraisals: Representative Floyd Flake, Chairman of the Subcommittee on 
General Oversight, Investigation and the Resolution of Failed Financial Institutions, held a 
hearing March 1 to review the impact of the propo s ed rule by the federal regulators to 
change the threshold level from $100,000 to $250,000 for state-licensed or certified 
appraisals for real estate loans. 

Budget Process : Senator Domenid introduced legislation this week to reinstate the budget 
firewalls between domestic discretionary and defense spending which were phased out in 
FY94. The walls would be extended through FY97; the caps would be set at the amounts 
established by the President’s FY95 budget submission. Last year the Senator introduced a 
similar measure which failed, by two votes, to get the needed 60 votes. Senator Domenid 
has 30 cosponsors. 

GATT. A legislative briefing was hdd today for House leadership and relevant committee 
chairs regarding the introduction of, and means to pay for, GATT. 

Money Laundering : On March 2, the House Banking Committee’s Financial Institutions 
Subcommittee passed H.R. 3235, the Anti-Money Laundering Act of 1994 on a voice vote. 
The only amendment to the bill was a technical amendment offered by Subcommittee 
Chairman Steve Neal. The amendment made several technical corrections to the bill, some 
requested by Treasury, induding a fix to existing law that was brought to light by the 
Supreme Court's Ratzlaff decision. The amendment clarifies that it is illegal to structure 
cash transactions if the structuring is done in an attempt to avoid filing requirements. 

D. Controversy 

Madison Guaranty/Whitewater. Deputy Secretary Roger Altman announced that, in his 
capacity as interim CEO of the RTC, he would recuse himself from any issues involving the 
RTC’s handling of Madison Guaranty. This morning, The Washington Post ran a front-page 
story on meetings between White House and Treasury officials. 


SECRETARY’S SCHEDULE FOR THE WEEK 
March 7 Luncheon for Georgian Prime Minister Shevardnadze [CHECK HIS TITLE] 
Public meeting of RTC Oversight Board 
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GENERAL COUNSEL 


DEPARTMENT OF THE TREASURY 

WASHINGTON 



March 2, 1994 


MEMORANDUM FOR EDWARD S. KNIGHT 

EXECUTIVE SECRETARY 


FROM: 

SUBJECT: 


JEAN E. HANSON 
Weekly Update 



I. Activities /Events in the Coming Week That May Come to the 

President ' s Attention : 

Congressional Testimony: 

Banking Agency Consolidation : On March 1, the Secretary 

testified before the Congress concerning the Administra- 
tion's proposed legislation to consolidate the bank 
regulatory agencies. The Office of the General Counsel 
worked closely with the Under Secretary for Domestic Finance 
and the Assistant Secretary (Financial Institutions) to 
finalize the proposal. The Office of the General Counsel 
redrafted significant portions of the bill, including the 
funding mechanism for the new Federal Banking Commission 
(FBC) , Federal Reserve participation, the role of State 
regulators, and FBC litigation authority. The Office also 
finalized the section-by-section analysis of the 
legislation. 

Other: 

Regulatory Plan : The Office of the General Counsel trans- 

mitted to the Office of the Vice President a description of 
the major regulatory initiatives expected to be initiated or 
completed during FY 1995. The Secretary is scheduled to 
meet with the Vice President on April 5 to discuss these 
initiatives before the Department submits its FY 95 
Regulatory Plan to the Office of Management and Budget in 
June. 
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II. Other Pending Issues That May Require the Attention of the 
Secretary or Deputy Secretary; Recent Press and Recently 
Resolved Issues : 

Items That Are Most Pressing: 

Disclosure : The Office of General Counsel met with 

Enforcement, BATF and Secret Service representatives to 
discuss a Congressional request for information relating to 
the death of Vincent Foster. The Office has provided an 
interim response to the Congressman and is coordinating the 
search for responsive documents within the Department. As 
soon as it is appropriate to do so, the Office will seek the 
views of Special Counsel Robert B. Fiske, Jr. regarding any 
problems that disclosure of documents to the Congressman 
may create. 

Uruguay Round : The Office of the General Counsel and the 

Office of the Assistant Secretary (International Affairs) 
met with representatives of the International Monetary Fund 
(IMF) to discuss a complaint from the IMF involving the 
provision in the Uruguay Round Subsidies Agreement listing 
•’currency retention schemes” as prohibited export subsidies. 
The IMF claims that this provision infringes the GATT, which 
permits GATT members to maintain exchange restrictions 
(including currency retention schemes) that have been 
approved by the IMF. Provisions of agreements reached 
during the Uruguay Round prevail over conflicting provisions 
of the GATT. 

Legislative Activity: 

Super fund : The Office of the General Counsel is continuing 

to work with the Assistant Secretary (Economic Policy) , the 
NEC, insurers and industry to further refine the Administra- 
tion's proposal to establish the Environmental Insurance 
Resolution Fund. 

Interstate Banking Legislation : The Senate Banking Com- 

mittee has completed Its markup of legislation that would 
permit nationwide interstate banking and branching (under 
certain circumstances) • The Office of the General Counsel 
is working with the Office of the Assistant Secretary 
(Financial Institutions) to prepare for the House Banking 
Committee markup of similar legislation next week. 

Treasury Crime Bill : The Office of the General Counsel has 

been assisting the Assistant Secretary (Enforcement) in 
developing this legislation. • The Office currently is 
drafting the legislation. 
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Firearms License Fees : In conjunction with the Assistant 

Secretary (Enforcement) , the Office of the General Counsel 
is drafting an amendment to the pending crime bill to 
increase Federal firearms license fees and to establish a 
compliance and enforcement fund in the Treasury into which 
the fee increases would be deposited. 


Other Pending Issues: 




ri~ , 

L-iS 



Mack v. U.S. : This is the first lawsuit filed challenging 

the "Brady Act." The plaintiff, a sheriff from Arizona, 
alleges the Act is unconstitutional because (l) Congress has 
acted beyond its constitutional powers by requiring State 
and local law enforcement officers to assume the various 
duties delineated in the Act, (2) it violates due process . 

because the terms of the Act are so vague that he cannot 
know with certainty what actions are required to avoid ^ 

liability under the Act, and (3) it subjects the plaintiff , 
to "involuntary servitude" because the Act imposes responsi- ,7 
bilities without also providing financial resources or 
compensation. The Department of Justice will represent the 
Government in this litigation. 


NTEU v. Commissioner of Customs : The National Treasury 

Employees Union (NTEU) has sued the Customs Service over its 
regulation implementing the Customs Officers Pay Reform Act. 
NTEU alleges that the regulation improperly limits premium 
pay, does not properly account for holiday pay, and violates 
the Fair Labor Standards Act with respect to night, Sunday 
and holiday pay differentials. Customs believes it will 
prevail in the litigation. 


Recently Resolved Issues: 


Firearms Regulation : The Office of the General Counsel 

assisted the Assistant Secretary (Enforcement) in finalizing 
the documents that classified certain shotguns as 
"destructive devices." 


Ethics : The Office of the General Counsel consulted with 

RTC ethics officials and the Office of Government Ethics 
with respect to a provision of the Governmentwide Standards 
of Conduct concerning whether a personal or business 
relationship may create the appearance of a loss of 
impartiality. At issue was whether an official who has such 
a relationship with an individual who may be affected by a 
Government decision should be recused from participation in 
the decision. In this regard, the Office concurred in the 
RTC Ethics Officer's advice to the Interim RTC CEO that he 
was under no legal obligation to recuse himself from a 
certain matter before the RTC. 
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Vacancy Act; 


The Office of the General Counsel concluded, after 
consulting with the Department of Justice, that the 
President may substitute a Presidential appointee for 
another such appointee who has been detailed to a vacant 
position under the Vacancy Act. Such a substitution can be 
done as long as it is done within the time limits that apply 
to the original detail. 

The Office of the General Counsel responded to a suggestion 
by Congressman Leach that the Deputy Secretary's duties in 
his Vacancy Act detail to the RTC are limited because of the 
differences between the responsibilities for which he was 
confirmed and those for which he has been detailed to the 
RTC. The Office has determined that there is no support for 
this suggestion. 


III. Additional Information: 

Other Matters of Interest: 

Experiments Involving Human Subjects : Pursuant to a 

Presidential memorandum of February 17, the Office of the 
General Counsel is surveying Treasury bureaus to determine 
if any are engaged in experiments involving human subjects 
and whether such experiments are in compliance with Federal 
policy. 

Regulatory Action : The Office of the General Counsel has 

reviewed the following regulations, which are expected to be 
issued shortly: 

U.S. Customs Service second proposed rule concerning 
petroleum refineries in foreign trade subzones. Forwarded 
for clearance 2/25. 

IRS final rule concerning corporate ownership changes in 
bankruptcy; treatment of qualifying indebtedness. Forwarded 
for clearance 2/25. 

IRS final rule concerning corporate ownership changes in 
bankruptcy; valuation rules. Forwarded for clearance 2/25. 

IRS final rule concerning option attribution rules. 

Forwarded for clearance 2/25. 

U.S. Customs Service proposed rule conforming its regula- 
tions governing preliminary vessel entry and permits to 
lade/unlade to statutory revisions made by the Customs 
Modernization Act. Forwarded for clearance 3/1. 
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IRS temporary and proposed rules concerning elections with 
respect to the amortization of intangible assets. Forwarded 
for clearance 3/2. 

Personnel : 

Nominations : 

The Office of the General Counsel is prepared to clear the 
nomination of Phil Diehl as the Director of the U.S. Mint as 
soon as it is made. 

The Office of the General Counsel is working with White 
House Counsel to review of the financial disclosure 
statement submitted by the prospective nominee for Alternate 
U.S. Director to the Inter-American Development Bank. 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 


February 24, 1994 

MEMORANDUM FOR CHRISTINE VARNEY 

FROM: Joshua L. StemeT^*^> 

SUBJECT: Weekly Report ^ 

Attached is our weekly report for the week of February 27. I'm 
faxing a copy now and a hard copy is coming tomorrow. 

Attachment 

cc: Ed Knight 
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DEPARTMENT OF THE TREASURY 

WASHINGTON. O.C. 20220 


February 24, 1994 

MEMORANDUM FOR MACK McLARTY, THE WHITE HOUSE 
FROM: Lloyd Bentsen 

SUBJECT: Weekly Report for the week of February 27, 1994 

KEY DEPARTMENT NEWS 

Possible Treasury-related topics for press coverage include: 

o The Brady Law goes into effect 
o Removal of two military-style weapons from the market 
o The anniversary of the ATF raid in Waco 


THE WEEK AHEAD 

Bradv Implementation : I will hold a press conference at a D.C. police station on the 
implementation of the five-day waiting period and background check provisions in the Brady 
Bill. ATF officials will also be on hand to provide detailed briefings on how to comply with 
the law and on ATF’s efforts to make sure gun dealers are fully informed of their 
responsibilities. 

Removal of two new militarv-stvle weapons from t he public market: I will also announce 
that I have directed Treasury’s Bureau of Alcohol, Tobacco, and Firearms to^nd the 
uncontrolled public sale of two widely recognized military-style assault weapons. After a 
new review of existing regulatory authority, ATF has concluded that it can ban the 
uncontrolled public sale of these weapons, which have no sporting purpose, by placing them 
in the same legal category as machineguns. Dealers will require a special, $4000 license to 
sell them. There will be a $200 tax on each sale, and buyers will first have to undergo 
finger printing and a rigorous background check. All such weapons now in public hands will 
have to be registered with the ATF, as will all future purchases. This announcement, which 
is being closely held, is being coordinated with the White House and Justice Department 
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Reeulatorv Consolidation : I will testify before the Senate Banking Committee on March 1 
regarding the Administration’ plan to consolidate bank regulation Comptroller of the 
Currency Gene Ludwig and Treasury Under Secretary Newman will testify as well. Gene 
Ludwig and 1 are also meeting with members of both the House and Senate Banking 
Committees to build support for the initiative. In addition, op-eds in support of the 
Administration plan have been accepted for the American Banker and The New York Times . 
We understand that The Los Angeles Times is also considering running a supportive op-ed. 

Mv other activities : On Monday, February 28th, I will meet with British Prime Minister 
John Major. On Tuesday, I may participate in a White House announcement of a Justice 
Department anti-crime program, attend the swearing-in of new Treasurer Mary Ellen 
Withrow, and attend a reception for Senator John Glenn. On Thursday, I will have lunch 
with business leaders to discuss the upcoming G-7 Jobs Conference in Detroit On Friday, I 
will travel to Texas for ceremonies at the University of Texas - Pan American and for the 
Border Texan of the Year Award. 

Other Treasury events next week will include the following: 

Waco Anniversary : Monday will also be the anniversary of the ATF raid on the Branch 
Davidian compound in Waco, where four ATF agents died. ATF Director John Magaw will 
take place in a memorial service for the slain agents in Washington. The fact that the verdict 
in the Branch Davidian trial could come as early as today or tomorrow is likely to increase 
attention to the anniversary. 

New Treasurer to be Sworn In : The Vice President will administer the oath of office to 
Mary Ellen Withrow on March 1. She will be the 40th Treasurer of the United States. 

CONGRESS 

Mutual Funds : Comptroller Ludwig will testify before the House Energy and Commerce 
General Oversight Subcommittee on March 3. 

ETC Implementation of Mi norit y . w ri. W o m g n-Qwucd -Bysingssa^MaggingolLR e .fonns: The 
House Banking Subcommittee on General Oversight (Rep. Floyd Flake, D-N.Y., Chairman) 
has scheduled a hearing for Wednesday, March 2, at which RTC senior management will 
testify on the RTC’s implementation of efforts to provide minority and women-owned 
businesses maximum business opportunities. Deputy Secretary Roger Altman, in his capacity 
as Interim CEO of the RTC, may also testify to highlight the significant impact the 
Administration has had in expanding minority contracting and acquisition opportunities. 

Crime Bill : Chairman Brooks has informed his members that he would like them to finish 
up any anti-crime initiatives in subcommittee and prepare for full Committee action in mid- 
March. Brooks is targeting Floor consideration of the Crime Bills before the March 25 
Easter recess. 
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At this time, no decision has been made by Chairman Brooks as to the legislative vehicle to 
be used for conference with the Senate. On November 17, the Senate substituted its omnibus 
anti-crime package for the House’s "Cops on the Beat" bill and requested a conference. 
Although the House’s most likely course of action will probably be to pass several small bills 
to be used as vehicles for conference, the possibility of an anti-crime package or omnibus 
crime bill has not been ruled out. 

One of the major differences between the House and Senate positions at this time is the 
$22+ billion anti-crime trust fund included in the Senate bill. The Trust is to be funded by 
the planned 252,000 federal employee position cuts. There is still no matching trust fund 
legislation in the House. 

Treasury’s office of Enforcement is completing its initial package of proposed anti-crime 
legislation, and we will be working with Bruce Reed, staff at the Justice Department, and 
other Administration officials to shape the Administration position on the crime bill. 

Federal Law Enforcement Training Center (FLETC) Budget : The Director of FLETC will 
testify on the Administration budget request for FLETC before the House Appropriations 
Committee on March 4. 

ATF Report on Discrimination : At the request of House Treasury, Postal Appropriations 
Subcommittee Chairman Steny Hoyer, ATF will provide a report on steps it is taking to 
guard against discrimination or sexual harassment at the bureau. 

Confirmations : Robert Larsen, nominee to occupy the Democratic seat on the Thrift 
Depositor Protection Oversight Board, has completed all the necessary paperwork. The 
Oversight Board will coordinate with Senate Banking Committee efforts to schedule and 
complete his confirmation. 

Real Estate Appraisals : Rep. Flake, Chairman of the Subcommittee on General Oversight, 
Investigation and the Resolution of Failed Financial Institutions, has scheduled a hearing for 
March 1 to review the impact of the proposed rule by the federal regulators to change the 
threshold level from $100,000 to $250,000 for state-licensed or certified appraisals for real 
estate loans. The Subcommittee has invited the Appraisal Institute, the Consumer Federation 
of America, the OCC, the American Bankers Association, the General Accounting Office, 
the Federal Financial Institutions Examination Council and state licensing boards. 

FY 1995 Appropriations : FY 1995 Treasury Appropriations will begin next week. Each 
Treasury bureau, and the Treasury Budget office, have been meeting with House and Senate 
Appropriations Committee staff in advance of the hearings in order to ensure that Treasury 
witnesses will be prepared to address the specific concerns of the Subcommittee members. 
Hearings begin in the House on February 28, with consideration of the FY 1995 budgets for 
FinCEN, Treasury’s asset forfeiture fund, the Departmental Offices and the Office of the 
Inspector General. Hearings conclude in the House with my testimony on March 8. Senate 
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hearings begin with ATF and the Customs Service on March 2, and run through the my 
appearance on April 20. There are two Customs issues on which we believe the 
Administration will be criticized in these hearings: 1) we expect Representative Frank Wolf 
to question our commitment to enforcing U.S. trade law prohibiting the importation of good 
produced by Chinese forced labor, and 2) we expect Treasury, Postal Subcommittee 
Chairman DeConcini and Ranking Member Bond to contend that cuts in the Customs 
Service's Air and Marine Interdiction program show a weak Administration commitment to 
the war on drugs. 

Tax Issues : As part of our ongoing effort to assure that the tax treaty ratification process 
goes as smoothly as possible, Treasury officials recently briefed Congressional staff on the 
status of various treaty negotiations. Several treaties could be ready for Senate consideration 
before the end of this year. Treaties on which action is nearly complete include those with 
the Ukraine, Israel, Pakistan, Denmark, Bangladesh, Sri Lanka, Sweden, and Austria. These 
briefings will continue throughout the year as particular treaties become ripe for Senate 
consideration. 

We also took part in two other briefings for the staff of the Senate Finance Committee. 

These dealt with Federal Unemployment Tax Act taxes for Indian Tribes, and proposed 
amendments to the bankruptcy reform legislation (S. 540). 

The FUTA tax issue has been an ongoing problem. Many states have refused to let In dian 
Tribes participate in the unemployment compensation system because the Tribes have refused 
to pay the state portion of the unemployment compensation tax. These Tribes have taken the 
position that they ought to be allowed to participate on a reimbursement basis. Several states 
have been unwilling to take the risk. We currently are working with the Department of 
Labor to devise some alternatives for dealing with this problem. 

The bankruptcy reform legislation could be taken up by the Senate anytime after it is finished 
with the Balanced Budget Amendment. Treasury and IRS are working to devise a package 
of amendments that will ease IRS administrative problems in connection with bankrupt tax- 
payers. The amendments are primarily technical in nature and deal with such issues as tax 
assessments, tax refund offsets and calculation of interest rates. 

Superfund : Treasury and NEC staff met today with outside stakeholders in the insurance 
resolution fund section of the Superfund bill. At present, Treasury officials expect to testify 
March 3 before Rep. Swift's Subcommittee in Energy and Commerce on the insurance fund, 
but this hearing may be delayed in order to give the Administration more time to work out 
an agreement among the stakeholders on a framework for the fund. 
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REGULATORY ACTION 

Bradv Bill Implementation: On February 28, the five-day waiting period and background 
check requirements in the Brady Bill go into effect. As noted above, I plan to make a public 
appearance to highlight the fact, and ATF officials will provide briefings on the details of 
implementing and complying with the law. Regulations were published in the Federal 
Register two weeks ago, and ATF has worked to prepare both law enforcement agencies and 
licensed gun dealers for their responsibilities. Compliance procedures have been agreed 
upon by ATF and all the affected states. All 287,000 federally licensed gun dealers have 
been notified by mail of their general responsibilities, and further mailings reflecting the 
different procedures in different states are underway. ATF will also establish telephone 
hotlines to answer dealer and police questions about procedures. 

Realignment of Florida Customs Districts : The Customs Service will publish a notice of 
proposed rulemaking moving two Florida counties from the Miami District to the Tampa 
District, which will reflect established judicial districts in Florida. We do not expect 
significant press coverage or public interest. 

PRESS 

Assault Weapons Restrictions : We expect the announcement of the removal of the two 
assault weapons from the public market will draw significant press coverage. I plan to hold 
a press conference to announce the decision where the weapons will be on display. 

Bradv Implementation : The going into effect Monday of the major provisions of the Brady 
Law will also draw extensive press coverage. I will hold a press conference outside a D.C. 
police station to discuss how the law will be implemented. ATF’s Brady Law Coordinator 
and other relevant Treasury officials will also brief the media. 

Waco Anniversary : The Monday anniversary of ATF’s Waco raid, combined with the 
impending verdict in the Branch Davidian trial, should draw substantial media attention. 
Assistant Secretary for Enforcement Ron Noble has already been interviewed by AP on 
lessons learned from the tragedy. 


WEEK IN REVIEW 

a. Events and Issues 

G-7 Finance Ministers’ Meeting : I will attend the G-& Finance Ministers’ meeting in 
Frankfurt, Germany, the 26th and 27th. The agenda will include western policy toward the 
Russian economy and world economic growth. 

QTS Cracks Down on Compliance with Community R einvestment Act: For the first time 
ever, the Office of Thrift Supervision denied permission to four federally chartered savings 
institutions to convert to state-chartered savings banks. Recent OTS examinations had found 
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the community lending and other services record deficient at all four institutions. 

B. Travel 

Germany: I leave tonight for the G-7 Finance Ministers’ meeting in Frankfurt, Germany. 

C. Speeches : 

National Association of Business Economists: I made brief remarks on the Administration’s 
economic accomplishments at a meeting of the National Association of Business Economists 
at the Treasury Department on Tuesday. 

d. Congress 

Mutual Savings Bank Conversions : The Senate Banking Committee will hold a hearing this 
Friday, February 25, on S. 1801, the Mutual Depository Institution Protection Act of 1994. 
The legislation, introduced by Senators Don Riegle and Alphonse D’Amato, would apply 
certain minimum standards to the conversion of savings associations and savings banks from 
the mutual form to the stock form. Jonathan Fiechter, Acting Director of the OTS, and Skip 
Hove, Acting Chairman of the FDIC, are scheduled to testify. 

The Senate testimony comes on the heels of House Financial Institutions Subcommittee 
hearings held in late January and early this month. Companion legislation in the House 
would similarly seek to combat abuses by management and insiders on conversions of 
depository institutions from mutual to stock form. Committee action this year on conversion 
legislation appears highly likely. 

Interstate Banking/Branching/Consolidation: The Senate Banking Committee Wednesday 
marked up the Interstate Banking and Branching Act of 1994 by a unanimous vote of 19-0. 
The manager’s amendment adopted by the Committee incorporated several substantive 
changes and clarifications to the Committee print that had been the subject of lengthy 
discussions between Treasury and Committee and Member staff. 

The Administration strongly supports this bill, but Treasury Under Secretary Frank Newman 
has conveyed to Senate Banking Chairman Don Riegle concerns regarding several of the 
bill’s provisions. Our chief concern is regarding the national treatment of foreign banks. 

The manager’s amendment as drafted would not permit foreign banks to branch across state 
lines except through a subsidiary U.S. bank. The U.S. has repeatedly objected to similar 
requirements imposed by foreign countries on U.S. banks that operate abroad. Such 
requirements disproportionately burden U.S. banks and deny them equality of competitive 
opportunity in foreign financial markets. The language adopted is at direct odds with both 
larger objectives contained within pending Fair Trade in Financial Services legislation as well 
as specific national treatment language we support within the House Financial Institutions 
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Subcommittee interstate print (H.R. 3841). This provision, as well as remaining questions 
on state taxation, will require further action on our part to seek to amend the Committee 
print either on the Senate floor or in conference. 

The House Banking Committee markup of H.R. 3841, previously scheduled for Thursday, 
February 24, has been tentatively rescheduled for March 8 or 9. Treasury officials met last 
Thursday with Committee and Subcommittee staff, as well as industry representatives, to 
discuss Subcommittee print provisions governing applicable state law and conditions 
precedent imposed by states upon banks seeking to engage in interstate. Treasury remains at 
significant odds with the industry over how best to meet their concerns. 

Health Care: Treasury staff met with Rep. J.J. Pickle this week to discuss the 
Administration's plan. Rep. Pickle has asked Roger Altman to participate in a health care 
forum in Austin on April 4, 5, or 6th. 

E. Controversy 

Whitewater/Madison Guaranty : In my capacity as Chairman of the RTC's Oversight Board, 

I joined Deputy Secretary Altman (interim RTC CEO) and the other board members today to 
testify before the Senate Banking Committee for their semi-annual RTC hearing. Committee 
Republicans seized the opportunity to focus attention upon Madison Guaranty and 
Whitewater. 

The House Banking Committee has yet to schedule a date for its hearing at which both Roger 
Altman and I will testify. 


SECRETARIAL WORK ON PRESIDENTIAL INITIATIVES 

Health Care : A Treasury Department booklet on how the President's health care reform plan 
affects federal workers is at the White House for final review. Once cleared, we will 
distribute it to all Treasury Department employees, and we will be happy to assist other 
agencies who wish to use the booklet as a model for their own employees. 

Crime : In addition to the Brady implementation and selective weapons restrictions outlined 
above, I have instructed the Treasury Department's Office of Enforcement ta construct a 
broad set of possible anti-crime initiatives for consideration in developing an Administration- 
wide position on the legislation. I will also be making public appearances to build support 
for the firearms initiatives I announced in January and for other anti-crime initiatives. 
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February 27 
February 28 

March 1 


March 2 

March 3 
March 4 


March 7 
March 8 
March 10 
March 14-15 


SECRETARY’S SCHEDULE FOR THE WEEK 
Return from G-7 Finance Ministers’ meting in Frankfurt 
Possible Brady Event 

Lunch with British Prime Minister John Major 

Senate Banking Committee testimony on bank regulatory consolidation 

Possible White House crime event 

Swearing in of Treasurer 

Reception for Senator Glenn 

Breakfast with House Banking Committee Democrats on bank 
regulatory consolidation 

Lunch with Senator Lauch Faircloth 

Business leaders lunch in preparation for G-7 Jobs Conference 

UT - Pan American Bentsen Chair reception 

Border Texan of the Year Award 

SECRETARY SCHEDULE FOR MONTH 
Meeting with Danish Deputy Minister Jelved 
Lunch with Senator DeCondni 
House Appropriations Subcommittee testimony 
Possible lunch with Senator Dingell 
House Foreign Operations Appropriations testimony 
Lunch with economists & labor leaders 
G-7 Jobs Conference in Detroit 
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March 18-19 
March 21 
March 22 
March 23 
March 29 

February 28 
March 1 

March 2 


March 3 


APEC Finance Ministers meeting in Honolulu 

Securities Industry Association speech 

Senate Foreign Operations Appropriations testimony 

New York - Savings Bonds Campaign lunch, other events TBD 

Reception for Senator Harris Wofford 

DEPUTY SECRETARY’S SCHEDULE FOR WEEK 

Lunch with British Prime Minister John Major 

Meeting with Representative Lynn Schenk on the location of the Border 
Environmental Cooperation Commission 

Speech to U.S. -Japan Business Council 

Speech to the Council on Competitiveness on the economy and 
international competitiveness 

Dinner with GATT Chairman Peter Sutherland 

Meeting with Senator Bob Kerrey on health care 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 


ASSISTANT SECRETARY 


February 23 , 1994 



MEMORANDUM FOR SECRETARY BENTSEN 

FROM: Michael B. Levy 

Assistant Secretary (Legislative Affairs) 

SUBJECT: Weekly Report 


Confirmations 

Robert Larsen, nominee to occupy the Democratic seat on the 
Thrift Depositor Protection Oversight Board, has completed all 
the necessary paperwork as of last Friday. The Oversight Board 
will coordinate with Senate Banking Committee efforts to schedule 
and complete his confirmation. 

We anticipate that Philip Diehl's confirmation will be sent 
to the Senate within the next few weeks. 


Interstate Banking/ Branching/ Consolidation 

The Senate Banking Committee met this morning and successfully 
marked up the Interstate Banking and Branching Act of 1994 by a 
unanimous vote of 19-0. The manager's amendment adopted by the 
Committee incorporated several substantive changes and 
clarifications to the Committee print that had been the subject 
of lengthy discussions and negotiations between Treasury and 
Committee and Member staff. None of the 38 amendments filed with 
the Committee were offered at the markup. 

In a letter dated February 22 from Under Secretary Frank Newman 
to Senate Banking Chairman Don Riegle, the Administration 
expressed its strong support for the legislation and its many 
reforms. Despite the bill's strengths and our support, there 
were several areas of lingering concern that were noted in an 
attachment to the letter. Among those concerns were provisions 
regarding: (1) state taxation; (2) state conditions on interstate 
consolidation during opt-in period; (3) consolidation of 
freestanding national banks; (4) concentration limits; (5) 
community reinvestment act; and (6) national treatment of foreign 
banks. 
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It is this last issue that is of primary concern to Treasury. 

The manager's amendment as drafted would not permit foreign banks 
to branch across state lines except through a subsidiary U.S. 
bank. As noted in the Newman letter to Riegle, the U.S. has 
repeatedly objected to similar requirements imposed by foreign 
countries on U.S. banks that operate abroad. Such requirements 
disproportionately burden U.S. banks and deny them equality of 
competitive opportunity in foreign financial markets. The 
language adopted is at direct odds with both larger objectives 
contained within pending Fair Trade in Financial Services 
legislation as well as specific national treatment language we 
support within the House Financial Institutions Subcommittee 
interstate print (H.R. 3841) • This provision, as well as 
remaining state taxation questions, will require further action 
on our part to seek to amend the Committee print either on the 
Senate floor or in conference. 

The House Banking Committee markup of H.R. 3841, previously 
scheduled for Thursday, February 24, has been tentatively 
rescheduled for March 8 or 9. Banking Committee Chairman Henry 
Gonzalez had sought to complete on Thursday also the pending 
markup of Fair Credit Reform Act legislation sponsored by Rep. 

Joe Kennedy, but Gonzalez felt compelled to cancel the markup to 
accommodate a personal conflict in Kennedy's schedule. Treasury 
Legislative Affairs and Financial Institutions met last Thursday 
with Committee and Subcommittee staff, as well as industry 
representatives, to discuss Subcommittee print provisions 
governing applicable state law and conditions precedent imposed 
by states upon banks seeking to engage in interstate. Treasury 
remains at significant odds with the industry over how best to 
compromise their concerns. 

Thrift Depositor Protection Oversight Board Hearings 

The Thrift Depositor Protection Oversight Board and the 
Resolution Trust Corporation will present testimony to the Senate 
Banking Committee at its semi-annual hearing on Thursday, 

February 24. You (in your capacity as Chairman of the oversight 
Board) and Deputy Secretary Altman (in his capacity as Interim 
Chief Executive Officer of the Resolution Trust Corporation) will 
appear before the Committee. 

We fully anticipate that the Committee Republicans will seize the 
opportunity to focus attention upon Madison Guaranty and 
Whitewater. The House Banking Committee has yet to schedule a 
date for its hearing at which both you and Deputy Secretary/ 
Interim RTC CEO Altman will testify. 
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Mutual Savings Bank Convarsions 

The Senate Banking Committee will hold a hearing this Friday, 
February 25, on S. 1801, the Mutual Depository Institution 
Protection Act of 1994. The legislation, introduced by Sens. Don 
Riegle and Alphonse D' Amato, would apply certain minimum 
standards to the conversion of savings associations and savings 
banks from the mutual form to the stock form. Jonathan Fiechter, 
Acting Director of the OTS, and Skip Hove, Acting Chairman of the 
FDIC, are scheduled to testify. 

The Senate testimony comes on the heels of House Financial 
Institutions Subcommittee hearings held in late January and early 
this month. Companion legislation in the House would similarly 
seek to combat abuses by management and insiders on conversions 
of depository institutions from mutual to stock form. Committee 
action this year on conversion legislation appears highly likely. 


RTC Implementation of MWOB Management Reforms 

The House Banking Subcommittee on General Oversight (Rep. Floyd 
Flake, D-N.Y., Chairman) has scheduled a hearing for Wednesday, 
March 2, at which RTC Interim CEO Roger Altman and RTC senior 
management have been requested to present testimony. The purpose 
of the hearing is to "examine the RTC's 1994 implementation of 
the RTC Completion Act's Section 3 Management Reforms which 
provide minority and woman-owned contractors and acquirers with 
enhanced opportunities and preferences to do business with and to 
acquire failed minority institutions •" 

While there is little precedent for the RTC CEO to appear and 
present testimony before a House Subcommittee, Legislative 
Affairs is recommending that Interim CEO Altman accept the 
invitation to appear. Implementation of the MWOB program, your 
RTC management reforms and the expansion of minority contracting 
and acquisition opportunities under your leadership and that of 
Interim CEO Altman represent a significant success story. Given 
that RTC success stories are infrequent, the hearing represents a 
unique opportunity for the RTC (and you and Interim CEO Altman 
through his appearance) to accept fundamental credit for the MWOB 
successes . 

The regulations pertaining to the definition of a "minority 
community" are scheduled to appear Thursday. 
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Regulatory Consolidation 

Hill 

On Tuesday afternoon, February 22, you net with the Democratic 
Members of the Senate Banking Committee. Some of the Members 
were unable to attend due to scheduling conflicts and late notice 
from Senator Riegle's staff about the meeting. You are scheduled 
to testify before the Senate Banking Committee on March 1. under 
Secretary Newman will testify as well. 

Comptroller Ludwig was scheduled to meet with Rep. Ridge (R-PA) 
and Senator Campbell (D-CO) on February 22, but both meetings 
were cancelled. Comptroller Ludwig, however, is scheduled to 
meet with Chairman Gonzalez today. Rep. Shumer (D-NY) on February 
24, and Senator Moseley-Braun on March 1. Under Secretary Newman 
is scheduled to meet with Senator Dodd (D-CT) on February 24 and 
Senator Domenici on February 25. In addition. Legislative 
Affairs is trying to schedule visits for Unddr Secreatry Newman 
with Senators Faircloth (R-NC) , Kerry (D-MA) , Boxer (D-CA) and 
Roth (R-DE) in the next week. 

We are also trying to schedule a breakfast meeting for the 
Secretary with some Democratic Members of the House Banking 
Committee for the first week in March. 

Op-Eds 

Articles have been accepted for the American Banker and the 
New York Tings . We are still waiting for the Los Angeles Times 
to tell us if they will accept an article submitted in support 
of the Administration's regulatory consolidation proposal. 


Community Development Financial Institutions (CDFI) 

House Banking Committee 

Domestic Finance has to follow-up on two outstanding issues: Rep. 
Flake's Bank Enterprise Act (BEA) amendments and Rep. Kanjorski's 
securitization bill. 

Senate Banking Committee 

The Senate Banking Committee anticipates that S. 1275, Community 
Development, Credit Enhancement, and Regulatory Improvement Act 
of 1993, will go to the Senate floor in mid-March. The Senate 
Banking Committee Staff is not aware of any BEA amendments at 
this point in time. The reverse redlining subtitle is causing 
finance companies to become concerned and may force them to try 
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to get one of the Senators to offer an amendment opposing the 
reverse redlining portion of the bill. In addition, there is 
talk on the Hill that interstate banking/ branching and flood 
insurance will be attached to the CDFI bill. 

U.8. Mint 

Old San Francisco Mint 

Treasury and the U.S. Mint are working closely with the Staff of 
the various Congressional Members of the California delegation to 
come to some resolution on the closing of the Old U.S. Mint in 
San Francisco. 

The World War II Peace Accords Commemorative Coin Act, H.R. 3820, 
co-sponsored by Reps. Smith, Pickle and Montgomery, was referred 
to the House Banking committee on February 8. The bill would 
require the Secretary of the Treasury to mint coins in 
commemoration of the 50th anniversary of the signing of the World 
War II peace accords on September 2, 1945. 

Real Estate Appraisals 

Rep. Flake, Chairman of the Subcommittee on General Oversight, 
Investigation and the Resolution of Failed Financial Institu- 
tions, has scheduled a hearing for March 1 at 10:00 a.m. The 
purpose of the hearing is to review the impact of the proposed 
rule by the federal regulators to change the threshold level from 
$100,000 to $250,000 for state-licensed or certified appraisals 
for real estate loans. The Subcommittee has invited the 
Appraisal Institute, the Consumer Federation of America, the OCC, 
the American Bankers Association, the General Accounting Office, 
the Federal Financial Institutions Examination Council and state 
licensing boards. 

Crime Bill 

Chairman Brooks has informed his members that he would like them 
to finish up any anti-crime initiatives in subcommittee and 
prepare for full Committee action in mid-March. Brooks is 
targeting Floor consideration of the Crime Bills prior to the 
March 25 Easter recess. 

At this time, no decision has been made by Chairman Brooks as to 
the legislative vehicle to be used for conference with the 
Senate. On November 17, the Senate substituted its omnibus anti- 
crime package for the House's "Cops on the Beat" bill and 
requested a conference. Although the House's most likely course 
of action will probably be to pass several small bills to be used 
as vehicles for conference, the possibility of an anti-crime 
package or omnibus crime bill has not been ruled out. 
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One of the major differences between the House and Senate 
positions at this time is the $22+ billion anti-crime trust fund 
included in the Senate bill. The Trust is to be funded by the 
planned 252,000 federal employee position cuts. There is still 
no matching trust fund legislation in the House. 

Treasury's office of Enforcement has completed its initial 
package of proposed anti -crime legislation and in the upcoming 
weeks, we will be discussing the package with key Members of the 
House and Senate in an attempt to have the package, or elements 
of the package, introduced and included as part of the Crime 
Bill. 


Buy-out Legislation 

Just prior to the President's Day recess, the House and Senate 
passed amended versions of H.R. 3345, the Federal Work force 
Restructuring Act of 1994, or "Buy-Out Bill".'' The bill passed 
with strong support in the House, but stalled in the Senate. 
Eventually an amended version sponsored by Senator Roth passed on 
a voice vote. Senator Roth's amendments would require the 
savings from the 252,000 Federal FTE reductions to be directed to 
an anti-crime trust fund, like that in the Senate Crime Bill. 
Senator Roth's amendments also require each agency offering buy- 
outs to contribute an amount equal to 17 percent of each bought- 
out employee's final basic pay to the Civil Service Retirement 
and Disability Fund. The 17 percent contribution, in conjunction 
with the 9 percent contribution already contained in the bill 
(for a total of 26 percent), will significantly decrease the 
cost-effectiveness of offering buy-outs to eligible employees and 
is strongly opposed by the House. The Vice President's office 
and the National Partnership Council are attempting to work with 
both sides to agree on a compromise. Neither house has requested 
a conference on the bill at this time. Should the Administra- 
tion's buy-out effort fail. Congressman Hoyer may include an 
amendment in Treasury's FY 1995 Appropriations bill to give 
Treasury the authority to offer buy-outs in FY 1995. 


FY 1995 Appropriations 

Testimony for the FY 1995 Treasury Appropriations hearings is 
being transmitted to the Hill beginning this week. Each Treasury 
bureau, and the Treasury Budget office, have been meeting with 
House and Senate Appropriations Committee staff in advance of the 
hearings in order to ensure that Treasury witnesses will be 
prepared to address the specific concerns of the Subcommittee 
members. Hearings begin in the House on February 28, with 
consideration of the FY 1995 budgets for FinCEN, Treasury's asset 
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forfeiture fund, the Departmental Offices and the Office of the 
Inspector General* Hearings conclude in the House with the 
appearance of Secretary Bentsen on March 8* Senate hearings 
begin with AT F and the Custoas Service on March 2, and run 
through the Secretary's appearance on April 20* 


Tax Issues 

As part of our ongoing effort to assure that the tax treaty 
ratification process goes as ssoothly as possible, ve took part 
in a briefing session for Capitol hill staff on the status of 
various treaty negotiations* Several treaties could be ready 
for Senate consideration before the end of this year. Treaties 
on which action is nearly complete include those with the 
Ukraine, Israel, Pakistan, Denmark, Bangladesh, Sri Lanka, 

Sweden, and Austria. These briefings will continue throughout 
the year as particular treaties become ripe for Senate 
consideration* 

We also took part in two other briefings for the staff of the 
Senate Finance Committee* These dealt with FUTA taxes for Indian 
Tribes, and proposed amendments to the bankruptcy reform 
legislation (S* 540). 

The FUTA tax issue has been an ongoing problem. Many states have 
refused to let Indian Tribes participate in the unemployment 
compensation system because the Tribes have refused to pay the 
state portion of the unemployment compensation tax. These Tribes 
have taken the position that they ought to be allowed to parti- 
cipate on a reimbursement basis* Several states have been 
unwilling to take the risk* We currently are working with the 
Department of Labor to devise some alternatives for dealing with 
this problem* 

S. 540 could be taken up by the Senate anytime after it is 
finished with the Balanced Budget Amendment* We have been 
working with the IRS to devise a package of amendments that will 
ease IRS administrative problems in connection with bankrupt tax- 
payers. The amendments are primarily technical in nature and 
deal with such issues as tax assessments, tax refund offsets and 
calculation of interest rates* 
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superfund 

Treasury officials in connection with staff of the NEC will meet 
Thursday, February 24, with outside parties regarding the 
insurance resolution fund title of the Superfund bill. The idea 
is to move the discussion forward among various stakeholders. At 
present, we expect an invitation to testify March 3 before Rep. 
Swift's Subcommittee in Energy and Commerce on the insurance 
fund. This hearing may be delayed in order to give the Admini- 
stration more time to work out among the stakeholders agreement 
on a framework for the fund. Rep. Swift's Subcommittee will hold 
a hearing tomorrow on the remedy selection title of the bill. 
Treasury staff will monitor the hearing. 


Health Care 

Treasury staff met with Rep. J.J. Pickle this week to discuss the 
Administration's plan. Rep. Pickle has asked' Roger Altman to 
participate in a health care forum in Austin on April 4, 5, or 
6th. We are preparing a strategy memo for you regarding further 
discussions with the Members of Congress the White House has 
asked you to work with on health care. 


OATT 

We are urging White House and OMB officials to soon begin 
discussions with tax committee staff on possible options for 
financing GATT/6SP. This discussion will begin shortly depending 
on today's NEC meeting. 


Fair Trade in Financial Services 

While the Senate and House Banking Committees are moving forward 
with this legislation, it is mired at Ways and Means. Chairman 
Rostenkowski's concern that the Administration's legislation will 
"balkanize" USTR's sanctioning authority means that USTR must be 
given a more visible role in the legislation. Treasury staff is 
discussing options to achieve that with the industry and USTR. 

We hope to approach Ways and Means staff by the end of next week 
with compromise language. Both Chairman Dingell and Chairman 
Rostenkowski would oppose placing our current version of FTPS on 
the GATT implementing legislation. 
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The Multilateral Development Banks 

You will appear before the House Foreign Operations Appropria- 
tions Subcommittee on March 10 to present the Administration's 
MDB budget. You may meet with the four Republican members of 
Congressman Obey's subcommittee at around the same time to 
encourage their support for the Administration's budget. 
Treasury legislative staff continues to meet individually with 
the target group of 60 swing House members involved in our MDB 
education program. Congressman Obey has asked that you not 
intervene in the House Appropriation committee's 602(b) budget 
allocation process, although Senator Leahy is likely to want 
your help with Senator Byrd and Senate Appropriations later in 
the Spring. 
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DEPARTMENT OF THE TREASURY 

WASHINGTON, D.C. 20220 



February 18, 1994 

MEMORANDUM FOR MACK McLARTY, THE WHITE HOUSE 
FROM: Lloyd Bentsen 

SUBJECT: Weekly Report for the week of February 20, 1994 

KEY DEPARTMENT NEWS 

Possible Treasury-related topics for press coverage include: 

o RTC’s handling of Madison Guaranty 
o G-7 Finance Ministers’ meeting in Frankfurt 


THE WEEK AHEAD 

RTC’s Handling of Madison Guaranty : Along with the other members of the RTC’s 
Oversight Board (Roger Altman in his capacity as acting head of the RTC, Acting OTS 
Director Jonathan Fiechter, FDIC Chairman Skip Hove, and Fed Chairman Alan Greenspan), 
I will appear before the Senate Banking Committee for the required annual Congressional 
hearings. Republican members have pointed out that the annual hearing did not occur last 
year and have been pressing to hold it as soon as possible in order to use it as a forum to 
publicize their allegations on Whitewater and Madison Guaranty. 

G-7 Finance Ministers’ Meeting in Frankfurt : I will be joining the G-7 finance ministers in 
Frankfurt February 25 - 27. The agenda will include Russian reform and world economic 
growth. 

Mv Other Activities : I plan to meet with Senator Riegle February 22, and later that day I 
will make brief remarks her at Treasury welcoming the National Association of Business 
Economists. On the 23rd, I will meet with a delegation of California state legislators to 
discuss their concerns, and I will attend a reception for Representative Mel Reynolds. On 
the 24th, I will have lunch with small business CEOs to hear their thoughts with regard to 
the G-7 Jobs Conference. 
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IRS hits Blockbuster : Blockbuster Video’s corporate-owned stores will carry the IRS 
consumer tape "1993 Video Guide to Taxes," beginning the last weeks of February. 

Tax forms go high-tech : The IRS will, by the end of the month, release a computer disk of 
federal tax forms. The disk will include nearly 500 forms for 1993 taxes and 233 forms for 
1992 taxes, and it will available to the public through Government Printing Office book 
stores. 


CONGRESS 

Republican Inquiry into Foster Suicide : Representative William F. Clinger, Ranking 
Republican on the House Committee on Government Operations, has requested copies of all 
documents on file at the Treasury Department regarding Vince Foster’s death be turned over 
by noon, Monday, February 21. ATF’s ballistics tests on the gun used are believed to be his 
primary goal. Ron Noble, Assistant Secretary for Enforcement, has discussed the ballistics 
tests with Independent Counsel Robert Fiske to ensure that the Department does nothing that 
might interfere with his investigation. Fiske is considering the matter, and Treasury will 
comply with his decision regarding whether releasing the material to Clinger would hamper 
his investigation. 

Superfimd : Treasury officials are slated to brief on Tuesday staff of the House Energy and 
Commerce Committee on the insurance settlement fund proposal, and we expect to conduct a 
similar briefing for Senate Environment and Public Works staff. We are also working with 
tax-writing committee staffs in drafting the insurance settlement fund tax, and we expea that 
process to be completed in the next several days. We understand that Rep. Swift’s 
subcommittee intends to hold a specific hearing on the insurance settlement fund on March 3, 
and we anticipate that Treasury officials will be asked to testify. 

Fair Trade in Financial Services : Both the House and Senate are working on this legislation, 
which, by giving the Administration the authority to limit the growth of foreign access to the 
U.S. financial services market, would significantly strengthen our bargaining position in 
GATT-related negotiations. While the Senate Banking Committee has approved their version 
of this legislation and hopes for full Senate passage next month, the House version faces a 
much tougher fight. Chairman Rostenkowski and Trade Subcommittee Chairman Gibbons 
both oppose the present version of the bill on the grounds that it will divide sanctions 
authority among too many agencies. Consequently, we are working to determine if a 
modification of the legislation can be presented to Ways and Means which would warrant 
their attention to this legislation. Without modi fications this legislation will not be seriously 
?ddre$$ed by Way? aiyi Mean$, aiyl ftc de?d til? House, 

Interstate Banking/Branching/Consolidation : The Senate Banking Committee is scheduled to 
mark up interstate banking legislation on February 23 and the House Banking Committee on 
February 24. Treasury officials have been speaking with Members and staff to discuss 
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potential amendments and alternative means of addressing Member concerns. 

The tenor of the Senate Banking Committee going into this markup has changed dramatically 
with the announced decision of Sen. Christopher Dodd to back away from an insurance 
powers amendment. The popular sentiment is that interstate is now on the fast track with 
this year representing our best chances of getting a bill enacted. As such. Members are 
reluctant to be viewed as obstructionist and thus seem to be adopting a reasonable approach 
toward potential amendments. 

Crime Bill : Because of the work load caused by Special Counsel and Telecommunications 
legislation, the House Judiciary Committee has yet to take up anti-crime legislation at the full 
Committee. Chairman Brooks has informed his members that he plans to address anti-crime 
initiatives after the President’s Day break and has targeted full Committee action for mid- 
March in order to allow for consideration on the House Floor prior to the March 25, Easter 
recess. 


At this time, no decision has been made by Chairman Brooks as to the legislative vehicle to 
be used for conference with the Senate. On November 17, the Senate substituted its omnibus 
anti-crime package for the House’s "Cops on the Beat" bill and requested a conference. 
Although the House's most likely course of action will probably be to pass several small bills 
to be used as vehicles for conference, the possibility of an anti-crime package or omnibus 
crime bill has not been ruled out. 

One of the major differences between the House and Senate positions at this time is the $22 
billion anti-crime trust fund included in the Senate bill. The Trust is to be funded by the 
planned 252,000 federal employee position cuts. There is still no matching trust fund 
legislation in the House. 

Community Development Financial Institutions (CDFD 

House Banking Committee - One of the issues that still needs to be resolved is what 
agreement we can come to with Congressman Flake on the Bank Enterprise Act (BEA) 
Amendments he wishes to offer to the CDFI bill. Treasury Under Secretary for Domestic 
Finance Frank Newman is preparing to make an offer to Congressman Flake. We are also 
speaking with Congressman Kanjorski’s staff to ascertain his position on the securitization 
portion of the bill. We expect that real estate interests will attempt to attach a commercial 
real estate securitization section to the conference report. 

Senate Banking Committee - The Senate Banking Committee anticipates that S. 1275, 
Community Development, Credit Enhancement, and Regulatory Improvement Act of 1993, 
will go to the Senate floor in mid-March. Committee Staff is not aware of any BEA 
amendments, but amendments on other issues are possible. 

Mutual-to-stock conversions : The Senate Banking Committee has invited Treasury’s Office 
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of Thrift Supervision to testify on February 25 on mutual-to-stock conversions. 

REGULATORY ACTION 

Casino Reporting and Recordkeeping : Treasury’s Office of Financial Enforcement will 
tomorrow file with the Federal Register a final rule delaying the effective date of a 
previously published final rule increasing the reporting and recordkeeping requirements for 
casinos under the Bank Secrecy Act. We now plan to issue new regulations in December, 
after a review of other anti-money laundering efforts and after Congressional consideration of 
the Nevada casino exemption to Bank Secrecy Act requirements and Indian gaming. Because 
industry press has speculated for some time that the implementation of the rule would be 
postponed, reaction in Nevada and the gaming industry is expected to be positive but muted. 

IRS Regulation on Interest for Overpayment of Taxes : Under certain circumstances, the IRS 
pays interest to taxpayers when they overpay their taxes and choose to have the overpayment 
applied to a different tax liability that is due later. The IRS is about to publish the final 
version of regulations governing this issue. 

Survey of Foreign Financial Assets : Treasury’s Office of Economic Policy is about to 
promulgate reporting requirements regarding foreign currency and capital holdings of large 
U.S. businesses and their foreign affiliates. The new reporting requirements will enable 
Economic Policy to begin at the end of March to survey U.S. holdings of foreign assets and 
to issue revised weekly, monthly, and quarterly reports. The new requirements reflect 
comments received during the public comment period and are not expected to generate public 
objections. 

Taxpayer Information Number (TIN) Matching Program : Treasury is about to publish 
temporary regulations and a notice of proposed rulemaking regarding the TIN Matching 
Program. This prototype program will allow employers or others who pay taxes for third 
parties to check with the IRS to see if the name and TIN number of an employee (or other 
payee) matches IRS records. IRS will let an employer know if a TIN does not match 
without revealing the reason for the failure to match, thus allowing the employer (or other 
payor) to contact the employee (or other payee) for a correction while maintaining the 
employee’s privacy. Payors have called for the establishment of such a program, and the 
1993 budget reconciliation act’s conference report called for such a program. 

ConsolidatiQiLofLSavings Bonds Processing and Imp lementing ne w Processing System : 
Treasury’s Bureau of Public Debt will publish regulations designating five Federal Reserve 
Offices as savings bonds processing sites and implementing a new processing system. The 
new regulations reflect consolidation and site selection decisions made over a year ago, and 
little or no public reaction is expected. 

Government Securities Act Regulations : Treasury’s Office of Domestic Finance will publish 
regulations improving consumer protections for transactions involving certain mortgage- 
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backed and government securities. The regulations fare entirely non-controversial (only one 
letter was received during the public comment period, and the final regulations reflect the 
concerns raised in that letter), and we understand th$ SEC is likely to modify their rules to 
be consistent with ours. The main interesting aspect of the new regulations is that they were 
first proposed three years ago, but they could not be implemented until recently because the 
Treasury Department’s relevant rulemaking authority had lapsed. The passage of the 
Government Securities Act Amendments of 1993 restored our authority and made these 
regulations possible. 

IRS Regulations Regarding the Tax Treatment of Certain IndebtednessJncomc : The IRS will 
issue final regulations concerning indebtedness income. The proposed regulations were well 
received and the final ones make only technical changes. Little public interest is expected. 


PRESS 

Customs Asked About Secret Shipments of U.S. Arms to Bosnia : In an interview. Customs 
Office of Enforcement has strongly refuted a suggestion made by reporter Doug Waller of 
Newsweek that U.S. Customs officers involved in Sanctions Assistance Missions might be 
aware that the U.S. Government is supplying U.S. war material to Bosnia and have been 
asked to look the other way. While Waller seems satisfied that U.S. Customs officers are 
diligently enforcing the sanctions from their positions on the Macedonia border, he may have 
a story in next week’s issue alleging that Danish Customs officers in a different region are 
allowing war materials to go to the Bosnian government. 

Allegations of Forced Labor Imports from Japan : Dateline (ABC), the New York Times 
and 60 Minutes have recently inquired with the Customs Service about allegations of 
Japanese imports produced by forced labor. The importer in question is Sega Electronics of 
Redwood City, California. The source is a U.S. citizen who served time in a Japanese 
prison. 

Late last year, Sega voluntarily disclosed to Customs that one of its video game components 
had been manufactured by a subcontractor using Japanese prison labor. The practice had 
ceased 12 months before Sega’s disclosure. 

Customs investigated the allegations and found no evidence that Sega was aware of the 
practice at the time of importation nor was there any indication of criminal intent. However, 
the Customs investigation remains open. 


WEEK IN REVIEW 


A. Events and Issues 
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Comptroller of the Currency Gene Ludwig will speak on bank regulatory consolidation 
February hS at the annual convention of the Independent Bankers Association of America. 

\ 


Treasipy Analysis of Balanced Budget Amendment Impact : Treasury's Office of Economic 
Policy 1 prepared an analysis of how spending cuts and tax increased needed to comply with 
the Balanced Budget Amendment would affect each state in the Union. The analysis was 
released at the White House Monday. 


ATF Investigating Amarillo Fires : ATF’s Western National Response Team was sent to 
Amarillo February 14 to investigate a fire in a small shopping mall. The estimated loss is 
expected to exceed $3 million. The ATF involvement has received some local media 
attention. 


B. Travel 

Mexico : I have been in Mexico all week. I am meeting today with Mexican President 
Salinas, Finance Minister Aspe, and Trade Minister Serrapuche in Mexico City. 

C. Congress 

Regulatory Consolidation - Last Thursday, February 10th, I had lunch with several 
Democratic House Members 1 to discuss their position on regulatory consolidation. The 
meeting went well, with most of the Members indicating that they would support us on this 
issue. Under Secretary Newman and Comptroller Ludwig are also continuing to visit 
members of the House and Senate Banking Committees. 

Last week, Under Secretary Newman and Assistant Secretary Rick Carnell met with the ABA 
Government Relations Council at its breakfast meeting. After the meeting the ABA and the 
Bankers Roundtable sent a joint letter to Newman on their principles for regulatory 
consolidation. A brief account of their letter appeared in today’s Wall Street Journal . 

The Shadow Financial Regulatory Committee held a press conference at Noon on February 
14, to discuss its position on regulatory restructuring, mutual to stock conversions and CRA. 
Most of their announced principles were consistent with our bank regulatory consolidation 
proposals; however, they did come out against having a single regulator. 

We anticipate that some op-eds in favor of our proposal will appear in the New York Times , 
the American Banker and possibly the Los Angeles Times , but we do not know the dates. 


The members who attended were: Reps. LaFalce (D-NY), Vento (D-MN), Kanjorski(D-PA), 
Hinehey (D-NY), Orton (D-UT) and Klein (D-NJ). 
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Balanced Budget Amendment - jThe Department’s study on the impact of the amendment on 
each state was released Monday. A number of congressional offices, particularly amendment 
sponsors, were upset that we had done such a study. We are not distributing the study to 
congressional offices unless they specifically request the information. 

Emergency Supplemental Appropriation - The FY 1994 Emergency Supplemental 
Appropriation, which provided relief for the Los Angeles earthquake, was signed into law by 
the President on Saturday, February 12. Senator DeConcini included an amendment making 
the necessary technical corrections to existing law to allow Treasury to create the Under 
Secretary for Enforcement position mandated in the FY 1994 Treasury appropriation. 

OveMhe-Counter Financial Derivatives - Treasury officials met Wednesday with House 
Banking Committee minority staff to discuss H.R. 3748, the Derivatives Supervision Act of 
1994. We asked for the meeting in order to better understand Rep. Jim Leach's intent in 
introducing the legislation and his plans going forward. 

The minority staff in attendance were fairly conciliatory, and they acknowledged that the 
Working Group on Financial Markets which I chair is already accomplishing the substance of 
that which Leach is attempting to achieve via legislation. We believe Leach intended his 
legislation to give notice to both the Working Group and the markets that any threats to 
safety and soundness resulting from some derivatives calamity will be dealt with both quickly 
and sternly through legislative action. 

Health Security Act Tax Issues - Treasury’s Office of Tax Analysis this week completed and 
sent to Gene Sperling estimates of the number of people who would be affected by limiting 
the deductibility of employer-provided health insurance - as called for by the Cooper plan. 
We were unable to estimate the number who would be affected by the Cooper plan itself 
because his legislation omits key details which could significantly alter the estimate. 

The Ways and Means Select Revenue Measures Subcommittee concluded its first look at tax 
issues in the Health Security Act last week with two days of hearings. The most contentious 
issue considered was the provision giving the Treasury Department the regulatory authority 
to reclassify certain work relationships. Notwithstanding reassurances given by Assistant 
Secretary Samuels, most witnesses testified to the effect that this would amount to an overly- 
broad grant of authority to the Treasury Department and that the government’s bias would be 
to upset long-standing work relationships by reclassifying most independent contractors as 
employees. Testifying in favor of the Administration’s proposal were the building trades 
representatives who alleged that there is a significant amount of fraud taking place in the 
construction industry. Subcommittee Chairman Rangel indicated that it was unlikely that the 
Administration would get the type of authority we are seeking, suggesting, instead, that it 
might be up to the Congress to specify clear and specific guidance in this area. 

Other Tax Issues - Other tax issues considered at the Subcommittee hearings were tax-exempt 
bond financing, employment tax treatment of subchapter S corporations and limited partners, 
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and tax incentives for underserved areas. Several groups, including the American Bar 
Association, expressed concern about the proposed S corporation changes. Representatives 
of hospitals argued for more flexibility regarding tax-exempt bond financing and relief from 
the current law bond volume caps. Finally, many groups spoke up in favor of the proposed 
tax incentives to encourage medical professionals to locate in underserved areas while urging 
that more needs to be done. 

Old San Francisco Mint - The U.S. Mint staff met with various Member’s staff in San 
Francisco this week to discuss the closing of the Old San Francisco Mint, and Treasury 
Assistant Secretary for Legislative Affairs met with Senator Boxer as well. 

IRS Commissioner Richardson appearing with Congressman Jake Pickle: On February 18, 
IRS Commissioner Peggy Richardson is visiting the IRS’s Austin Service Center for an 
informational tour and electronic filing demonstration. 

Representative Jack Kingston (R-GA) will visit Treasury ’s Federal Law Enforcement Training 
Center for a Black History Month event. 

D. Controversy 

Court Challenge to elimination of tax break for lobbying - The ACLU has filed an amicus 
curiae brief in support of the American Society of Association Executive’s court challenge to 
the budget reconciliation act’s elimination of the tax deductibility of lobbying expenses. 


February 22 


February 23 


February 24 


February 25-27 


SECRETARY’S SCHEDULE FOR THE WEEK 

Meeting with Chairman Riegle and Senate Banking Committee 
Democrats on bank regulatory consolidation 

Welcoming remarks to National Association of Business Economists’ 
meeting at Treasury 

Meeting with California state legislators 
Reception for Representative Mel Reynolds 
Possible Senate Banking hearing on RTC oversight 
Lunch with small business CEOs 
G-7 Finance Ministers meeting in Germany 
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February 28 


March 1 

March 2 
March 3 
March 4 

March 7 

March 8 
March 10 

March 14-15 
March 18-19 
March 21 
March 22 

March 23 


SECRETARY SCHEDULE FOR MONTH 

Possible crime event to mark the implementation of the Brady Bill 

Possible ceremony to honor ATF agents slain at Waco 
Possible lunch with British Prime Minister Major 

Senate Banking Committee testimony on bank regulatory consolidation 

Reception for Senator Glenn 

Lunch with Senator Faircloth 

Business leaders luncheon in preparation for G-7 Jobs Conference 
Announcement of Bentsen chair at UT - Pan American 
Speech at acceptance of Border Texan of thfc Year Award 


Lunch with Senator Domenici 

Swearing in of Mary Ellen Withrow as Treasurer 

Testimony on Treasury budget before House Appropriations 
Subcommittee on Treasury, Postal Appropriations 

Testimony on multilateral development banks before House 
Appropriations Subcommittee on Foreign Operations 

Lunch with economists and labor leaders in preparation for G-7 Jobs 
Conference 

G-7 Jobs Conference in Detroit 

APEC Finance Ministers meeting in Hawaii 

Securities Industry Association speech 

Testimony on multilateral development banks before Senate 
Appropriations Foreign Operations Subcommittee 

Luncheon with business leaders to kick off New York Savings Bonds 
campaign 
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March 29 

February 22 
February 23 


February 24 


Pennsylvania reception for Senator Wofford 

DEPUTY SECRETARY’S SCHEDULE FOR WEEK 
Boston Globe interview on Japan 

Health care interview with Michael Kinsley (with Steve Ricchetti and 
Ira Magaziner) 

Meeting with Representative Lynn Schenk regarding the location of the 
Border Environmental Cooperation Commission established under 
NAFTA 

Possible RTC hearing before Senate Banking 
Health care meeting with Senator Orrin Hatch 
Health care meeting with Representative Susan Molinari 
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February 16, 1994 


MEMORANDUM FOR JOSHUA L. STEINER 
FROM: Pal O'Donnell 

SUBJECT: Press mentions of Altman recusal from RTC matters 

A NEXIS search revealed two sets of stories mentioning Deputy Secretary Altman recusing 
himself from some RTC matters. Copies are attached in reverse chronological order, with 
the relevant sections highlighted. The most recent set dates from earlier this month and 
concerns Representative Leach’s request that the Deputy Secretary recuse himself from any 
RTC issues related to Whitewater/Madison Guaranty. The other set dates from last March 
and mentions briefly his recusal from matters related to the Blackstone Group and his 
personal holdings. Altman is quoted only in the McLaughlin’s One on One transcript. 

Whitewater-related 

John McLaug hlin’s One on One : February 11, 1994: (Responding to McLaughlin asking 
him what he thought of Leach’s Whitewater letter) "Well, I think what the American people 
deserve in this case, and what they will get, is an objective professional and arm’s length 
treatment of the issue. Let me remind you, last October it was the RTC which refe rred this 
matter to the Justice Department for any possible further review." 

And in response to McLaughlin’s broadening the discussion to cover charges of Clinton 
cronyism in bank regulatory positions in general: "Again, what such appointees must do is 
pursue any matters like this on a completely arm’s length, completely professional and 
completely objective basis." 

The Washington Times . February 4, 1994: Representative Leach released "a letter to Roger 
C. Altman, the interim head of the Resolution Trust Corporation (RTC), urging his recusal 
from any probe of the Whitewater-Madison affair." The article later quoted the letter. 

Gannett News Service . February 3, 1994: "Leach's letter to Altman requested that Altman, 
as a political appointee of Clinton's, recuse himself from any RTC investigations of 
Whitewater." 


Blackstone/personal 

BNA's Banking Report . March 22, 1993: "Altman will not need to recuse himself from any 
RTC dealings, the Treasury spokeswoman said. The Blackstone Group, an investment firm 
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with which he was affiliated, does not now, nor does it plan to in the foreseeable future, 
have any dealings with the RTC, she said. 

"Furthermore, Altman is in the process of finalizing his separation from Blackstone, she 
said.” 

Resolution Trust Reporter. March 22, 1993: "Mr. Altman is a former partner in the 
Blackstone Group LP, N.Y., a major investor in RTC loans and real estate. 

"To avoid the appearance of a conflict of interest, Mr. Altman may have to recuse himself 
from major agency decisions that could affect his former employer.” 

BNA Daily Report for Executives . March 17, 1993: Slight variation of the 3/22 story in 
BNA’s Banking Report. 

BNA Banking Daily. March 22, 1993: Slight variation of the 3/22 story in BNA’s Banking 
Report. 

BNA Washington Insider . March 17: Slight variation of the 3/22 story in BNA’s Banking 
Report. 


1, March 11, 1993: (Story on Casey leaving RTC early) "One 
possibility, sources said, is that Deputy Treasury Secretary Roger C. Altman would take on 
Casey’s responsibilities until a permanent successor is named. 


"Because of his previous employment as a partner with the Blackstone Group L.P., which 
has been a purchaser of RTC commercial loans and real estate, Altman may be forced to 
recuse himself from some agency decisions.” 


1, February 10, 1993: 
due to Altman’s background in finance. 


Hilzenrath story on potential conflicts of interest 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 


February 3, 1994 

r' 

MEMORANDUM FOR CHRISTINE VARNEY 
FROM: Joshua L. Steiner 

SUBJECT: Weekly Report 

Attached is our weekly report for the week of February 6. I’m faxing 
a copy now and a hard copy is coming tomorrow. 

Attachment 

cc: Ed Knight 
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DEPARTMENT OF THE TREASURY 

WASHINGTON. O.C. 20220 


February 4, 1994 


MEMORANDUM FOR MACK McLARTY, THE WHITE HOUSE 
FROM: Lloyd Bentsen 

SUBJECT: Weekly Report for the week of February 6, 1994 

KEY DEPARTMENT NEWS 

Possible Treasury-related topics for press coverage include: 

o Unveiling of the budget and my Congressional testimony 
o President Clinton’s meeting with Japanese Prime Minister Hosokawa 
o IRS's annual television tax clinic 
o Banning of 7.62 mm rifle bullets 

THE WEEK AHEAD 

Mv activities : The unveiling of the Administration’s budget will dominate early next week, 
and the visit of Japanese Prime Minister Hosokawa will dominate the end. 1 will be in 
Houston Sunday and Monday for Democratic Party activities with the President and for a 
lunch with the President and a Houston business group, but I may make budget-related media 
appearances from Houston. I will testify on the budget before the House and Senate Ranking 
Committees on Tuesday and Wednesday, respectively. More media appearances are likely. 

Later in the week, I will participate in a Dulles Airport event highlighting the Customs 
Service’s role in the President’s national Drug Strategy, and I will appear at a Washington 
seminar Senator John Kerry runs for prominent Massachusetts residents. 

At week’s end, I will participate in President Clinton’s summit meeting with Japanese Prime 
Minister Hosokawa. 

Other significant Treasury activities next week include the following: 

Tax Return Information: On Sunday, February 6, PBS will air "Taxbreak '94, " the IRS’s 
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annual program providing information on 1993 personal income tax preparation. A toll-free 
number will be provided for IRS tax preparation assistance, and Willard Scott will host the 
show, which will air from 3:00 to 4:00 Eastern Standard Time. 

IRS Tax Compliance : One potentially major Treasury item in the budget will be a multi-year 
IRS initiative to greatly improve compliance with the tax laws. Beginning in FY 1995, the 
initiative would add 5,000 FTEs to work on focused examination of returns, collect more 
delinquent taxes, and make better use of information reporting documents. The program will 
cost $405 million per year, but we expect revenue gained to far exceed its costs. 

Banning of Steel-Core 7.62 mm rifle bullets : ATF’s announcement of the outlawing of these 
bullets has been pushed back until next week, and the 11th is now the target date. Gun users 
have learned about the impending action, however, and some media interest is likely before 
the official announcement. 


CONGRESS 

Regulatory Consolidation : We are working to build support for the banking regulatory 
consolidation proposal through direct Congressional member contacts, staff contacts, 
meetings with outside groups, speeches and an editorial page strategy. Under Secretary 
Newman and Comptroller Ludwig are meeting with various Members in the next two weeks 
before the Members leave for the February recess. In addition, I intend to have lunch with 
several Members of Congress on February 10 to discuss the issue. On February 1, Under 
Secretary Newman met with 16 State Banking Commissioners who were in town meeting 
with the Governors and Members of Congress. 

A regulatory consolidation working group is actively pursuing various op-eds which have 
been written or submitted for publication. An article by L. William Seidman entitled "A 
New Way to Govern Banks," appeared in the Wall Street Journal this morning. 

Community Development Banks : The Community Development, Credit Enhancement and 
Regulatory Improvement Act of 1993 (S. 1275) will probably go to the Senate floor after 
they return from the brief recess in February. 

The House Banking Committee is awaiting the Senate's action on its version of the 
Community Development Financial Institutions (CDFI) bill. In the interim,' Treasury 
Domestic Finance is working with Congressman Flake’s staff on his Bank Enterprise Act 
(BEA) amendment to resolve some outstanding issues. 

C o m.ni yn iiy.^ginygStmgnt Act (CRA) Hearings: Chairman Floyd Flake’s Banking 
Subcommittee on General Oversight , Investigations, and the Resolution of Failed Financial 
Institutions is holding a series of hearings on CRA February 1, 2 and 8. On February 1, the 
four regulators testified: Eugene Ludwig, Comptroller, OCC; Larry Lindsey, Governor, 
Board of Governors of the Federal Reserve; Jonathan L. Fiechter, Acting Director, OTS; 
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and Andrew Hove, Jr, Acting Director, FDIC. During this hearing Congressman Roth a 
Jonathan Fiechter questions about Whitewater and Madison Guaranty, which Chairman Flake 
criticized as inappropriate. Banking industry representatives testified at Wednesday 
morning's hearing. In addition, Congressman Kennedy, as Chairman of the Subcommittee 
on Consumer Credit and Insurance, will hold a hearing on CRA on February 8. 

Fair Credit Reporting Act : The House Banking Committee is scheduled to mark up the Fair 
Credit Reporting Act (H.R. 1015) on February 9. The purpose of the bill is to amend the 
Fair Credit Reporting Act to assure the completeness and accuracy of consumer information 
maintained by credit reporting agencies, to better inform consumers of their rights under the 
act, and to improve enforcement. The legislation was originally introduced by Congressman 
Kennedy. 

Tax Issues : We are continuing to prepare for the February 8 hearing on selected tax 
provisions in the Administration's Health Security Act before the House Ways and Means 
Subcommittee on Select Revenue Measures. The most contentious issue at this hearing likely 
will be the provision that gives Treasury the authority to write new regulations defining who 
is an employee. The hearing will also consider issues related to the employment tax 
treatment of subchapter S corporation shareholders and limited partners, tax-exempt bonds, 
and tax incentives for underserved areas. 

This week, Treasury officials met with Senator Daschle to discuss his proposal to allow 
loggers to take business expense deductions for travel expenses incurred on trips between 
their homes and logging sites in the Black Hills. We agreed to examine the issue of whether 
the Treasury has the authority to grant limited regulatory relief, or whether legislation is the 
only way to resolve the problem. 

Gatt Pav-Fors : Some GOP Members have endorsed the concept of waiving the Budget Act 
to avoid having to pay for revenue losses due to decreased tariffs under GATT. We are 
hearing privately from other GOP Members that this is unacceptable. 

Fair Trade in Financial Services : Senate Banking will mark up this legislation next week, 
tentatively February 10. Under Secretary Summers testified to a friendly House Banking 
Subcommittee on this legislation Tuesday, February 1. The House Energy and Commerce 
Committee has set action aside until March to address health care and telecommunications 
issues. Congressman Gibbons of Ways and Means has promised a hearing at some point, 
and we are pressing his staff for a hearing soon. We have asked the USTRs office to 
encourage a prompt hearing by Congressman Gibbons as well. 

Russian Economy : Treasury Under Secretary Larry Summers will testify on the condition of 
the Russian economy and U.S. efforts to encourage the development of a free market before 
the Senate Banking Committee on February 8. 

San Francisco Mint : I will meet with Senator Boxer February 9 to discuss options for the 
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Old Mint Museum in San Francisco. California Congressional and local officials have 
objected to the Mint's plan to close the Museum (but not the San Francisco Mint offices). 
Treasury and Mint officials are working with California officials to develop a new plan for 
the Museum - a San Francisco landmark threatened by earthquake damage and high expense. 
This issue may become linked to Philip Diehl's nomination as Director of the Mint. 

Tax Refund Fraud : IRS Commissioner Peggy Richardson will testify before the House Ways 
and Means Oversight Subcommittee on February 10 regarding fraud in tax refunds. 

Treasurer of the United States : The Senate Finance Committee has scheduled a confirmation 
hearing for Mary Ellen Withrow as Treasurer of the United States on Tuesday, February 8 at 
10:00 a.m. 

Money Laundering : On Friday, February 4, Treasury staff is scheduled to meet with staff of 
the House Banking Subcommittee on Financial Institutions for final discussions on the 
contents of the anti-money laundering bill. 

Multilateral Development Bank Budget : Treasury Legislative Af/airs officials are meeting 
next week with House and Senate Budget staffers and will follow that with intensive tall« 
with appropriation staffers as well, encouraging all to support the administration's request 
and not cut the foreign aid budget. 

REGULATORY ACTION 

Lifting of Vietnam Embargo : Treasury's Office of Foreign Assets Control (OFAQ has 
prepared the directives necessary to make today’s decision by the President effective almost 
immediately. 

Bradv Bill Implementation : The 5-day waiting period provision of the Brady Act becomes 
effective on February 28. Treasury will publish a temporary and proposed rule to give 
guidance to dealers and law enforcement agencies on complying with the new law. [A 
temporary and proposed rule goes into effect immediately, but has a 90-day public comment 
period. The rule may be amended a permanent rule announced after the comment period.] 

The temporary rule also implements the following four provisions of the Act, which were 
effective November 30, 1993: 1) reporting requirements for multiple handgun sales, 2) 
labeling of packages containing a firearm, 3) reporting the theft of firearms from dealers, and 
4) increased license fees for dealers. 

For the most part, the rule implements the legislation in a straightforward manner with no 
surprises. The one provision in the rule which was not contained in the legislation asks 
dealers to collect additional "optional" information about the purchaser, including the 
purchaser’s social security number, height, weight, sex, and place of birth. This provision is 
intended to deal with rare cases of different people sharing the same name and birth date. 
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Haitian Embargo : Treasury's Office of Foreign Assets Control will send a notice to the 
Federal Register announcing that licenses for goods produced at U.S. assembly plants in 
Haiti will receive a 60-day, rather than one-year extension. These plants ship raw materials 
and semi-finished goods to Haiti, assemble them there, and re-export them to the United 
States under tariff exemptions. The U.S. government encouraged such operations under the 
Caribbean Basin Initiative, and, after some debate in late 1991, they were exempted from the 
sanctions on Haiti. While the 60-day extension allows assembly-sector activity to continue, it 
maintains U.S. flexibility to tighten the embargo in the months ahead should we decide to do 
so. 


U.S. companies involved in Haitian assembly-sector operations (baseballs are probably the 
best-known product) are likely to object to the shorter extension of the licenses - possibly 
through a trade group called the Caribbean Latin American Action Group. Reaction from 
this group is expected to be weaker than in 1991, however, because the instability in Haiti 
has reduced assembly-sector activity to 20 percent of its 1991 level. Others may also object 
because the assembly sector, even though greatly reduced, employs 8,000 Haitians and 
indirectly supports 80,000 mostly poor people. 

NSC and the State Department can provide more information on this issue. 

PRESS 

The budget : I may comment on the budget from Houston on Monday. My testimony on 
Tuesday and Wednesday will probably generate press interest, and I am exploring possible 
appearances on Tuesday morning news shows. We will also ascertain interest for 
Wednesday and Thursday, but by that time interest in the budget will probably be waning. 

Hosokawa Visit : 1 have a press availability scheduled for Friday, the 11th, after the 
luncheon. Other press appearances will be added. 


Bullet Reclassification : The gun industry and gun users are starting to hear about the 
impending outlawing of steel-core 7.62 mm rifle bullets (see last week’s report). We will 
probably have ATF handle the announcement, and will not encourage linkage of this issue to 
any broader anti-crime effon. 

IRS Tax TV Show : Some light press interest in this is possible. 

WEEK IN REVIEW 

a. Events and Issues 

Eastern Reg ional Anti-Gun Running Pact : During the National Governors’ Association 
meetings, 12 states and the District of Columbia signed a memorandum of understanding to 
cooperate with each other and the ATF in cracking down on illegal gun running up and down 
the 1-95 corridor. The agreement will give states access to an ATF computer system that 
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should heip both state and ATF authorities track illegal guns and gun traffickers. 

Moratorium on Mutual-to-Stock Conversions : The Office of Thrift Supervision this week 
declared a moratorium on approving take-overs of mutual savings associations (which are 
technically owned by their depositors) by stock institutions. The OTS acted because of 
growing evidence that savings association insiders were enriching themselves through the 
transactions, while depositors received little benefit. The move responded to growing public 
awareness of the problem, and it has received significant press coverage. 

Problems in Anti-Fraud Program for Electronically Filed Tax Returns : IRS has put in place 
a new program to screen electronic tax returns for possible earned income tax credit (ETTC) 
fraud. The new program matches social security numbers and dates of birth for dependents 
with data extracted from Social Security Administration information. The program has 
resulted in an 18 percent rejection rate in electronic returns, caused largely by reported dgtys 
of birth that do not match those in IRS files. IRS is working with the Social Security 
Administration to identify the cause of the problem, and in the meantime, IRS is taking steps 
to make sure taxpayers rightfully entitled to the ETTC are not harmed. In addition, a 
database of mismatches has been created for follow-up action. 

IRS Energy Efficiency Project : Treasury staff is working with the IRS and the Department 
of energy to study a new, potentially more efficient air-conditioning system. The IRS has 
installed several of the new units, developed by a local inventor, and seen a marked 
reduction in energy usage and costs. We are now working with DOE to verify that the new 
system, and not some external factor, accounts for the improvement. 

Haitian Sanctions : Treasury’s Office of Foreign Assets Control. (OFAC) has made 532 
Haitian Army officers personally subject to the embargo. In conjunction with the State 
Department, OFAC found the officers to be part of the de facto regime there and thus 
personally subject to the same trade restrictions as the regime itself. 

B. Speeches : 

AARP Speech : On Tuesday, February 1, 1 spoke to the American Association of Retired 
Persons, discussing administration efforts on bank regulatory consolidation and crime. 

c. Congress: 

Interstate Banking/Insurance Powers : The possibility of passing legislation to allow banks to 
operate interstate, which the Administration supports, increased significandy Thursday, when 
Senator Christopher Dodd announced he was dropping plans to amend Senate interstate 
legisladon to curb bank sales of insurance. The tying of interstate banking to the question of 
bank insurance powers has pitted banking interest against insurance agents, stalemating 
interstate for several years. Senator Dodd's announcement makes passage of interstate much 
more likely. 


6 


C 0075 



5004 


Interstate also gathered momentum from a strong victory Thursday in the House Banking 
Subcommittee on Financial Institutions, which approved legislation to allow interstate 
banking on a 29 - 0 vote. In mark-up, the subcommittee defeated an Leach amendment 
(which we opposed) to establish a new, higher, but ill-constructed capital standard for banks 
to be eligible for interstate banking. We were also able to deal administratively with a local 
banking issue that Representative Maxine Waters raised during the mark-up. 

No amendment on bank sales of insurance was offered in the House subcommittee. 

Looking ahead, it is unclear when full House Banking will schedule a markup. Senate 
Banking is currently scheduled to mark up interstate on February 23. 

Food Stamp Fraud : Secret Service officials testified on February 2 before the House 
Agriculture Committee regarding food stamp fraud. Secret Service combats food stamp 
fraud as a part of its duty to protect U.S. notes and other obligations from forgery. (In 
addition to currency, such obligations include Treasury bonds, food stamps, etc.) 

Homefed Bank : House Banking Chairman Henry Gonzalez and Congressman Lynn Schenk 
have expressed concern about the RTC’s sale of Home Fed branches in low-income and 
minority areas in California, which has been followed by the closing of these branches. The 
branches in question are money-losers, and the longer they stay open under RTC ownership 
the more the federal government loses. While bank branches must generally give significant 
advance notice to their customers before closing a branch, banks acquiring these branches 
have conditioned the purchases on having the right to close the branches quickly. Two 
competing public policy goals conflict in this case: a consumer-protection right of bank 
consumers to have substantial advance notice that their branches will be closed versus RTC’s 
mandate to clean up failed thrifts at the lowest costs to taxpayers. We are studying the issue. 

Buy-Out : On Tuesday, February 1, Assistant Secretary Munoz appeared before a joint 
session of the House Post Office and Civil Service Subcommittees on the Civil Service and 
Employee Benefits to discuss the Administration’s proposed employee buy-outs and the 
damaging effects of a potential Reduction In Force (RIF). 

Appearing before the Subcommittee were over a dozen Administration officials, including the 
Secretaries of Agriculture, Transportation and the Interior. The Committee was supportive 
of the Administration’s plan, but the legislation may not be able to be moved through the 
Congress in time for the Federal Government to capture any financial benefit from the buy- 
outs 

Nominations : 

U.S. Director for the European Bank for Reconstruction and Development : The Senate 
Foreign Relations Committee held a confirmation hearing Thursday, February 3 on James 
Scheuer’s nomination. 
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FDIC: The Senate Banking Committee held a hearing on Ricki Tlgert's confirmation on 
February 1, 1994. During the hearing Senator Faircioth asked Ms. Tigert about her 
relationship with the Clintons and what her role would be in the investigation of the 
Whitewater/Madison Guaranty issue. 


d. Controversy 

Madison Guaranty: Officials from the Office of Thrift Supervision met on January 25 with 
Senate Banking Committee staff to discuss Congressman Leach's request for access to OTS 
records on Madison Guaranty. 

Machine Gun recall : ATF has found that the INTRAC Corporation, a licensed firearms 
importer located in Knoxville, Tennessee, recently imported 6000 Egyptian guns. A 
competitor tipped off ATF that the weapons, thought to be rifles, are actually illegal marhw 
guns. ATF verified that the weapons are illegal and has directed INTRAC to recall all 6600 
and re-export them to Egypt. INTRAC, in turn, is contacting the distributors and retailers 
who have received the machine guns and advised them of the le^d penalties for possession of 
illegal machine guns. ATF is closely monitoring the recall program and will take further 
steps as necessary. 


SECRETARIAL WORK ON PRESIDENTIAL INITIATIVES 


Treasury Domestic Finance and bank regulatory officials are developing programs to ease 
credit in the affected areas in order to facilitate rebuilding. 

IRS is implementing in the Los Angeles area a number of disaster-assistance measures 
similar to those employed after last year's Midwest floods. Collection and examination 
activity have been suspended for two weeks throughout the area, and IRS will reassess 
resident's need for more time before resuming those efforts. IRS staff will be assist at 
FEMA sites and, using their new Corporate Files on Line program (a Tax Systems 
Modernization initiative), will be able to secure account data on site. This will allow IRS to 
immediately provide taxpayers in the disaster area the information required for loan 
processing by the Small Business Administration. 


SECRETARY’S SCHEDULE FOR THE WEEK 
February 6 Presidential gala in Houston 

February 7 Lunch with President at Greater Houston Business Partnership 
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February 

February 

February 

February 


February 

February 

February 

February 

February 

February 

February 


8 House Budget Committee testimony 

9 Senate Budget Committee testimony 
Lunch with Senator Rostenkowski 

Meeting with Senator Boxer regarding San Francisco Mint 

10 Anti-Drug event at Dulles 

Speech to Senator Kerry’s Massachusetts in Washington seminar 

1 1 Meeting with Japanese Prime Minister Hosokawa 
Press availability regarding Hosokawa meeting 
RTC Oversight Board open meeting 

SECRETARY SCHEDULE FOR MONTH 

22 Speech at Treasury to National Association of Business Economists 

23 Reception for Representative Mel Reynolds 
26 G-7 Ministerial meetings in Frankfurt 

DEPUTY SECRETARY’S SCHEDULE FOR WEEK 

8 Health care meeting with Senator Conrad 

9 Meeting with Majority Leader Gephardt 
Health care meeting with representative Molinari 

10 RTC meeting with Senator Riegle 
Health care meeting with Senator Cohen 
Health care meeting with Senator John Kerry 

12 Appearance on CNN’s Capitol Gang 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 


February 3 , 1994 



MEMORANDUM FOR SECRETARY BENTSEN 

FROM: Michael B. Levy 

Assistant Secretary (Legislative Affairs) 

SUBJECT: Weekly Report 


confirmations 

The Senate Finance Committee has scheduled a confirmation hearing 
for Mary Ellen Withrow as Treasurer of the united States on 
Tuesday, February 8 at 10:00 a.m. 

The Senate Banking Committee has not received Philip Diehl's 
nomination because his nomination has not gone from the White 
House to the Senate* It appears that they are waiting for his 
FBI investigation to be completed. 

The Senate Foreign Relations Committee will hold a confirmation 
hearing Thursday, February 3, at 4:30 p.m. on James Scheuer's 
nomination as the U.S. Director for the European Bank for 
Reconstruction and Development. 

The Senate Banking Committee held a hearing on Ricki Tigert's 
confirmation on February 1, 1994. During the hearing Senator 
Faircloth asked Ms. Tigert about her relationship with the 
Clintons and what her role would be in the investigation of the 
Whitewater /Madison Guaranty issue. 

Interstate Banking/ Insurance Powers 

Legislative Affairs and Domestic Finance met Tuesday, 

February 1, with staff to the House Banking Subcommittee on 
Financial Institutions to discuss the Interstate Banking 
Efficiency Act of 1994, legislation Subcommittee Chairman Steve 
Neal will mark up this morning. 

Together with representatives of the OCC, Treasury articulated a 
number of Administration concerns regarding the legislation as 
drafted and how best to resolve those differences. Included 
among the concerns discussed were: (1) the ability of states to 
impose additional preconditions upon banks seeking to engage in 
interstate; (2) the treatment of foreign banks (consistent with 
Fair Trade in Financial Services legislation) ; (3) applicable 
state law ( opt- in / opt-out and unscrambling provisions) ; and (4) 
whether applicable market concentration limits should be premised 
upon and measured against assets or deposits. 


C 0080 



5009 


- 2 - 


Ranking Minority Member Jim Leach filed with the Subcommittee the 
only amendment for consideration at the markup. Under his 
amendment, Leach would require that "only well capitalized 
institutions with leverage capital ratios not less than 6 percent 
may take advantage of the bill's interstate banking, branching 
and consolidation provisions." Together with Chairman Neal, 
Treasury opposes the amendment as unnecessarily limiting and thus 
an undue restriction on banks seeking to engage in interstate. 

He anticipate that the Subcommittee Democrats will line up behind 
the Chairman in opposition to the amendment with the Republicans 
split, most notably with Rep. Bill McCullom likely to side with 
the Chairman. Leach's staff has implied that he will continue to 
support the legislation even without adoption of the amendment. 

At this writing. Treasury is continuing to work with Subcommittee 
staff to secure agreement or improvement on these identified 
contentious provisions. To the extent possible, revisions to 
which we can agree will be incorporated into a manager's 
amendment to be offered at the markup. Later today. Treasury 
will forward to Chairman Neal a letter under the signature of 
Under Secretary Frank Newman stating our support for the 
legislation and our opposition to the Leach amendment. Within a 
separate attachment, we will articulate our concerns over those 
issues over which satisfactory resolution could not be achieved. 
Looking ahead, it is unclear when full Banking will schedule a 
markup. Senate Banking is currently scheduled to mark up inter* 
state on February 23. It is still our understanding that Sen. 
Christopher Dodd will offer an amendment that will prohibit banks 
from engaging in the sale of insurance products. 


Mutual Savings Bank Conversions 

Following on the heels of House hearings on the Mutual Bank 
Conversion Act, the attempted GreenPoint Savings Bank mutual to 
stock conversion, the Senate introduction of the Mutual 
Depository Institution Conversion Protection Act, and a 
preliminarily tepid response by federal regulators, the OTS 
announced this week a moratorium on takeovers of mutual savings 
associations. The moratorium applies to one type of stock 
conversion commonly referred to as a merger conversion. 

Although unstated, the OTS action could be viewed as a step taken 
to forestall Congressional action which last week appeared 
inevitable. As noted previously, the FDIC took action last week 
to consider a proposed policy statement regarding mutual to stock 
conversions. At that time. Comptroller of the Currency Gene 
Ludwig took strong exception to the proposed statement. The OTS 
has asked the FDIC to impose a similar moratorium on the state* 
chartered banks under its oversight. 
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The OTS action will no doubt serve to buy some time for the FDIC 
to act to reflect Ludvig's concerns. Ultimately, the course of 
action taken my Congress will reflect that course taken by the 
FDIC. 


Regulatory consolidation 
Hill 

Legislative Affairs met with some Members' staff this week. He 
have compiled a summary of all of its visits thus far. 

Under Secretary Newman and Comptroller Ludvig are meeting with 
various Members in the next two weeks before the Members leave 
for the February recess. In addition. Legislative Affairs is 
working with Domestic Finance on arranging a luncheon with the 
Secretary for ten Members of Congress on February 10, 1994. 

Vice President Gore and OMB Director Panetta are making phone 
calls to Senate and House Banking Committee members. 


Speeohes 

On February 1, 1994 Under Secretary Newman met with 16 State 
Banking Commissioners who were in town meeting with the Governors 
and Members of Congress. 


Op-Eds 

The regulatory consolidation working group is actively pursuing 
various op-eds which have been written or submitted for 
publication. An article by L. William Seidman entitled N A New 
Way to Govern Banks, " appeared in the Wall Street Journal this 
morning. 


Community Development Banks 

The Community Development, Credit Enhancement and Regulatory 
Improvement Act of 1993 (S. 1275) will probably go to the Senate 
floor after they return from the brief recess in February. 

The House Banking Committee is awaiting the Senate's action on 
its version of the Community Development Financial Institutions 
(CDFI) bill. In the interim. Domestic Finance is working with 
Congressman Flake's staff on his Bank Enterprise Act (BEA) 
amendment to resolve some outstanding issues. 
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Community Reinvestment Rot (CRA) Hearings 

Congressman Flake as Chairman of the Subcommittee on General 
Oversight , Investigations, and the Resolution of Failed 
Financial Institutions will hold a series of hearings on CRA 
February 1, 2 and 8. On February 1, the four regulators 
testified: Eugene Ludvig, Comptroller, OCC; Larry Lindsey, 

Governor, Board of Governors of the Federal Reserve; Jonathan L. 
Fiechter, Acting Director, OTS; and Andrew Hove, Jr, Acting 
Director, FDIC. During this hearing Congressman Roth asked 
Jonathan Fiechter questions about Whitewater/ Madison Guaranty, 
which Chairman Flake told him was inappropriate. 

At Wednesday morning's hearing, the following witnesses 
testified: James M. Culberson, Jr, co-chairman ABA Government 

Relations Council; James Lauffer, President, IBAA; Mark A. 

Willis, President, Chase Community Development Corporation 
(representing the Consumer Bankers Association) ; and Tim 
Osredker, Vice-President for Compliance, Farm and Home Savings 
(representing the Savings and Community Bankers of America) • 

In addition. Congressman Kennedy, as Chairman of the Subcommittee 
on Consumer Credit and Insurance, will hold a hearing on CRA on 
February 8. 


Fair Credit Reporting Act 

The House Banking Committee will mark up the Fair Credit 
Reporting Act (H.R. 1015) on February 9, 1994 at 10:00 a.m. The 
purpose of the bill is to amend the Fair Credit Reporting Act to 
assure the completeness and accuracy of consumer information 
maintained by credit reporting agencies, to better inform 
consumers of their rights under the act, and to improve 
enforcement. The legislation was originally introduced by 
Congressman Kennedy. 


u.s. Monetary Policy 


Congressman Kanjorski as Chairman of the Subcommittee on Economic 
Growth and credit Formation has scheduled its semi-annual 
Humphrey-Havkins hearing to hear testimony from Federal Reserve 
Board Chairman Alan Greenspan. The hearing will be on February 
22 at 10:00 a.m. 
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u.s. Mint 

The closing of the San Francisco Mint may become an issue in Phil 
Diehl's confirmation. Senator Boxer's staff met with U.S. Mint 
staff on Friday, January 28 to discuss the closing of the San 
Francisco Mint. In addition. Senator Boxer is scheduled to meet 
with the Secretary next week to discuss the issue and has asked 
Chairman Riegle to attend. 


One Dollar Coin Legislation 

Rep. Kolbe recently sent a letter asking the Secretary for his 
support on H.R. 1322, the United States One Dollar Coin Act of 
1993. The bill currently has 226 co-sponsors. The Mint staff 
will brief the Secretary on the issue. 


Buy-out 

On Tuesday, February 1, Assistant Secretary Munoz appeared before 
a joint session of the House Post Office and Civil Service 
Subcommittees on the Civil Service and Employee Benefits to 
discuss the Administration's proposed employee buy-outs and the 
damaging effects of a potential Reduction In Force (RIF) • 

Appearing before the Subcommittee were over a dozen Adminis- 
tration officials including the Secretaries of Agriculture, 
Transportation and the Interior. The Committee vas supportive of 
the Administration's plan, but the legislation may not be able to 
be moved through the Congress in time for the Federal Government 
to capture any financial benefit from the buy-outs. 


Crime Bill 

Each of Treasury's lav enforcement bureaus is gathering 
legislative recommendations to include with Treasury's firearms 
control initiatives in the Crime Bill. The Enforcement package 
should be ready for review by Assistant Secretary Noble by 
February 7. With the Senate version of the bill already passed, 
Treasury will focus on the House Judiciary Committee as it 
develops its anti-crime package. At this time it is unclear what 
the vehicle the House vill choose for conference with the Senate, 
but there is still a possibility that a comprehensive package, 
similar to the Senate bill, vill be passed by the House. 
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Monty Laundering 

On Friday, February 4, Treasury staff is scheduled to meet with 
staff of the House Banking Subcommittee on Financial Institutions 
for final negotiations on the contents of the anti-money 
laundering bill. Treasury and the Justice Department are 
requesting that the Committee include in the bill language 
correct problems in existing lav brought to light by the recent 
" Ratzlaf " Supreme Court decision. 


Counterfeiting 

The House Banking Committee hearing on efforts to combat 
international counterfeiting and to thwart future counterfeiting 
through changes in currency design has been postponed, at the 
Committee's request, from February 9, to a to be determined date 
in April. The Committee anticipates that Treasury will have 
reviewed the counterfeiting studies done by the National Academy 
of Sciences and the Bureau of Engraving and Printing by the April 
hearing and hopes that Treasury will share with the Committee of 
its strategy to deter counterfeiting through changes in the 
currency. 


Tax Issues 

He are continuing to prepare for the February 8 hearing on 
selected tax provisions in the Administration's Health Security 
Act before the House Ways and Means Subcommittee on Select 
Revenue Measures. The most contentious issue at this hearing 
likely will be the provision that gives Treasury the authority to 
write new regulations defining who is an employee. Also the 
hearing will consider issues related to the employment tax 
treatment of subchapter S corporation shareholders and limited 
partners , tax-exempt bonds, and tax incentives for underserved 
areas. 

We recently met with the IRS to discuss legislative strategy in 
regard to its FY 1995 compliance initiative. This $405 million 
package contains initiatives related to tax lav enforcement, 
international enforcement, and criminal enforcement. 

This week, we met with Senator Daschle to discuss his proposal to 
allow loggers to take business expense deductions for travel 
expenses incurred on trips between their homes and logging sites 
in the Black Hills. We agreed to examine the issue of whether 
the Treasury has the authority to grant limited regulatory 
relief, or whether legislation is the only way to resolve the>' 
problem. 
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Superfund ( HOT FOR DISTRIBUTION TO WHITE HOUSE) 

In general, the legislative package was being assembled Wednesday 
for transmittal to Congress today. Carol Browner is slated to 
hold a press conference with Rep. A1 Swift and Senator 
Lautenberg, and perhaps others, Thursday morning at 9:00 a.m. 

She then is the lead witness before Chairman Swift's Subcommittee 
at 10:00. On Tuesday, Treasury staff briefed Ways and Means, 
Finance and Joint Committee on Tax staff on the revenue component 
of the Superfund. 


Health Care 

Marina Weiss and Legislative Affairs staff continue to meet with 
Hill staff to Members of Congress you have been asked to shepard 
during consideration of health care. We will soon be setting in 
motion direct contacts with the Members from you, either through 
lunches and/or telephone calls. 

We continue to be gravely concerned about the timing of your FY95 
budget testimony vis-a-vis the release of CBO's estimates of the 
President's health care plan. So far, a satisfactory solution 
has not been found. 


Gatt Pay Fors 

Some GOP Members have endorsed the concept of waiving the Budget 
Act to avoid having to pay for GATT. We are hearing privately 
from other GOP Members that this is unacceptable. We understand 
the White House still intends to submit GATT legislation around 
April 15. This schedule necessitates that very soon some 
important strategy decisions be made regarding how GATT will be 
handled. As you know, we have given Leon Panetta a very 
preliminary list of possible revenue options. None of the 
options are without political risk. 


Balanced Budget Amendment 

The White House continues to coordinate a campaign to defeat the 
amendment. Senator Byrd has asked that you appear along with 
five other cabinet members at a February 15 hearing on the 
subject. We have told the White House that you will be out of 
town at that time. Alicia Munnell's shop is working with Gene 
Sperling on some state-by-state analysis of the amendment. 
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Fair Trade in Financial Services 

Senate Banking will mark up this legislation next week, 
tentatively February 10. Under Secretary Summers testified to a 
friendly House Banking Subcomittee on this legislation Tuesday, 
February 1. The House Energy and Commerce Committee has set 
action aside until March to address health care and 
telecommunications issues. Congressman Gibbons of Ways and Means 
has promised a hearing "at some point , N and we are pressing his 
staff for a hearing soon. We have asked the USTRs office to 
encourage a prompt hearing by Congressman Gibbons as well. Your 
joint letter with Ambassador Kantor was very well received on the 
Hill. 


Iraq Claims Act 

Senator Robb's offensive provision which would badly confuse 
Letter of Credit law remained in the State Authorization 
legislation which passed the Senate Tuesday evening. The Senator 
is willing to dramatically revise his langauge to address our 
concerns, and we proposed a compromise which Robb was willing to 
accept. The State Department rejected the Treasury compomise, 
however — in some measure because it has felt for some time that 
this issue is best dealt with in Conference where their hope is 
that Chairman Hamilton will prevail against Robb. This is a 
relatively high-risk strategy, but we will be supportive in their 
efforts. 


Multilateral Development Bank Budget 

We are setting up several caucus meetings for you later this 
Spring to reinforce our bases of support in the House. We are 
meeting next week with House and Senate Budget staffers and will 
follow that with intensive talks with appropriation staffers as 
well, encouraging all to support the administration's request and 
not cut the foreign aid budget. 
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Office of Thrift Supervision 
Department of the Treasury 

1700 1*. Street. N VX' . PC. 20552 • (202) 906-6590 



WEEKLY UPDATE 

ATTN: EXECUTIVE SECRETARIAT 


FROM: 


Jonathan L. F lech ter 
Acting Director \J v 




DATE: February 1, 1994 


I. Activities /events in the Coming Week that May Come to the 

President's Attentions 

A. Regulatory Action: 

B. Congressional Testimony: 

* On February 1, Acting Director Fiechter testified 
before the Subcommittee on General Oversight, 
Investigations and the Resolution of Failed Financial 
Institutions on CRA reform to examine ways for the 
financial services industry to accommodate underserved 
neighborhoods . 

C. Major Press Developments: 

II. Pending and Recently Resolved Issues: 

A. Significant Items: 

* OTS declared a moratorium on accepting applications of 

OTS-supervised mutual savings associations applying to 
be acquired by stock institutions. OTS is acting out 
of concern that depositors of mutual institutions . 

received little benefit from the transactions. More ^ 
typical conversions of mutual institution to stock 
institution will continue to be permitted. 

* Chairman Gonzalez and Congresswoman Schenk have 
expressed their concern regarding the RTC sale of and 
subsequent closings of former HomeFed Bank branches 
located in low-income and minority communities in 
California. 

B. Budget Activity: 
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C. Legislative Activity: 


* 


D. 


OTS staff met on January 25 with staff of the Senate 
Banking Committee to discuss Congressman Leach's 
request for access to OTS records on Madison Guaranty. 




Significant News Stories: 


E. Recently Resolved Issues: 


III* Additional information 

A. Other: 

B. Personnel Actions: 

1. Positions to be filled 

2. Positions to be opened for interviews 

3 . Scheduled interviews 
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DEPARTMENT OF THE TREASURY 
WASHINGTON 


January 27, 1994 


MEMORANDUM FOR CHRISTINE VARNEY 
FROM: Joshua L. Steiner 

SUBJECT: Weekly Report 

Attached is our weekly report for the week of January 30. I’m faxing 
a copy now and a hard copy is coming tomorrow. 

Attachment 

cc: Ed Knight 
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DEPARTMENT OF THE TREASURY 
WASHINGTON. O.C. 20220 


January 27, 1994 

MEMORANDUM FOR MACK McLARTY, THE WHITE HOUSE 
FROM: Lloyd Bentsen 

SUBJECT: Weekly Report for the week of January 30, 1994 

KEY DEPARTMENT NEWS 

Possible Treasury-related topics for press coverage include: 

o First new banking regulation issued under OCC’s regulatory review 
o Outlawing of popular rifle bullet 

o Regulations implementing OBRA v 93*s transfer pricing penalties 


THE WEEK AHEAD 

My activities: On Monday, I will address the American Association of Retired Persons on 
banking issues and crime, and I will join the President for his morning meeting with the 
National Governors Association. Wednesday, I will speak about my trip to Asia to the 
Business Roundtable’s International Trade and Investment Task Force. Thursday, at the 
request of Senator John Kerry, I will address a group of 125 Massachusetts business and 
academic leaden at a Washington seminar hosted by the Senator. 

CONGRESS 

Confirmations : Upcoming Treasury nominations include: Mary Ellen Withrow, Treasurer; 
Riclri Tigert, Director, FDIC; and Phil Diehl, Director, U.S. Mint. Both Ms, Withrow and 
Ms. Tigert are currently making courtesy calls to Members. Mr. Diehl will probably start 
making courtesy calls after he returns from Europe on January 30th. 

U.S. Mint : The closing of the San Francisco Mint Museum may become an issue in Philip 
Diehl’s confirmation. Senator Boxer’s staff has requested a meeting with U.S. Mint staff on 
Friday, January 28 to discuss the issue. In addition, Senator Boxer has asked to meet with 
me next week to discuss the issue as well. 


l 


c 0091 



5020 


Banking R egulatory Consolidation : Treasury officials, including Comptroller of the 
Currency Eugene Ludwig and Under Secretary for Domestic Finance Frank Newman, have 
been visiting members of Congress to discuss the Administration’s regulatory consolidation 
proposal. 

We are engaging in an aggressive campaign to better educate the public, industry, and 
Congress about our proposals. I will focus on the consumer-protection benefits of regulatory 
consolidation in my comments to the AARP on Monday, January 31, and I will meet with a. 
group of former regulators to solicit their support. Under Secretary Newman and Assistant 
Secretary Rick Cameil are also speaking to interested consumer and business groups. We 
also understand that a number of favorable op-eds are being written by prominent finance 
figures who support our proposal. 

Community Development Banks : The Community Development, Credit Enhancement and 
Regulatory I m pro v e m ent Act of 1993 (S. 1275) will probably go to the Senate floor after the 
Senate returns from the brief recess in February. 

The House Banking Committee is awaiting the Senate’s actio n on. its version of the 
Community Development Financial Institutions bill. In the interim, Treasury Domestic 
Finance is working with Congressman Flake’s staff on his Bank Enterprise Act amendment 
to resolve some outstanding issues. 


Community Reinvestment Act (CRA) Hearings; Congressman Flake, Chairman of the 
Subcommittee on General Oversight, Investigations, and the Resolution of Failed Financial 
Institutions, will hold a series of hearings on CRA February 1, 2, and 8. The four 
regulators are scheduled to testify: Eugene Ludwig, Comptroller, OCC; Larry Lindsey, 
Governor, Board of Governors of the Federal Reserve; Jonathan L. Hechter, Acting 
Director, OTS; and Andrew Hove, Jr, Acting Director, FDIC. Comptroller Ludwig met 
with Rep. Flake last week and reports that the meeting went fairly well. 

In addition. Congressman Kennedy as Chairman of the Subcommittee on Consumer Credit 
and Insurance will hold a hearing on CRA on February 8 where the four regulators are also 
scheduled to testify. 

One Dolla r Coin Legislation : It is possible one dollar coin legislation will become an issue 
this session. Reps. Kolbe and Torres last year introduced H.R. 1322, the United States One 
Dollar Coin Act of 1993. The bill currently has 226 co-sponsors. Senator Domenid 
introduced a similar bill, S. 549, in the Senate, but it does not have a comparable number of 
cosponsors. The main difference between the two bills is that the House bill would eliminate 
the dollar bill whereas the Senate version would not Given this level of interest and the 
political ramifications of any decision. Treasury will study the issue. 

Interstate Ba nkmg/Inm rance Powers : Congressman Steve Neal’s House Banking 
Subcommittee on Financial Institutions yesterday provided Treasury with a draft 
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subcommittee mark of interstate banking/insurance powers legislation. Although 
Subcommittee Chairman Neal recently announced that he will retire at the end of this tenn, 
he still intends to markup interstate branching legislation on February 3. 

While we have not yet had the opportunity to review the draft legislation, we have been 
assured by staff that it broadly reflects the concerns articulated by Treasury both in testimony 
offered last November as well as in private conversations. Staff is seeking our comments 
and any suggested revisions that may demand Subcommittee amendment or a manager’s 
amendment as soon as possible. 

We remain reasonably confident that a relatively clean interstate bill will move through the 
Subcommittee and the full Committee, although we would anticipate problems in the form of 
an insurance amendment being made in order by the Rules Committee. 

Treasury officials are continuing to work with insurance agents and bank CEOs to develop a 
compromise between the two parties on bank insurance powers. If a successful compromise 
emerges from these discussions, we would anticipate presenting it to Sen. Christopher Dodd 
as an alternative to an amendment he is very likely to offer that will prohibit banks from 
engaging in the sale of insurance products. Senate Banking Committee is currently scheduled 
to mark up interstate branching on February 23. 

Derivatives/Swaps : Rep. Jim Leach, Banking Committee Ranking Minority Member 
yesterday introduced the Derivatives Supervision Act of 1994. The legislation would 
establish a "Federal Derivatives Commission to establish principles and standards for 
supervision by Federal financial institutions regulators of financial institutions engaged in 
derivatives activities.” 

The Commission would consist of the Chairman of the Board of Governors of the Fed, the 
Comptroller of the Currency, the Chairman of the Board of Directors of the FDIC, the 
Director of the OTS, the Chairman of the SEC, the Chairman of the CFTC, and the 
Secretary of the Treasury. The Fed Chairman would chair the Derivatives Commission. 

Under my direction, this issue is already being considered by an interagency working group 
on financial markets. 

Tax Issues : Early this week, we began notifying interested parties that the expiring tax 
provisions would not be included in the budget request for Fiscal Year 1995. Provisions that 
expire before the end of FY’95 (apart from the deductibility of health insurance premiums by 
seif-employed individuals, which is part of the Health Security Act) are the orphan drug 
credit, the targeted jobs tax credit, the research and experimentation tax credit, the res e arch 
and experimentation allocation rules, and the income tax exclusion for employer-provided 

f fj^rinnal attittanw* 
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Prior to calling interested industry groups, we informed the House and Senate Democratic 
Leadership and the Majority and Minority offices of the Congressional tax-writing 
committees, as well as selected individual Members of Congress who have a particular 
interest in these provisions. Industry groups contacted included the National Retail 
Federation, the Home Builders Institute, the AFL-CIO, the National Restaurant Association, 
Genentech, Coretech, the Computer and Business Equipment Manufacturers Association, the 
American Electronics Association, the National Foreign Trade Council, the American 
Council on Education, the American Association of State Colleges and Universities, the 
National Association of Independent Colleges and Universities, the American Association of 
Universities, and the American Association of Community Colleges. 

Iraq Claims Act : Senator Robb has agreed to changes we proposed in his amendment to 
re-prioridze claimants on frozen Iraqi assets in this country. He will offer an amendment to 
his own language on the State authorization bill now on the Senate floor in the next few days 
that addresses our concerns. The legislation itself still must be marked up by the House 
Judiciary Committee and by the Senate Foreign Relations Committee. Although Senator 
Helms will probably oppose this, it appears that the Democratic managers will substitute the 
new Robb language for his previous language in the managers’ amendment. 

Fair Trade in Financial Services : The Senate Banking Committee will mark this bill up next 
week. Hearings and markups are moving more slowly in the House with three Committees 
uneasily sharing jurisdiction, although Under Secretary for International Affairs Larry 
Summers is testifying on February 1 before the House Banking Financial Institutions 
Subcommittee. The biggest uncertainty is Ways and Means, but Jeff Shafer, Assistant 
Secretary for International Affairs, visited Congressman Gibbons yesterday and received 
assurances that he would conduct a hearing this year. Chairman Dingell remains skeptical 
but will likely be accommodating if Ways and Means reports out a bill. Finally, we are 
approaching Congressman Gephardt for his support in expediting a hearing by Congressman 
Gibbons. 

Multilateral Development Banks : We are working on a creative legislative strategy for these 
institutions this budget cycle. I will meet with Congressman Obey, hopefully next week, to 
seek his support. We are also looking for private sector support, and the Bretton Woods 
Committee will be helpful in working with Americans of Eastern European heritage. 

Crime Bill : Each of Treasury’s law enforcement bureaus are gathering legislative 
recommendations to include with Treasury’s firearms control initiatives in the Crime BilL 
With the Senate version of the bill already passed, Treasury will focus on the House 
Judiciary Committee as it develops its anti-crime package. At this time it is unclear what the 
vehicle the House will choose for conference with the Senate, but there is still a possibility 
that a comprehensive package, similar to the Senate bill, will be passed by the House. We 
are eager to coordinate closely with White House and Justice Department officials on the 
Administration’s position on the Crime Bill. 
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Buy-Out : On February 1, Assistant Secretary Munoz will appear before the House Post 
Office and Civil Service Subcommittee on Civil Service to testify on the Administration’s 
employee buy-out program. Also appearing before the Subcommittee will be the Director of 
the Office of Personnel Management and representatives of several other executive 
departments. 

The Subcommittee wishes to examine the Administration's goal to cut 252,000 FTE positions 
from the Federal workforce and the damage a Reduction In Force (RIF) would have on the 
Federal bureaucracy. The Vice President’s office has told the National Performance Review 
representatives in each department that getting Buy-Out legislation passed before the 
President’s Day recess is one of the Administration's top priorities in the near term. 


REGULATORY ACTION 
The following regulations are expected to be issued shortly: 

Bank Lending-Limit Rule : One of Gene Ludwig .’s first acts as Comptroller of the Currency 
was to implement a complete review of all OCC regulations, with an eye toward reducing 
their number, improving their focus and clarity, and easing banks compliance burden. The 
newly rewritten rule on bank lending limits will be the first action to come from this review. 
The new rule clarifies limits on the amount of money banks can lend to a single entity or 
related entities, focusing on situations where excessive loans to a borrower present safety and 
soundness concerns. OCC believes banks will find the new rule easier to follow, and some 
borrowers will benefit from increased loan flexibility. Press reaction is expected to be 
favorable, assessing the new rule as the first fruit of OCC’s regulatory review effort. 

Transfer-Pricing Rule : The IRS will announce temporary and proposed rules implementing 
an Administration transfer-pricing provision enacted in the budget reconciliation act. The 
President has long been very concerned with multinational companies who avoid paying their 
full U.S. tax burden by sophisticated manipulation of transfer prices - payments between 
U.S. and foreign divisions of a company. The new rule implements an OBRA ’93 provision 
requiring companies to maintain documentation and rationale for their transfer prices and 
instituting a penalty for non-compliance - both providing a much stronger incentive for 
compliance and making IRS audits easier. Before the new provision, companies faced no 
penalty for failing to comply with the relevant IRS regulations, and they were not required to 
maintain documentation of their transfer-pricing rationale. Although affected multinationals 
object to the new requirement, they have known since the passage of the budget 
reconciliation bill that it would be implemented this year. We will examine possible media 
interest. 

Exon-Florio Rule : The Assistant Secretary for International Affairs has proposed a rule 
implementing a provision in the 1993 Defense Authorization Act changing a provision in the 
Exon-Florio law. Exon-Florio allows the Administration to review and sometimes prohibit 
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foreign acquisitions of U.S. companies important to national defense. The most recent 
Defense Authorization Act makes that review mandatory in cases where the acquisitions are 
by entities controlled by foreign governments . The proposed rule implements this new 
statutory requirement. (Reviews remain discretionary when the acquiring company is foreign 
but not government-controlled.) 

Low-Income Housing Tax Credit : The IRS will issue two final rules providing guidance on 
the use of the low-income housing tax credit. One gives taxpayers guidance on complying 
with the basic statutory requirements. The other gives flexibility to state agencies who 
administer the program to correct administrative errors that do not affect the bottom line of 
their credit amounts. Both are regarded as routine. 

Armor-piercing ammunition : Because of new guns being marketed by two manufacturers, 
ATF is about to outlaw a popular rifle bullet A different version of the bullet will remain 
legal, so sportsmen and other rifle users will have an alternative; however, stores with stocks 
of the newly illegal bullets on their shelves will not be able to sell them to the general 
public. 

Contrary to assurances received last week, ATF has learned that the Olympic Arms 
Company will go ahead with marketing a pistol capable of firing a 7.62mm rifle bullet. 

Under relevant statute, ATF will be compelled to reclassify steel-core versions of 7.62mm 
bullets as armor-piercing, outlawing private sales of the ammunition - including millions of 
rounds now in stores. Statutes governing armor-piercing ammunition discriminate between 
rifle and handgun bullets; while steel-core bullets are legal for rifles, they are classified as 
illegal, armor-piercing ammunition for handguns. Billions of rounds of the steel-core 
7.62mm have been imported into this country (none is produced domestically). The import 
licenses were specifically conditioned on the fact that no handguns capable of filing the 
bullets were on the market, and importers were warned that the appearance of such a 
handgun would mean the outlawing of the bullets. ATF is now preparing to act on that 
warning. 

A lead-core version of the bullet will remain legal, so owners of SKS/AK rifles will have 
another alternative. (They will also be allowed to use up their private stocks of the steel- 
cores.) Stores, however, will not be allowed to sell off their stocks. 

ATF is developing plans to publicize the outlawing of the bullets and collect them from the 
public. 

We will coordinate with the White House on implementation of this initiative. 

Increased banking capital requirements for concentrations of credit and non-traditional 
activities : The OCC, OTS, FDIC, and Federal Reserve Board will jointly propose a rule 
clarifying that they may impose higher capital requirements on financial institutions that have 
significant exposure risks caused by concentrations of credit in one type of investment or by 
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nontradidonal activities. The rule implements section 305 of the Federal Deposit Inmranrg 
Corporation Improvement Act of 1991, and the banking industry is expected to react 
favorably. 


PRESS 

Coverage is expected of OCC’s revised bank lending limit rule, the outlawing of 7.62mm 
steel-core bullets, and the transfer-pricing regulations, all of which are outlined above. No 
interviews and appearances have yet been scheduled. 

WEEK IN REVIEW 

A. Travel 

Asia Trip: On Sunday, January 23, 1 arrived back in Washington from Asia. My stop in 
Japan to press far progress on the Framework talks drew significant media attention. 


B. Speeches 

National Association of Manufacture!?: On January 26 1 spoke to the National Association 
of Manufacturers about the Administration’s health care p ropo sa l, focusing on the economic 
gains the plan would bring business and urging them to try to work with the administration. 

U.S. Chamber of Commerce: Today I spoke to the U.S. Chamber of Commerce about U.S. 
policy toward Russia and Asia and prospects for improved market access. 

Conference of Mayors: Tomorrow I will speak to the U.S. Conference of Mayors about 
crime issues. 

C. Congress 

Mutual Savings Bank Conversions : The 1989 FIRREA legislation provided the authority for 
savings associations supervised by the Office of Thrift Supervision to become state savings 
banks. As a result, a number of states have sought to entice savings associations to flip 
charters and become state-charted banks. 

As an incentive to encourage mutual thrifts to flip charters, some states have recently adopted 
liberal rules governing the conversion of these institutions from mutual to stock form. The 
state rules permit an institution’s insiders to enrich themselves by structuring conversion 
deals with significantly greater benefits, more generous compensation packages, and greater 
stock purchases than permitted under OTS conversion rules. 

Rep. Steve Neal, Chairman of the House Subcommittee on Financial Institutions held a 
hearing Wednesday on H.R. 3615, the Mutual Bank Conversion Act (introduced by Banking 
Committee Chairman Henry Gonzalez, Ranking Minority Member Jim Leach and Neal on 
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November 22). This legislation would require the FDIC, the primary federal regulator of 
state-chartered banks, to adopt munial-to-stock conversion regulations similar to the OTS’s. 
Some state officials have objected to such legislation as paternalistic federal interference in 
states’ rights. 

FDIC recently proposed a very modest policy statement regarding the issue, and the FDIC 
board voted to adopt the statement with the understanding that further action would be tafagn 
to tighten the rules after comments have been received. Comptroller Ludwig voiced the 
strongest objections to the proposed statement and the strongest support for more aggressive 
action. The recent prominence of the issue and the FDIC's response have increased the 
likelihood that Congress may act to impose a legislative remedy. 

Nominations : The Senate Foreign Relations Committee held a hearing Wednesday, January 
26 on the nomination of Alice Dear to be Executive Director of the African Development 
Bank. 

Counterfeiting and Money Laundering : On Monday, January 24, representatives of 
Treasury, Secret Service, the Bureau of Engraving. and Printing, the Federal Reserve and 
Majority and Minority staff of the House Banking Committee met to discuss the threat of 
international counterfeiting to the U.S. economy and possible changes in the currency that 
will make counterfeiting more difficult. 

The Banking Committee would like to hold legislative hearings on counterfeiting in early 
February. Congressmen Leach and Gonzalez have cosponsored an anti-counterfeiting bill, 
and with Treasury’s cooperation are exploring the possibility of including some of the 
provisions contained in the bill in anti-money laundering legislation which is scheduled for 
markup in the Financial Institutions Subcommittee in mid-February. 

Senator Durcnbcrgcr: Tomorrow, I will lunch with Senator Durenberger to discuss health 
care. 


D. Controversy 

Madison Guaranty: The Office of Thrift Supervision has received four requests under the 
Freedom of Information Act for documents pertaining to Madison Guaranty Savings & Loan. 
OTS’s Director of Information Services, a resident expert on FOIA, is in Dallas reviewing 
OTS’s considerable accumulation of related documents. In addition. Congressman Jim Leach 
has requested staff access to related documents. 

Budget cuts in the Customs Service air and marine interdiction programs: Senator Dennis 
DeConcini, Chairman of the Treasury, Postal Appropriations Subcommittee, has expressed 
deep concerns about reductions to be proposed in the FY 1995 budget for the Customs 
Service air St marine interdiction programs. He may publicly criticize the cuts as a serious 
weakening of federal efforts to stem drug smuggling. 
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Branch Davidian Trial : The judge has ruled that the Treasury Department's re po rt on the 
ATF's handling of the Branch Davidian investigation will not be admissible - a ruling 
favorable to the government. 


January 31 
February 1 

February 2 
February 3 

February 7 
February 8 
February 9 
February 10 
February 22 
February 23 
February 26 

January 30 
February 2 
February 6 


SECRETARY’S SCHEDULE FOR THE WEEK 

NGA event with the President 

Meeting with leadership of Independent Sector 

AARP speech on banking regulatory consolidation and crime 

Meeting with New Mexico Governor Bruce King on NAFTA-related 
issues 

Business Roundtable speech 
National Prayer Breakfast 

SECRETARY SCHEDULE FOR MONTH 
RTC Oversight Board open meeting 
Possible House Budget Committee testimony 
Senate Budget Committee testimony 

Speech to Senator’s Kerry’s Massachusetts Washington Seminar 
NABE speech 

Reception for Congressman Reynolds 
27 G-7 Finance Ministers meeting in Frankfurt 

DEPUTY SECRETARY’S SCHEDULE FOR WEEK 
World Economic Forum, Davos, Switzerland 
Economic speech to National Association of Wholesale Distributors 
Appear on "John McLaughlin’s One on One" (taping 2/4/94) 
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Office of Thrift Supervision 
Departm ent of the Treasury 

1700 C Street. N.W.. Washington, D.C. 20552 • (202) 906-6590 



WEEKLY UPDATE 

ATTN: EXECUTIVE SECRETARIAT 

FROM: Jonathan L. Fiechter 

Acting Director 

DATE: January 25, 1994 


!• Activities / events in the coning Week that May Cone to the 

President's Attention: 

A. Regulatory Action: 

B. Congressional Testimony: 

* Chairman Neal and the Subcommittee on Financial 
Institutions Supervision, Regulation and Insurance have 
invited the OTS to testify on mutual -to-stock 
conversionson Wednesday, January 26. Acting Director 
Fiechter will testify. 

C. Major Press Developments: 

* Information Services has received to date four FOIA 
requests for documents pertaining to Madison Guaranty 
Savings and Loan. The director of Information 
Services, who is a resident expert on FOIA, has been 
dispatched to Dallas to review all documents held there 
on Madison. The cache of documents is substantial. 

II. Pending and Recently Resolved Issues: 

A. Significant Items: 

* Congressman Jim Leach has requested staff access to 
documents relating to Madison Guaranty Savings and Loan\/ 
Association, Little Rock, Arkansas. 

B. Budget Activity: 

C. Legislative Activity: 

D. Significant News Stories: 

E. Recently Resolved Issues: 
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III. Additional Information 

A. Other: 

B. Personnel Actions: 

1. Positions to be filled 

2. Positions to be opened for interviews 

3 . Scheduled interviews 
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DEPARTMENT OF THE TREASURY 
WASHINGTON. O.C. 20220 



January 19, 1994 


MEMORANDUM FOR JOSHUA L. STEINER 
FROM: Pat O'Donnell , 

SUBJECT: Larry King Live 

By way of background, you should know that recent news has been dominated by, in 
descending order of importance, the California earthquake, the Inman withdrawal, 
Whitewater, the Lorena Bobbitt trial (seriously), and the attack on figure skater Nancy 
Kerrigan. 


Following is a brief synopsis on each, and on the next page are Q & As on the earthquake, 
Inman, and other federal issues. (I am assuming the Secretary will not want to comment on 
Bobbitt or Kerrigan.) At the end are welfare-reform talking points and Q&As from HUD 
and a copy of the President’s letter accepting Inman’s withdrawal. 

The Farth quake* The quake struck at 4:30 A.M. PST on Monday, centered in the San 
Fernando Valley outside Los Angeles. As of this morning, 34 are reported dead, 1800 
injured, 13,000 homeless. The relatively low loss of life is attributed to the fact that the 
quake struck before dawn on a holiday. 95,000 were without electricity and 100,000 without 
water, again as of this morning. The Los Angeles area highway system is badly damaged; I- 
5, California’s main north-south artery is partial closed, as is 1-10, Los Angeles's main east- 
west artery. President Clinton visited the area today, and Director Panetta announced the 
first installment of earthquake relief money: $45 million in Department of transportation 
contingency funds for debris removal and highway repairs and $95 million in Small Business 
Administration funds that will leverage about $239 million in loans for rebuilding. 

Panetta also said the disaster will almost certainly require a supplemental appropriation this 
spring, and he said the vehicle will probably be a previously planned supplemental to cover 
Somali relief and more midwest flood relief. 

On the question of whether the money will be offset or not, Panetta has said "we usually 
look” for some offsets to cover at least part, but some can be emergency money which is 
exempt from budget ceilings. No estimate on total federal aid needed is yet ready, and thus 
no official decision on whether or not relief will be on budget. The White House has said 
the President hopes to announce the size of a supplemental request in time for the Stale of 
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the Union. 

Inman : Bobby Ray Inman announced Tuesday that he had asked the President to withdraw 
his name as nominee for Defense Secretary. Inman said he withdrew because he did not 
think further public service was worth the unfair media scrutiny and criticism to which he 
said his nomination had already been subject. He also charged that William Safire and 
Senator Bob Dole conspired to attack him. Inman claimed that Safire agreed to attack 
Whitewater in exchange for Dole attacking Inman. Inman cited long-standing bad blood with 
Safire as the motivation. 

The nature of Inman’s charges and his sudden withdrawal have lead to speculation about 
other, unstated motives and about his state of mind. 

Inman said he had reached the decision, and told the White House, some weeks ago. He 
waited until now to announce it first because of the death of Mrs. Kelly and then to avoid 
distracting from the President’s European trip. 

Inman mentioned the Secretary by name in his withdrawal press conference. Inman was 
criticized for failing to withhold payroll taxes far a housekeeper he employed until he was 
nominated, despite the well-publicized "nannygate" problems of other nominees earlier in the 
year. In his press conference, Inman said that despite his withdrawal he wanted to address 
the issue, and he would work with Patricia Ireland, head of the National Organization of 
Women, to present to Chairman Moynihan, Chairman Rostenkowsld, and the Secretary a 
proposal on withholding for domestic employees. The media has not shown interest in this 
aspect of the story. 

[Note: The White House says the President may have a further statement on Inman later 
today. I will immediately call if that happens.] 

Whitewater Attorney General Reno announced she would appoint a special counsel from 
outside the Justice Department to look into the Whitewater allegations. Majority Leader 
Dole has not said whether or not this move would satisfy him, and he pointedly left open the 
possibility of continuing his calls for Congressional hearings, as has Congressman leach. 
George Stephanopolous has publicized an earlier letter for Dole in which Dole says that the 
appointment of a special counsel would satisfy him and end calls for hearings. 

Nancy Kerrigan: Nancy Kerrigan, the U.S.’s best hope in Olympic women’s figure skating, 
was attacked by a baton-wielding stranger at a Detroit ice rink last week. Two men, 
including the body guard of Tonya Harding, a rival U.S. skater, have been arrested and 
charged with conspiracy in the case. Harding’s husband and Tonya Harding herself are 
widely suspected of being behind the attack, although both have denied it. 

Kerrigan has been on major magazine coven and in the nightly news for the past several 
days. 
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The Bobbitts : Lorena Bobbitt, infamous for slicing off her husband’s penis, is on trial in 
suburban Virginia for malicious wounding. This has received extraordinary coverage in all 
media, with CNN switching back and forth last week between live trial coverage and die 
Moscow visit Her husband, John Wayne Bobbitt was acquitted of spousal rape and abuse 
charges several weeks ago. 
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Q & As for Larry King Lire 


Inman Withdrawal 

Q: What do you think about Admiral Inman’s decision to withdraw as nominee for 

Secretary of Defense? 

A: Weil, Bobby Ray Inman has a fine r ecord of service to his country. The President 

will obviously take a second look at who is going to fill this position, but I’m grateful 
that Les Aspin has agreed to stay on until a permanent successor is named. 

Q: What about Inman’s allegations of some sort of a deal between William Safin and 

Senator Dole to oppose his nomination? 

A: I’ve been in public life a long time, and I understand that media scrutiny can 

sometimes be rough and sometimes seem unfair. But I don’t know anything about the 
specifics involved hen, so I’d just as soon refrain from commenting on them. 
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California Earthquake 

Q: What can the federal government do about the earthquake in California? 

A: California has certainly seen more than its share of natural calamities recently. With 

the San Francisco quake a few years back, the Los Angeles riots, the recent wildfires, 
and now this - and the regional recession to boot - 1 think it’s a real tribute to the 
resilience of Californians that they have coped as well as they have. 

California clearly needs help, both immediate and long-term, and the President knows 
that He was in the Los Angeles area today to get a first-hand look at what needs to 
be done and meeting with Mayor Riordan and Governor Wilson and the people on the 
ground there. The President designated the Los Angeles area a federal disaster area 
within hours of the quake, and FEMA, the Federal Emergency Management Agency, 
has been coordinating relief efforts since the very beginning. 

Leon Panetta has also announced the first installments of longer-term disaster Relief. 
The federal government will be going into the area with $45 million in Department of 
Transportation fends to begin clearing and rebuilding the highways - probably die 
area’s most important infrastructure need. The Small Business Administration will 
also use $95 million in emergency fends to leverage $239 million in loans to help 
small businesses to get back on their feet 

Once the basic disaster relief is done • assuring that food supplies are available, 
maintaining public safety, addressing medical needs and the like, then I think the 
Congress and the Administration and state and local officials will put our heads 
together and see what longer-term things need to be addressed. We will probably 
work with the Congress on a supplemental disaster relief bill, like with Hurricane 
Hugo and the midwest floods. And I think there will be bipartisan agreement that 
we need to do that. 

Q: What will be the impact on the economy of the Los Angeles earthquake? 

A: For the people of the Los Angeles area, this is a major disaster which will mean 

severe dislocations for months or years to come. In context of its impact on the 
overall U.S. economy during 1994, the effects will be fairly minor. 

To comment first on how this fits into the overall U.S. economy, earthquake damage 
should have only a modest impact on aggregate measures of activity during the 
current year. 


Los Angeles is our second most populous metropolitan area, but still it 
accounts for only 5-1/2 percent of the total sales of all retail stores in this 
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country and for less than 5 percent of all payroll employment Some 
businesses in the Los Angeles area will be dosed far an extended time and that 
will mean fewer jobs in the area. Some sales will also be lost But the 
context of the total U.S. economy, impacts will be small and may well be lost 
in the aggregate statistics on economic activity. 

For the Los Angeles area, the earthquake comes on top of some serious economic 
problems. The unemployment rate in the area was running just under the double-digit 
range for much of the year, and in December was 8.9 percent (not seasonally adjusted 
and co m p are d with 6.0 percent, unadjusted, for the entire U.S.). There was extensive 
damage of residential, business, and government property, much of it uninsured. 

- Commuting patterns will be disrupted for months to come, and the earthquake 
may provide one more reason for businesses to move elsewhere. 

- Eventually, the impacts of the earthquake will be overcome, as has been the 
case with other regions hit by natural disasters. In fact, the rebuilding effort 
will add to jobs over the next year or so, particularly in the construction 
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National Economy 

Q: How well is the economy doing? 

A: The economy appears to have done extremely well in the fourth quarter. Indications 

point to an acceleration of real growth to an annual rate of 5 percent or more, up 
from 2.9 percent in the flood-affected third quarter and an average of just 1.9 perce nt 
over the first three quartern of the year. 

Hie stronger fourth-quarter growth was led by higher personal consumption, renewed 
spending on residential building, and strong business investment purchases, 
particularly for capital equipment. 

- Pataii rose by 0.8 percent in December, the ninth co n s e c ut i v e gain. 
Translated into real terms, retail sales were up at more than a 10 percent 
annual rate in the fourth quarter compared with just 7 percent in the third. 

— The housing sector is picking up steam in response to low mortgage interest 
rates and improved economic conditions. New housing starts rose to a 6-year 
high in November, and real construction spending on single-family homes hit 
an all-time high (data started in 1964). 

- Shipments of business capital goods (ex aircraft) rose by 4.7 percent in 
November, are up at more than a 25 per ce nt annual rate through the first two 
months of the fourth quarter. New orders also rising — total nondefense 
capital goods orders increased by 5.3 percent in November. 

The manufacturing sector is strengthening. Industrial production grew by 0.7 percent 
in December, and is up at a 7-1/2 percent annual rate in the fourth quarter. This was 
the fastest quarterly rate of growth since 1987. 

1 Ahnr marten are beginning to show substantial gains. The unemployment rate fell 
to 6.4 pe r c en t in December from 7.3 percent a year earlier, and payroll jobs grew by 

2 million over the year after increasing just 1 million in 1992. 

Inflation remains moderate. Consumer prices rose only 2.7 percent over 1993, less 
than the 2.9 percent in 1992. "Core” inflation (CPI excluding food and energy) was 
up by 3.2 p ercent in 1993, a 21-year low. Prices at the producer level have also been 
restrained, rising just 0.2 percent over 1993 versus 1.6 percent in 1992. 

Consumer confidence has improved dramatically. The Conference Board index rose 
by 8 points in December and by nearly 20 points over the past two months, reaching 
its highest level since March 1991. The University of Michigan index has also 
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increased, rising by almost 15 points in December and early January to its highest 
reading in more than 4 years. (Michigan index confidential but leaked to the press.) 
The two-month gain in the Michigan index was the largest since the 12-point post- 
election surge in November 1992. 
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Treasury Gun Crime Proposal 

Q: Why do you want to put a $600 tax on gun dealers? 

A: First of all, there is simply no need for over a quarter of a million gun dealer licenses 

to be floating in this country, especially when only about 30 percent are held by 
legitimate gun dealers. Secondly, if the federal government is going to give someone 
a license to sell guns in your neighborhood, then 1 think most people would agree that 
we ought to check pretty carefully before-hand, and that’s simply not being done. 

The kitchen-table, trunk-of-the-car gun dealers we are after are less regulated than gas 
stations! 

The $600 fee does two things. First, it pays for the kind of thorough checks we need 
to do on people who apply for licenses to sell guns. Secondly, it will help weed out 
those who hold licenses but aren’t in the business of selling guns. Giving dealer 
licenses to non-dealers like these has driven the number of licenses-holders to 
284,000, and there’s no way the 240 ATF inspectors assigned to license inspections 
can do a proper job of enforcing the law. We think the dealers, and not the general 
taxpayers, should bear the cost of necessary, and common-sense regulation of a 
potentially dangerous business. 

Now this is only one pan, but an important pan, of a larger package of reforms 
designed to make sure that only legitimate gun dealers have gun d e al er licenses and 
that the ATF, the Bureau of Alcohol, Tobacco and Firearms, can do the job it should 
be doing to regulate them. We want to inspect legitimate dealers, make sure they 
keep records, and take basic safety precautions, and obey the law. We want to make 
sure they cooperate with police on gun traces and other investigations - in short, do 
all the common-sense things that need to be done. The fee makes this kind of reform 
possible. 

This isn't an extreme package, it’s a common-sense one. That’s why the major police 
organizations, mayors, and many legitimate gun dealers support it 

Q: Won’t this just punish legitimate dealers and drive more business to the illegitimate 

ones? 

A: It's important to remember that at some point virtually all guns sold in the U.S. pass 

through the legitimate system, through the holders of Federal Firearms Licenses. 
While the legitimate dealers aren’t the number one source of guns to criminals, straw 
purchasers do purchase large quantities of weapons from legitimate dealers to resell 
on the street ATF is working very hard to implement the new Brady Bill, and one 
of the things Brady does is require dealers who hold federal licenses to report to 
police when someone buys multiple weapons. Obviously we need to get a handle on 
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this legitimate gun market to really crack down on the street market, and our package 
does this. 
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Whitewater 

Q: What do you think about the Whitewater scandal? 

A: Well Attorney General Reno has decided to appoint a special counsel to look into the 

matter. I think we should wait for the results of that inquiry. I see no value in 
further speculation at this point. [This is not for public consumption, but AG Reno is 
expected to name the special counsel later this week.] 
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Radiation Testing 

Q: What will the federal government do to compensate the people hurt by secret human 

radiation tests? 

A: That's clearly a tragic situation, and if the early r eport s are accu rat e, then some of the 

things done to people without their consent in the 40s and 50s were just plain wrong. 
The President and Hard O’Leary are committed to bringing it all out in the open, 
establishing the facts, and determining what we can do to alleviate any pain and 
suffering that might still be occurring due to those tests from years ago. The 
President has established an interagency task force on the matter, and it's working 
very hard first of all to get all the relevant records out in the open and get a handle 
on the scope of the problem. One of the subgroups on that task force is looking 
specifically at the compensation issue, and Treasury is represented on that group. 

They haven't finished their work yet, and the Congress will obviously need to weigh 
in on this matter, so I think it's premature to speculate at this point about what shape 
compensation might take and how we will pay for it and so forth. 
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W8LTUX REFORM QUE8TXQV ASS ASBV8&S 
TZXZHQ 

Q‘ wftsn will .welfare reform fes intreduged? Do you an ticipate 

passing welfare reform this year? 

A: We are working as hard as we can to develop a plan and 

intend to introduce a bill this year. We hope to work with 
congress to pass legislation in this session. 

flf pressed! - Whv is It taking so Iona? Isn't it ^ 

priority? 

A: Welfare reform is a top priority for the President end for 

the administration. Ho President, Democrat or Republican, 
has done more than Bill Clinton to end welfare as we know 
it. Look at the record. President Clinton hms been at the 
forefront of welfare reform in this country since he led the 
nation / s governors in writing, and worked with Congress to 
pass, the 1988 Family Support Act. 

The administration has already moved on a number of the 
building blocks for true welfare reform — the SXTC 
expansion, health care reform. We are working as hard as we 
can to prepare our proposal for changing the welfare system 
to one which promotes work and responsibility. We hope to 
work with Congress to pass legislation this year. 

rPTMatl fortharl — 3a wh.n do you intend to introduce th. 
bill? 

We cannot give you an exact date, but ve can assure you we 
are working as hard as we can. 

Q: can both health and welfare reform be enacted this year? 

We believe they can. Passing health care reform remains the 
administration's top priority, in part because it is a 
building block for true welfare reform. Encouraging women 
with children to take jobs is difficult if health coverage 
is guaranteed when on welfare but not in a job. 
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cost/fxhihcxm 

The_gorkinq Group has claimed tha t its plan will .ha. deficit 
neutral, vat it la calling for mmmn&mi adratum_and- 
tr&i xdn^., child cara^-and. a public work Brooran* Hew dca»n 
It .Plan to pav for these things? 

The President is committed to introducing a deficit neutral 
plan in which costs will be offset through program savings* 
However, no decisions on financing have been made yet* 

Uf-tressedl- — Can vou share with us some of the options 
the administration is conaldsring? or What is vour viee o t 

as. financing options, grsagnted by the, flaaam BtgateUgaaaZ 

It would be premature to discuss financing until decisions 
on policy have been made and until options have been 
presented to the President* He remain committed to a plan 
that eovers its costs through offsets* 


Where will the jobs cone from for welfare .recipients who 

nosh the tine limit « ffianit .this my 

mfelis sorter. l9frs mmaZ 

Clearly the best time limit is one which no one reaches* 
Right now, 70 percent of new applicants for welfare leave 
the rolls within two years. X sal or problem is that many of 
them lose their jobs and return to welfare* Our plan will 
place a heavy emphasis on helping people keep their jobs* 

Furthermore, the entire focus of the revamped- welfare system 
will be g e ttin g people into jobs in the privets sector 
within the two years. 

We are committed to providing those who cannot find a job 
with the opportunity to work to support their families* 

Here again, our focus will be on working with the private 
sector to arrange on-the-job training opportunities or 
community service work If necessary. 
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Rgllov -- How many -jobs will you be graining? 

It is very difficult to provide on estimate of than when 
critical decisions on policy and on phase-in have not yet 
been made. 


JLXf pressed! — Previous estimates have been that v« could 

n*.*d «ltlls^ sectQr_ 1 &m . ' vou 

tikinx that ia.a aaisnahlt ^ftiaatt? 

It is very important to look at the assumptions that underly 
any estimate. That particular estimate was made without 
taking into account the effect of important policy c han ges 
such as health care reform and the expansion of the EXTC, 
both of which should have an impact on reducing the number 
of people who stay on AFDC for an extended period. We are 
also very committed to working to involve the private sector 
in creating work opportunities and to making every effort to 
limit the number of positions actually required in a 
community service work program. 


Q: aaat tills MM that vou are eon.idarlna providing cash 

mih.idl— tea orlvat. netor mlaww to crlva lab. to 
wlfara recipient:.? 

We are looking at a vide range of strategies for providing 
opportunities for able-bodied adults on welfare to work to 
support their families. We are committed to finding ways to 
maximize employment in the private sector in ways that mast 
the particular needs of local communities, giving states 
the flexibility they need and to working with the business 
community. • • 
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Charge to the Working Group on . 

Welfare Reform, Family Support and Independence 


£&& fplsLylag^ i 

r^d^xia uroygjgfl SiBra^ ••'1 

^ has : ch 
t:ahwoz 



President Clinton has charged the Working Gruup to develop a proposal 10 "end 
welfare as we know it.* The Working Group is guided by four principles underlying the 
President’s vision for ref o rm : 

Make Work Pay - People who work should not be poor. They should get the 
support they need to ensure that they can work and adequately support their families. The 
economic support system must provide incentives that encourage families to work and not 
stay on welfare. 

Dramatically Improve Child Support Enforcement — Both parents have a 
responsibility to s u pp or t their children. One parent should not have to do the work of two. 
Only one- third of single parents currently receive any court-ordered child support. The 
system for identifying fathers and ensuring that their children receive the support they 
deserve must be s tre ng t h ened. 

Provide Education, Training, and Other Services to Help People Get Off and 
Stay Off Welfare - People should have access to the basic education and training they need 
to get and hold onto a job. Existing programs encouraged by the Family Support Act of 
1988 need to be expanded, improved and better coordinated. 

Two Year Time limit - With the first three steps in place, cash assistance can be 
made truly transitional. Those who are healthy and able to work will be expected to move 
off welfare within two years, and those who cannot rind jobs should be provided with work 
and expected to s up p or t their families. 

Based on these core principles, the Working Group will be developing a detailed 
proposal that will not simply change the welfare system but will ultimately provide a genuine 
alternative to it. 
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FROM WELFARE TO WORK: THE CLINTON WELFARE REFORM PLAN 
TALKING POINTS - INTERNAL USE ONLY 

Nearly Everyone Agrees: Current Welfare System Is Broken 

- people who work are often worn off than those on welfare 

- system does not help people become independent 

- noncustodial parents provide little support to their children 

- single parent families get help that two parent families can’t get 

Broad Consensus for Change 

• across ideological lines 

- biggest critics are the very people system is supposed to be helping 

Reform Must Build on and Support Core American Values of Work and Reqmnsibility 

- work should pay 

- welfare system should provide access to education and training so work is possible 

- those who can work should work to support their fondly 

- p r o m ote more responsible drrhinn making regarding childbearing 

- both parents should be responsible for supporting their children, not just the custodial parent 

Fundamental Transformation of the Culture and Mission of the Welfare System 

* current system: solely focussed on eligibility determination, checkwriting 

- our vision: a system f be n ss ed on hrfpfag people become independent 

To Get There, We Must: 

1. Promote Parental ResnoMiMlitv md Prevent Teen Pregnancy 

- oust intensify efforts to reduce tea pregnancy 

- encourage tw o-pa rent families 

- most do better at sending message about responsibilities that co m e with parenting 

2. Reward Those Who Go to Work bv Making Work Pav 

- EITC - $21 billion expansion; most get it out more regularly 

- Child care - expand access for those who work and those in education and training 

- Health care - universal access under health care reform critical 

3. Pfcovjde Accgf ift-HagriniLand laming* Imams Jims Llmha. and Earns Work 

. Build on Family Support Act: system should be based on mutual obligations 
. expand JOBS - build welfare system around JOBS, not chec kw r i ting 

• Cash asaisance for those who can work cannot go on forever 

- There will be work for those who caxmot find a private sector job within two years 

4. Enforce Child Support 

- Strongly convey that both parens are mponsible for sup p ortin g their children 

• universal p a t erni t y establishment and improved enforcement 

5. Reinvent Government Assistance 

. Simplify, streamline rules and requirements across programs 

• Attack waste, fraud and abuse by better coordination across programs* technology 

- Performance based federal overright 
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The White House 

Health Care Reform Today 

JamwrylO, 1994 

♦ Let’s set the record straight. There is no conflict between health care reform and welfare 
re form. They axe intrinsically linked. Here's how; Without reform, health care costs will 
continue to explode and eat up our investment dollars. Without refonn, people wiUcoafhnie to 
be locked in current Jobs or on weifoie. The bottom l ine- we eatmrt end woifere imi»« me aim 
have compreh ensive healt h care refonn. Work has already begun on both. Here's the trade 
record and whaf s to come: 

♦ The Earned Income Tax Credit (E TTC). We ought to reward work over welfue. 
Enacted in last year's budget, the expanded EITC will ensure that any family that has a foil-time 
worker will no longer live in poverty. Expanding the ETTC represents a giant step forward in 
reducing the incentive to stay an welfare. 

♦ Comprehensive heflj&i care reform. Today, millions of welferc recipients stay an 
Medicaid •» the Federal g g ffi h i ncnfs health care program for foe poor -because taking a job 
means they will lose health benefits for themselves and their children. Comprehensive health 
reform will eliminate so-called “Medicaid lock* and enable people to seek jobs, secure in the 
knowledge that they and their children will be covered. By ensuring universal coverage, the 
Health Security Act provides the ne ce ssar y founda ti on for welihre reform. 

♦ Personal responsibility. The President's welfare refor m plan will include initiativea to 
pre v en t teen pregnancy, ensure that parents fulfill their child s u pport obligations, dramatically 
increase paternity establishment, and try to keep people from going on waUkre in foe first place. 
The message is clear Governments dent raise children, parents da 

♦ Work, not srdfkre. The final part of the President's welfare plan will build an Ihe 
Earthly Support Act by requiring people who can wodt to do so within two years, either in the 
private sector or community service. This mehiries expanding child care for working fanilios; 
providing education, training, and job search and placement for thoae who need it; anrirratnring 

hacir wial cmrtragt qf providing nppnrtwnity and demanding raa pnnaiHilify wi imwi 

Without health care reform, a welftre refonn argument carries nothing more than for weight of 

political Tfafftwriq 

♦ For those who would say there is no health care crisis in America today, we would 
simply disagree. Hearty 40 million Americans— including more than to million chfidren- haw 
no health insurance at alL Health care eats up more of our federal budget, more of our state 
budgets, and more ofour family income every year. We are paying more and getting lees as we 
pour money into a system that taleaking and badly broken. The President's Health Security Act 
solves the crisis — guaranteeing health care that can never be taken away. 

HwWi Cm * ♦ TImWUI.Bmm ♦ MM B M St S • h.tt»4St4XK 
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THE WHITE HOUSE 

WASHINGTON 


January 18, 1994 


Bobby R. Inman, 

Admiral, 0. S. Havy (Ret.) 

3300 Bee Cave Road 
Suite 650-221 
Austin, TX 78746 

Dear Admiral Inman; 

It is with regret that I accept your request 
that I not submit your nomination as 
Secretary of Defense. While I understand the 
personal considerations that have led you to 
this decision, I am nevertheless saddened 
that our Nation will be denied your service. 

I wish you the very best as you continue to 
vork on your many important endeavors as a 
private citizen. 


Very truly yours, 
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Office of Thrift Supervision 

Depart ment of the Treasury 

1700 C Street. N.W., Washington, D.C. 20552 • (202) 906-6590 



Director 


WEEKLY UPDATE 


ATTN 5 
FROM: 


EXECUTIVE SECRETARIAT 

Jonathan L. Fiechtec^if r\i 
Acting Director y 


DATE: December 21 , 1993 


I. Activities/events in the Coming Week that May Come to the 

President's Attention: 

A. Regulatory Action: None 

B. Congressional Testimony: None 

C. Major Press Developments: None 

II. Pending and Recently Resolved Issues: 

A. Significant Items: 

* On December 10 , the OTS received a written request from 
Congressman Jim Leach for access to all documents 
related to Madison Guaranty Savings and Loan 
Association, Little Rock, Arkansas. On December 17, 
the OTS received two additional letters from 
Congressman Leach pertaining to his original request. 
OTS legal staff is currently formulating an opinion to 
determine our ability to comply with the request. 

B. Budget Activity: None 

C. Legislative Activity/Hearings: 

* Chairman Flake and the Subcommittee on General 
Oversight, Investigations and the Resolution of Failed 
Financial Institutions have invited the OTS to testify 
on CRA reform to examine ways for the financial 
services industry to accommodate underserved 
neighborhoods on February 1, 1994. 

D. Significant News Stories: None 
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E. Recently Resolved issues: 

* The signature package for the advance notice of 
proposed rulemaking and notice of proposed rulemaking 
that would amend the OTS's risk-based capital standards 
to address the regulatory capital treatment of recourse 
arrangements and direct credit substitutes exposing 
thrifts to credit risk was submitted to the Treasury 
Department on December 15, 1993. 

* The signature package for the notice of proposed 
rulemaking that would amend the OTS r s minimum 
regulatory capital regulations by revising the 
definition of common stockholders' equity was submitted 
to the Treasury Department on December 15, 1993. The 
amendment would implement a recent change in generally 
accepted accounting principles set forth in the 
Statement of Financial Accounting Standards No. 115 
entitled "Accounting for Certain Investments in Debt 
and Equity Securities." 

III. Additional Information 

A. Other: None 

B. Personnel Actions: None 
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November 16, 1993 


MEMORANDUM FOR SECRETARY BENTSEN 
FROM: Joshua L. Steiner 


SUBJECT: 


Weekly report 


Attached is your weekly report for White House 
Chief of Staff Mack McLarty fbr the week of 
November 21. 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 

ASSISTANT SECRETARY 

November 16, 1993 

MEMORANDUM FOR CHRISTINE VARNEY 
FROM: Joshua L. Steiner 

SUBJECT: Weekly Report 

Attached is our weekly report for the week of November 21. 
faxing a copy now and a hard copy is on the way. 

Attachment 

cc: Ed Knight 



I * m 
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November 18, 1993 


MEMORANDUM FOR MACK McLARTY, THE WHITE HOUSE 
FROM: Lloyd Bentsen 

SUBJECT: Weekly Report for the week of November 21 

KEY DEPARTMENT NEWS 

Possible Treasury-related topics for press coverage include: 

o NAFTA in the Senate 

o Banking Regulatory Consolidation 

o Diesel fuel dyeing regulations 

o APEC follow-up 


THE WEEK AHEAD 

Assuring Senate passage of NAFTA will be my top priority next week, but the unveiling of 
the Administration’s plan for consolidating the bank regulatory agencies will be another 
major event. In addition, I will address the Federal Law Enforcement Officers’ Association 
regarding " reinvention " of federal law enforcement efforts. 

CONGRESS 

Regulatory Consolidation : Under Secretary Newman is scheduled to testify before the Senate 
Banking Committee concerning regulatory consolidation on Tuesday, November 23, along 
with Acting OTS Director Jonathan Fiechter and Comptroller of the Currency Gene Ludwig. 
They will unveil the Administration’s plan for consolidation of some of the various federal 
entities now regulating banking and finance. 

Stanley Tate RTC CEO Confirmation : We are continuing to work for Stanley Tate’s 
confirmation by the Senate. 

RTC Funding : Sen. Alphonse D’Amato reached agreement last Friday with Rep. Floyd 
Flake on compromise minority and women-owned business (MWOB) language to RTC 
funding legislation. The language agreed to by staffs would thus appear to have the approval 
of both Senate Republicans and the Congressional Black Caucus. 
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As a result of this compromise agreement, the hold on the naming of Senate conferees has 
been lifted. 

Staff to conferees met this morning in an attempt to resolve remaining differences between 
the House and Senate versions of the legislation. Most of the issues and differences 
remaining on the staff table are considered relatively non-controversial. Once the conferees 
meet the only substantive issue over which substantial disagreement remains is the extension 
of the statute of limitations for actions in tort brought by the RTC. 

Staff to Sen. Howard Metzenbaum have stated that they will recommend that Metzenbaum 
fight to retain the Senate (Metzenbaum) statute of limitations language (even though the same 
language has been inserted into the crime bill). He will most certainly attempt to address the 
conferees although neither the House nor the Senate is inclined to hold a formal conference. 
House rules require a conference, and the bill would be subject to a point of order without 
one. Chairman Gonzalez intends to poll House conferees today to see whether or not they 
desire a formal conference. If not, a brief meeting to satisfy the House requirement would 
take place— most likely tomorrow-after which the report could be filed and we can gear up 
for floor action. 

Treasury Legislative Affairs has met with majority staff to the Financial Institutions 
Subcommittee to discuss House Members who voted against H.R. 1340 but who might be 
persuaded to support the conference report when it returns to the House. Treasury officials 
will meet tomorrow morning with full Committee majority staff to discuss the results of 
preliminary meetings on conference report position with Member staff. 

RTC Whistle-blowers : Interim RTC CEO Roger Altman met with Sen. John Kerry 
Wednesday to discuss RTC whistle-blowers and the Treasury/RTC response to the allegations 
raised at the September 23 hearing before the Senate Banking Committee. Currently, Altman 
is also scheduled to meet with Sen. Howard Metzenbaum today, and he is attempting to 
schedule a meeting between Altman and Banking Committee Chairman Don Riegle. 

After an exhaustive review of the allegations raised, we have identified seven principal issues 
of concern for which follow-up action may be advised. Those issues are: (1) the 
Professional Liability Section of the RTC and the potential failure to investigate in the Texas 
RTC offices; (2) contracting irregularities and abuses; (3) asset disposition irregularities and 
abuses; (4) racial and gender discrimination; (5) irregularities in the Office of the RTC 
Inspector General; (6) complaint procedure problems and retaliation; and (7) personnel 
issues, specifically low morale and incompetency. We will proceed to develop a definitive 
course of action and recommendations on how best to address identified deficiencies. 

Former Dallas RTC Professional Liability Section (PLS) attorney and whistle blower Thomas 
Burnside met with Treasury officials here on Monday, November 15. Senate staff had 
earlier recommended that such a meeting occur and the need for the meeting was cemented 
in light of a letter from Burnside to Interim CEO Roger Altman dated October 20. Burnside 
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reiterated the concerns incorporated in his letter, specifically requesting further investigation 
into the practices and operations of the Dallas PLS office. 

Madison Guaranty Saving s and Loan : Banking Committee Chairman Henry Gonzalez is 
gearing up for a full-scale investigation of alleged improprieties in the management and 
resolution of Madison Guaranty Savings and Loan in Arkansas. According to Banking 
Committee investigators, the Committee will soon demand access to all records regarding 
Madison from the RTC, the FDIC and the Office of Thrift Supervision (OTS) in conjunction 
with planned hearings. 

Committee investigators have also intimated that the Committee stands prepared to invoke 
subpoena power in accessing all Department of Justice records and files on Madison. The 
focus of Committee resources on Madison will preclude the Committee's prior plans to 
aggressively explore regulatory exclusions and their potential impact on the industry. 

Miscellaneous Tax Bill : While the committee report on H.R. 3419, the miscellaneous tax 
bill, has been filed, no action has yet been scheduled for the House floor or the Senate 
Finance Committee. This noncontroversial bill contains technical corrections and 
simplification provisions. However, unless agreement can be reached that the Senate will 
pass a "clean" bill, it is not likely that the bill will see further action this year. 

Report to Congress on International Ec onomic and E xchange Rate Policy: This report is 
tentatively set for release on November 23, and Treasury Under Secretary Larry Summers 
will probably testify that day before the Senate Banking Subcommittee on International 
Finance and Monetary Policy. The report will focus on China. 

REGULATORY ACTION 

U.S. Participation in De velopment Projects in Vietnam : Following up on the President's 
September announcement that U.S. companies would be allowed to participate in certain 
projects funded by international financial institutions, Treasury is completing draft regulations 
which will should be circulated for interagency clearance next week. 

The followin g regulatio ns are in final departmental review and ^re expected to be issued 
shortly: 

IRS interim and proposed rules related to the diesel fuel excise tax and the registration 
requirements for the new 4.3 cents per gallon gasoline and diesel fuel excise taxes. 

UNITA sanctions regulations implementing the Executive Order imposing restrictions on 
arms and petroleum shipments to the UNITA rebels in Angola. 

IRS final rule concerning the differential earnings rate of mutual life insurance companies. 
The regulation implements section 809 of the Internal Revenue Code, which requires a 
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mutual life insurance company to reduce its deduction for policy-holder dividends by the 
amount representing dividends paid to policy-holders as equity owners of the mutual life 
insurance company. 

IRS proposed and temporary rules concerning the vaccine floor stocks tax. The regulations 
implement section 4131 of the Internal Revenue Code (as reinstated by the budget bill), 
which imposes a tax on certain vaccines held for sale or use immediately prior to midnight 
on August 10, 1993. 


PRESS 

Treasury will continue to work for NAFTA passage in the Senate, and media coverage 
should remain significant. Other issues that might draw media coverage include: 

Bank Regulatory Consolidation : The announcement of the Administration’s plan for 
consolidating the federal banking regulators should draw significant media coverage, 
particularly from industry press. I may write an Op-Ed on the subject. 

Diesel Tax Dveing : The diesel fuel tax provisions in the budget bill require that the certain 
fuel be dyed to distinguish it from other fuel for tax purposes. The relevant regulations may 
be filed next week, and that may draw press coverage. 

Health Care : Renewed coverage of the health care plan is possible next week. 

APEC follow-up : U.S. economic policy toward the Pacific Rim countries may draw press 
coverage during and after the APEC meetings in Seattle. 


WEEK IN REVIEW 


a. Speeches 

American Council of Life Insurance - 1 addressed this group in Washington on 
the 15th, emphasizing NAFTA. 

Federal Law Enforcement Officers Organization of America - I will speak to 
this group’s annual convention about Treasury’s role in combatting crime. 

B. Congress - I had a large number of Congressional contacts on the NAFTA vote in the 
House, as detailed below. I also testified before the Ways and Means Committee regarding 
the financing of the Administration’s health care plan. Other Congressional activity included 
the following: 
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Community Development Banks : S. 1275, the Community Development, Credit 
Enhancement and Regulatory Improvement Act of 1993, will probably not go to the Senate 
floor before recess. The Senate Banking Committee is still working on several issues which 
need to be resolved before the bill moves on to full Senate consideration. 

The House Banking Committee has been working on executing the amendments for a final 
Committee print which should be available today. The Committee may ask for the House to 
consider H. 2666 on Thursday or Friday under suspension. 

Regulatory Exclusions Hearing : Thomas Hindes, Assistant General Counsel for the RTC 
Professional Liability Section, testified Wednesday on behalf of the RTC before the House 
Committee on Banking, Finance and Urban Affairs at a hearing to "examine the insurance 
industry's use of regulatory exclusions contained in directors' and officers’ (D&O) liability 
insurance policies.” 

According to the House Banking Committee, over the past two years seven states have 
passed laws that further limit the RTC’s and the FDIC’s ability to collect from the officers 
and directors responsible for federally-insured financial institution losses. Through 
legislation, these states have increased the threshold of proof for professional liability claims 
against officers and directors of state-chartered depository institutions by raising the standards 
for gross negligence. 

Committee Chairman Henry Gonzalez has raised serious concerns over additional losses to 
the insurance fund as a result of regulatory exclusions in D&O policies. He is also seeking 
to explore the willingness of parties to serve as directors or officers of a depository 
institution with or without D&O insurance and whether depository institutions should pay for 
D&O policies that contain regulatory exclusions. 

Fair Trade in Financial Service Act : This legislation is tentatively scheduled for mark-up 
today by the Senate Banking Committee and on Friday, the 19th, by the House Banking 
Subcommittee on International Development, Finance, Trade and Monetary Policy. 

Tax Issues : During the past week. Treasury Legislative Affairs and Tax Policy officials 
have been meeting with representatives of various business groups to allay their fears about 
the possibility that IRS will be given broad authority to reclassify self-employed individuals 
as employees under the health care reform proposal. 

On November 16, , a Treasury official testified before the Ways and Means Select Revenue 
Measures Subcommittee on legislation to allow taxpayers to earmark a portion of their tax 
liability for deficit reduction. Treasury noted the Administration's opposition to that proposal 
on the grounds that it would disrupt the orderly development of a federal budget and 
discourage the Administration and Congress from setting priorities through difficult 
budgetary choices. 
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A statement for the record was submitted to the House Government Operations Subcommittee 
on Commerce, Consumer, and Monetary Affairs on IRS tax systems modernization. 

Tax Treaties : The Senate Foreign Relations Committee is scheduled to vote today on seven 
proposed bilateral income tax treaties with the Netherlands, Israel, Russia, Mexico, 

Barbados, the Czech Republic, and the Slovak Republic. We understand that the Committee 
intends to attach a reservation and an "understanding" in the treaty with Mexico. Our 
information is that a reservation in the Barbados protocol and an understanding in the Israel 
protocol also are possible, but our principal concerns are with the Mexican treaty. 

Buy-Out Legislation : The House Post Office and Civil Service Committee marked up H.R. 
3400, the Government Savings Reform Act, on Monday, November 15. Included in the bill, 
as a substitute to the Administration's buy-out provision, was H.R. 3345, the buy-out bill 
reported out of the Committee on October 27. The Committee has not filed the Government 
Savings Reform Act with the Clerk of the House yet because there has been a effort to 
include a number of hostile amendments in the bill if it is brought to the floor under regular 
order. House Republican and Democratic leaders are attempting to work out a compromise 
that would allow the bill to come to the floor. 

Confirmations : Karin Lissakers and Ronald Scheman appeared before the Senate Foreign 
Relations Committee for their confirmation hearings Wednesday. Ms. Lissakers has been 
nominated as the U.S. Executive Director of the International Monetary Fund. Mr. Scheman 
has been nominated to be the U.S. Executive Director of the Inter- American Development 
Bank. Neither of the nominations is expected to encounter resistance. 

Crime Bill : The Senate version of the Administration’s anti-crime bill is being considered on 
the floor this week and may be completed before the weekend. Because the Senate bill 
creates a $22 billion anti-crime trust fund with the anticipated savings from the 
Administration’s promised 252,000 FTE cuts, a great deal of funding is being authorized for 
local and Federal law enforcement programs. 

Senator DeConcini has sponsored an amendment to give ATF’s G.R.E.A.T. anti-gang 
program an additional $64 million in funding. The amendment would also give ATF an 
additional 300 FTEs. Also, Senator Bond will offer an amendment providing $25 million in 
additional funding over the next five years for existing Secret Service programs. Treasury 
has not sought any additional funding from the trust fond on its own. 

Given that the House is currently working on at least six separate crime bills, none of which 
includes the trust fund language at this time, there is some question as to how much of the 
authorized funding will actually be available for appropriation over the next five years. 

Although there is a good chance that the Brady gun control bill will pass the House and 
Senate prior to the Thanksgiving recess, it is unlikely that there will be sufficient time for a 
conference on the larger anti-crime package prior to adjournment. 
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C. Controversy 

Pastors for Peace : Treasury’s Office of Foreign Assets Control (OFAC) has sent a cease-and- 
desist order to Pastors for Peace, which is now organizing a "construction brigade" to go to 
Cuba November 19 through December 1 to construct housing for the poor. The travel and 
financial transactions planned with Cuba are prohibited unless licensed by OFAC. The group 
gained notoriety through the 21 -day school bus stand-off at a Customs inspection station 
earlier this year, when the group attempted to export medicines, school supplies, and other 
items to Cuba. They plan further protests at the U.S. - Mexican border in Laredo, Texas in 
February. 

Cuba - Freedom to Travel Campaign : Treasury General Counsel is working with the Justice 
Department to determine the proper enforcement response to the previous travel to Cuba of 
175 people protesting OF AC-enforced restrictions on travel and trade with that country. 
(Pastors For Peace was one of the groups participating under the auspices of an umbrella 
group called Global Exchange.) Press coverage is expected as prosecutorial decisions are 
made. 


SECRETARIAL WORK ON PRESIDENTIAL INITIATIVES 
NAFTA : My efforts on NAFTA this week included the following: 

Media : 

ABC’s "This Week with David Brinkley" (11/14) 

PBS’s "Nightly Business Report" (11/15) 

Satellite interviews (11/15) 

CNN’s "Business Day" (11/17) 

Dallas Morning News interview (11/17) 

USA Today interview (11/17) 

Washington Post interview (11/17) 

New York Times interview (11/17 & 11/18) 

White House briefing room appearance (11/17) 

US News interview (11/18) 

NPR interview (11/18) 

Newsweek interview (11/18) 

Congressional : 

Visits 

Democratic Whip meeting (11/17) 

Matsui & Richardson lunch (11/17) 

Calls 

Stenholm (11/17) 
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Health Care: I testified on the 16th before the Ways and Means Committee regarding the 
financing of the Administration's health care plan. In my testimony, I opposed the Penny- 
Kasich legislation on the grounds that it would greatly damage health care financing. 

SECRETARY SCHEDULE FOR MONTH 
My schedule for next month includes the following: 

December 1 Federal Reserve Dinner 
December 2 Treasury International Affairs awards ceremony 
December 8 Social Security Trustees meeting 
December 9 U.S. Savings Bond campaign speech 

DEPUTY SECRETARY’S SCHEDULE FOR WEEK 
Deputy Secretary Altman’s schedule next week includes the following: 

November 22 Meeting with Congressman Brewster 

Meeting with Congressman Hoagland 
Meeting with Congressman Greenwood 
November 24 Health care media 
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DEPARTMENT OF THE TREASURY 
WASHINGTON 
November 17, 1993 

ASSISTANT SECRETARY 

MEMORANDUM FOR SECRETARY BENTSEN 

FROM: Michael B. Levy 

Assistant Secretary (Legislative Affairs) 

SUBJECT: Weekly Report 


mm 

Legislative Affairs met with Reps. Brown, Reynolds, Towns and 
Fields in the past two days about the NAFTA. Legislative Affairs 
also met with Rep. Flake's staff in reference to the NAFTA the 
day before he met with the President. Legislative Affairs spoke 
to Congressman Bishop today. 

Rep. Towns is scheduled to meet with the President today at 3:00 
p.m. 



Stanley Tate RTC CEO Confirmation 

Stanley Tate is scheduled to make a courtesy call upon Sen. Kit 
Bond tomorrow afternoon. Tate's call upon Sen. Barbara Boxer 
also scheduled for this week was cancelled by the Senator. We 
have yet to successfully reschedule this meeting. 

It now appears highly unlikely that senate Banking committee 
Chairman Don Riegle will either meet with Stanley Tate or proceed 
to hold a confirmation hearing on Tate's nomination to serve as 
CEO of the RTC prior to the recess. 


RTC Funding 

Sen. Alphonse D' Amato reached agreement last Friday with Rep. 
Floyd Flake on compromise minority and women-owned business 
(MWOB) language to RTC funding legislation. The language agreed 
to by staffs would thus appear to have the approval of both 
Senate Republicans and the Congressional Black Caucus. 

As a result of this compromise agreement, the nearly five week 
hold on the naming of Senate conferees has been lifted with 
conferees being named yesterday. Those Senate conferees are 
Sens. Don Riegle, Paul Sarbanes, Christopher Dodd, Alphonse 
D' Amato and Phil Gramm. House conferees, noted previously, 
include Reps. Gonzalez, Neal, LaFalce, Vento, Schumer, Frank, 
Kanjorski, Kennedy, Flake, Leach, McCullom, Roukema, Bereuter, 
Roth, Baker, Conyers, Collins, English, Clinger, McCandless, 
Brooks, Hughes, Boucher, Fish, and Goodlatte. 
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Staff to conferees met this morning in an attempt to resolve 
remaining differences between the House and Senate versions of 
the legislation. Most of the issues and differences remaining on 
the staff table are considered relatively non-controversial and 
relatively easy to conclude. Once the conferees meet — most 
likely tomorrow — the only substantive issue over which 
substantial disagreement remains is the extension of the statute 
of limitations for actions in tort brought by the RTC. 

Staff to Sen. Howard Metzenbaum have stated that they will 
recommend that Metzenbaum "go to war*' to retain the Senate 
(Metzenbaum) statute of limitations language (even though the 
same language has been inserted into the crime bill) . He will 
most certainly attempt to address the conferees although neither 
the House nor the Senate is inclined to hold a formal conference. 

House rules require a conference or be subject to a point of 
order. Failure to hold even a perfunctory conference would not 
only require going to the Rules Committee to seek a waiver of the 
point of order, but would also give Metzenbaum more ammunition 
with which to claim he was denied a fair hearing. Chairman 
Gonzalez intends to poll House conferees today to see whether or 
not they desire a formal meeting of the conferees. If not, a 
brief meeting to satisfy the House requirement would take place — 
most likely tomorrow — after which the report could be filed and 
we can gear up for floor action. 

Legislative Affairs has met with majority staff to the Financial 
Institutions Subcommittee to discuss targeted House Members who 
voted No on H.R. 1340 but who might be persuaded to support the 
conference report when it returns to the House. We will meet 
tomorrow morning with full Committee majority staff to discuss 
the results of preliminary meetings on conference report position 
with Member staff. 

Further meetings with staff will allow us to better target direct 
Member contact going forward. We will also proceed to mobilize 
prior coalitions to work these and other Members to ensure 
passage. 


RTC Whistleblowers 

Interim RTC CEO Roger Altman will meet with Sen. John Kerry this 
afternoon to discuss RTC whistleblowers and the Treasury /RTC 
response to the allegations raised at the September 23 hearing 
before the Senate Banking Committee. Currently, Altman is also 
scheduled to meet with Sen. Howard Metzenbaum tomorrow. We are 
still attempting to schedule a meeting between Altman and Banking 
Committee Chairman Don Riegle. 
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After an exhaustive review of the allegations raised, we have 
identified seven principal issues of concern for which follow-up 
action may be advised. Those issues are: (1) the Professional 
Liability Section of the RTC and the potential failure to 
investigate in the Texas RTC offices; (2) contracting irregu- 
larities and abuses; (3) asset disposition irregularities and 
abuses; (4) racial and gender discrimination; (5) irregularities 
in the Office of the RTC Inspector General; (6) complaint 
procedure problems and retaliation; and (7) personnel issues, 
specifically low morale and incompetency. We will proceed to 
develop a definitive course of action and recommendations on how 
best to address identified deficiencies. 

Former Dallas RTC Professional Liability Section (PLS) attorney 
and whistleblower Thomas Burnside met with Treasury officials 
here on Monday, November 15. Senate staff had earlier 
recommended that such a meeting occur and the need for the 
meeting was cemented in light of a letter from Burnside to 
Interim CEO Roger Altman dated October 20. Burnside reiterated 
the concerns incorporated in his letter, specifically requesting 
further investigation into the practices and operations of the 
Dallas PLS office. 


Interstate Banking/ Insurance Powers 

Senate Banking Committee Chairman Don Riegle will attempt to 
proceed tomorrow to mark up interstate branching legislation. 

He will do this in spite of strong indications that Committee 
Republicans will effectively boycott the markup, thus denying 
Riegle the necessary quorum to proceed. 

Committee majority staff had considered the possibility of 
gaining assurances to proceed with a rolling quorum, but at the 
current time have apparently backed away from that strategy. 
Riegle and staff are determined to proceed, but are admittedly 
not very optimistic that a quorum can be achieved. 

Whether or not Riegle is able to gain the necessary quorum. 
Treasury has reviewed all of the amendments (including a Dodd 
insurance amendment) and will work the markup to assure that 
Treasury concerns are articulated and addressed. Since Riegle 
had hoped to markup fair trade in financial services legislation 
tomorrow as well, there is a very real concern that failure to 
get a quorum on interstate could also doom any chances of marking 
up a fair trade bill. 
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As noted previously, Treasury attempted at length to convince 
Riegle and Dodd to postpone the markup and give us the chance 
between now and January to broker a deal between the bankers and 
agents. Having been unsuccessful in those attempts, we will 
continue to go forward and work between now and January with Rep. 
Steve Neal and his Financial Institutions Subcommittee staff on 
House interstate legislation that he would like to mark up soon 
after Congress returns. 


Community Development Banks 

S. 1275, the Community Development, Credit Enhancement and 
Regulatory Improvement Act of 1993, will probably not go to the 
Senate floor before recess. The Senate Banking Committee is 
still working on several issues which need to be resolved before 
the bill moves on to full Senate consideration. 

The House Banking Committee has been working "on executing the 
amendments for a final Committee print which should be available 
today. The Committee may ask for the House to consider H. 2666 
on Thursday or Friday under suspension. 


Regulatory Consolidation 

Under Secretary Newman is scheduled to testify before the Senate 
Banking Committee concerning regulatory consolidation on Tuesday, 
November 23, if Congress is still in session. Fiechter (OTS) and 
Ludwig (OCC) are also scheduled to testify. 


Regulatory Exclusions Hearing 

Thomas Hindes, Assistant General Counsel for the RTC Professional 
Liability Section, testified this morning on behalf of the RTC 
before the House Committee on Banking, Finance and Urban Affairs 
at a hearing to "examine the insurance industry's use of regula- 
tory exclusions contained in directors 1 and officers.' (D&O) 
liability insurance policies." 

According to the House Banking Committee, over the past two 
years, seven states have passed laws that further limit the RTC's 
and/or the FDIC's ability to collect from the officers and 
directors responsible for federally-insured financial institution 
losses. Through legislation, these states have increased the 
threshold of proof for professional liability claims against 
officers and directors of state-chartered depository institutions 
by raising the standards for gross negligence. 
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Committee Chairman Henry Gonzalez has raised serious concerns 
over additional losses to the insurance fund as a result of 
regulatory exclusions in D&O policies. He is also seeking to 
explore the willingness of parties to serve as directors or 
officers of a depository institution with or without D&O insur- 
ance and whether depository institutions should pay for D&o 
policies that contain regulatory exclusions. 


Madison Guaranty Savings and Loan 

Banking Committee Chairman Henry Gonzalez is gearing up for 
a full-scale investigation of alleged improprieties in the 
management and resolution of Madison Guaranty Savings and Loan 
in Arkansas. According to Banking Committee investigators, the 
Committee will soon demand access to all records regarding 
Madison from the RTC, the FDIC and the Office of Thrift Super- 
vision (OTS) in conjunction with planned hearings. 

Committee investigators have also intimated that the Committee 
stands prepared to invoke subpoena power in accessing all Depart- 
ment of Justice records and files on Madison. The focus of 
Committee resources on Madison will preclude the Committee's 
prior plans to aggressively explore regulatory exclusions and 
their potential impact on the industry. 


Tax Issues 

During the past week, the Legislative Affairs and Tax Policy 
staffs have been meeting with representatives of various business 
groups to allay their fears about the possibility that IRS will 
be given broad authority to reclassify self-employed individuals 
as employees under the health care reform proposal. 

On November 16, 1993, Maurice Foley testified before the Ways and 
Means Select Revenue Measures Subcommittee on legislation to 
allow taxpayers to earmark a portion of their tax liability for 
deficit reduction. Foley noted the Administration's opposition 
to that proposal on the grounds that it would disrupt the orderly 
development of a federal budget and discourage the Administration 
and Congress from setting priorities through difficult budgetary 
choices. 

A statement for the record was submitted to the House Government 
Operations Subcommittee on Commerce, Consumer, and Monetary 
Affairs on IRS tax systems modernization. 
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I am quite sure that this is going to be alright, but I know it will take a while. This is an 
very interesting job; sometimes it's just more interesting than I might wish. One of the most 
important things in a job like this is keeping a sense of perspective and a sense of humor; 
right now, it's more important than ever. 
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It's been a long week. I am confident that everything will turn out alright, but if I had my 
way the ride wouldn’t be as long or as bumpy as it is turning out to be. 
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It's been a long week. I am confident that everything will turn out alright, but if I had my 
way the ride wouldn’t be as long or as bumpy as it is turning out to be. 
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Note on phone call: 

Jack said a call came in from a reporter who had an inquiry about 
Whitewater. Jack wanted to convey this to the White House. Jack 
said he took Josh and Jean Hanson out of caution to the meeting 
with Nussbaum, Lindsey and Gearan. Jack told them what he knew 
about the reporter' s questions and received guidance on what to 
tell to the reporter. He remembered Jean passing on some 
information to the White House but he could not remember what it 
was . 

After the meeting Jack called the reporter and passed on the 
answer from the meeting. 
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Told White House 
Status of S&L Probe 


By Aon Devroy and Susan Schmidt 

Wmkmetm IW Sort Khm, 


Treasury Department officials 
twice informed the White House last 
fall of the status of a federal investi- 
gation into an Arkansas savings and 
loan with ties to President Clinton 
and Hillary Rodham Clinton, admin- 
istration officials said yesterday. 

The discussions came just after 
the Resolution Trust Corp. had 
asked the Justice Department to in- 
vestigate possible criminal activity in 
connection with the thrift. Madison 
Guaranty Savings & Loan. The RTC 
description of that activity included 
references to the Clintons as poten- 
tial beneficiaries of illegal Madison 
actions, but did not accuse them of 
engaging in anything illegal. 

RTC officials said yesterday that 
“criminal referrals" are confidential 
legal documents that are virtually 
never discussed with those named in 
them. Without acknowledging that 
the discussions were in any way im- 
proper. White House Chief of Staff 
Thomas F. “Mack" McLarty yester- 
day warned senior officials against 
contacts with officials from Trea- 
sury. the RTC or others outside the 
White House involved in the case. 
McLarty also has prepared a staff 
memo that is to be widely circulated 
that makes the same point. 

The first discussion, in late Sep- 
tember. was between White House 
counsel Bernard Nussbaum and Jean 
Hanson, general counsel at the 
Treasury Department, according to 
administration officials. An official 
said that Hanson told Nussbaum that 
the Clintons were named in the RTC 
action but not accused of any wrong- 
doing. 


The second meeting, in mid to 
late October, was held in Nuss- 
baum's office and included, besides 
him. White House communications 
director Mark Gearan, Bruce Lind- 
sey. the Clinton senior aide who has 
been handling questions on the inqui- 
ry into Whitewater and Madison, 
and three Treasury officials: Han- 
son: Josh Steiner, now chief of staff 
to Treasury Secretary Llovd Bent- 
sen: a nd Jack DeVore. then Bent- 
sen's press secretary. Altman is the 
acting head of the RTC. 

According to administration offi- 
cials. Hanson was briefed by RTC 
senior vice president Bill Roelie on 
the sums of the request for an in- 
vestigation into Madison and the 
mention of both Clintons in those re- 
quests. 

Lindsey said officials did not dis- 
cuss the “substtnce" of the referrals, 
but ulked about how to respond to 
reporters' ^qinries atw*t them. 

That mid-to-late October meeting 
came four months before the brief- 
ing that Deputy Treasury Secretary 
Roger C. Altman revealed during a 
congressional hearing last week. 

Altman set off a chorus of criti- 
cism from Republicans when he said 
that he had recently briefed White 
House officials on how the RTC. on 
which he serves as acting head in ad- 
dition to his Treasury post, would 
proceed with potential civil claims 
growing out of the collapse of Madi- 
son. 

Republicans criticized the Altman 
briefing as an inappropriate interfer- 
ence by the White House in a case 
that directly affects the Clintons. 
Altman later issued a statement say- 
ing he had shown “bad judgment" in 
conducting the briefing and would 


recuse himself from further involve- 
ment in Madison. Yesterday, Trea- 
sury officials said he was unaware of 
the earlier White House meetings. 

Gearan yesterday mnfirwwi the 
October meeting and the subject of 
the dis cus sion, but denied that there 
was anything improper in the White 
House's holding of a oo 

the elements of an investigation in- 
volving the Clintons. Gearan said the 
session was convened at the sugges- 
tion of Treasury nftvah because of 
press inquiries over the criminal re- 
ferrals, not as an effort to d i scover 
what the RTC was up to and what 
could be done about it 

This was not an RTC meeting.” 
Gearan said, describing it as a — 
to discuss press inquiries on the RTC 
investigation and what the White 
House and Treasury should or could 
say in response to reporters' queries. 

Although none of the three Trea- 
sury officials have statutory jobs at 
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the RTC, Hanson in particular was 
heavily involved in RTC business. 
Sources described her as overseeing 
many of the RTC’s legal matters be- 
cause the agency's general counsel 
post was vacant 

The RTC is an independent feder- 
al agency that is in charge of dispos- 
ing of failed savings and loans and 
pursuing civil and criminal cases 
against those with responsibility for 
the failures. It is headed by a politi- 
cal appointee named by the presi- 
dent and confirmed by the Senate. 
Because the new administration has 
not nominated a new head of the 
RTC. Altman has been serving in 
that post, and Treasury's top politi- 
cal team — Steiner. Devore and Han- 
son— were involved in helping in 
those duties. 

Officials yesterday confirmed an 
additional contact with the White 
House involving the RTC but dismiss- 
ed it as inconsequential Hillary Clin- 
ton's press secretary. Lisa Caputo. 
said yesterday that in late October or 
November she had received a call 
from “a RTC guy" whose name and 
job she does not recall who informed 
her of press inquiries there involving 
Whitewater and Madison. 

The call amounts to the first di- 
rect contact between the White 
House and RTC employees on the 
controversy, but Caputo said she had 
not solic i t e d any RTC information ot 
called anyone there and was sunplj / 
"returning a phone call made to me* " 
She said she did not take action or 
brief anyone because of the call. , 

Clinton and his wife were joint 
owners of the Whitewater real es- 
tate venture with James McDou gal. 
the owner of Madison, and McEithi- 
gal's wife. Susan. Hillary Clinton 
represented Madison before s t ate 
regulators in the mid-1980s before 
Madison's failure, estimated to feiave 
cost taxpayers more than $60 mil- 
lion. The special counsel is investi- 
gating whether Madison funds *were 
diverted to Whitewater and « »ther 
McDougal corporations. 
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TREASURY (W) NEWS 


1500 PENNSYLVANIA AVENUE, N.W. « WASHINGTON, P.C. * 20220 « (202) 622 2960 

FOR IMMEDIATE RELEASE 
MARCH 3, 1994 


S TATE M ENT OF TREASURY SECRETARY LLOYD BENTSEN 

I have confidence in the Treasury officials, but to ensure that all ethical guidelines were 
followed, I have instructed the matter be referred to the Office of Government Ethics 
for a thorough review. I did not attend any of these meetings, nor was I informed of any 
of these meetings. 

I have instructed Treasury officials to have no contact with the White House about this 
case. 


m 


LB-681 
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White House Acknowledges Two Additional Briefings on Madison S&L 
Case 

By RICHARD KEIL* 

Associated Press Writer- 

WASHINGTON (AP) _ For the second time in a week, the White House 
is acknowledging that it has received private briefings on a 
confidential investigation into the failure of a failed Arkansas 
thrift with ties to President and Mrs* Clinton. 

The White House confirmed Wednesday that a pair of meetings were 
held last fall in which regulators 1 investigation into the thrift 
failure was discussed. 

According to a report in today's Washington Post, the White 
House was informed by Treasury Department officials that the 
Clintons had been named as possible beneficiaries of misuse of 
funds from Madison Guaranty Savings and Loan Association, although 
neither was accused of wrongdoing. 

However, top Clinton aides told the Post that the session 
revolved around public relations issues, and that confidential 
aspects of the case, including any potential ramifications for the 
Clintons, were not discussed. 

In the first of the two meetings between the Treasury 
Department's top attorney, Jean Hanson, and White House Counsel 
Bernard Nussbaum, held in late September, Nussbaum was told that 
the Clintons had been named in a criminal referral prepared by the 
Resolution Trust Corp. , the S&L cleanup agency. 

Criminal referrals are highly confidential documents in which 
federal regulators _ who carry out only civil investigations _ pass 
on suspected evidence of criminal wrongdoing to prosecutors. 

It is not customary to discuss the contents of such a document 
with anyone named in it, or their associates. 

According to RTC employees, top officials there briefed Hanson 
on the progress of the Madison probe before she met with Nussbaum. 

At the second meeting, held in late October, the focus was on 
how to handle news media inquiries about the referrals, top Clinton 
adviser Bruce Lindsey told the Post. 

Lindsey, who attended the second meeting along with Nussbaum and 
White House Communications Director Mark Gearan, said the focus of 
both sessions was to discuss how the media inquiries on the Madison 
probe were to be handled. 

The report comes on the heels of criticism of acting RTC head 
Roger Altman for meeting with White House officials about the 
Madison case. 

At a Senate Banking Committee hearing last Thursday, Altman 
acknowledged that he had briefed Nussbaum early last month on the 
case. But he insisted that he had only explained the procedures by 
which the RTC was continuing its probe as a deadline for filing 
civil charges approached. 

After Republicans criticized his actions, Altman issued a 
statement admitting **bad judgment'' in holding the briefing and 
announced that he would recuse himself from further dealings with 
the Madison case. 

Altman has said he will step down as the RTC's acting chief by 
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the end of March when his tern expires. 

In other developments , Associate Attorney General Webster 
Hubbell said Wednesday he was questioned by his fomer lav firm 
last week about his billings in past cases, but he emphatically 
denied ever overcharging clients. 

One of the cases, Hubbell said, involved his work for the RTC. 

* ' I did not overbill the RTC or any other clients, • • Hubbell 
said in a statement released by the Justice Department, where he is 
the No. 3 official. 

He said the Rose Lav Firm's inquiry was “in no way out of the 
ordinary 1 ' and he was in the process of helping the firm locate 
documentation to back up his billings. 

Hubbell did not specify which clients or RTC cases he was 
questioned about. It was reported that the Rose firm was 
investigating his billing practices. 

Records obtained by The Associated Press show that the RTC 
questioned Rose's billings in at least one case in vhich Hubbell 
was the supervising attorney _ and that nearly $1,400 in charges 
were rejected as excessive. 

The firm had budgeted more than $173,000 for that project, and 
the RTC ended up paying nearly all of that. 

It could not immediately be determined whether this was the case 
to vhich Hubbell was referring. 

Meanwhile, The Washington Post also reported today that Hillary 
Rodham Clinton may have played a more extensive role than the 
federal government has described in pursuing a lawsuit against 
Clinton friend and campaign fund-raiser, Daniel Lasater, for his 
involvement with a failed Illinois S£L. 

Records show Mrs. Clinton's name on four documents in her work 
for the Rose Lav Firm, instead of one as previously asserted by the 
Federal Deposit Insurance Corp., the Post said. 

Thu Mar 3, 1994 02:22 
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Ginton Faults Contacts ' 
With Officials on Probe 

White House Counsel Considers Resigning • 


By Ann Devroy and Ruth Marcus 

WutMtran Wnun 


The Clinton administration yes* 
terday moved on three fronts to 
quell a new controversy over White 
House contacts with Treasury offi- 
cials on an investigation into the 
failed Madison Guaranty Savings & 
Loan. 

President Clinton said the con- 
tacts should not have occurred and 
had the White House issue a new 
memorandum to all staffers reiterat- 
ing the ban on such meetings. Offi- 
cials said White House counsel Ber- 
nard Nussbaum was considering 
resigning. And at the Treasury De- 
partment. Secretary Llovd Bentsen 
asked the independent Office of Gov- 
ernment Ethics to investigate the 
contacts. 

Clinton said no wrongdoing had 
occurred in the three separate dis- 
cussion between White House ad- 
visers and officials familiar with the 
investigation into the collapse of 
Madison and its connections to the 
Whitewater land venture, m which 
the Clintons were partners. But. he 
said. "I think it would be better if the 
meetings and conversations had not 
occurred." 

The White House has confirmed 
that on three occasions from Sep- 
tember to February, senior officials 
including Nussbaum met with high- 
level Treasury officials who had 
been briefed by the Resolution Trust 
Corp. on the status of its investiga- 
tion and its request to the Justice 
Department to investigate possible 
criminal activity in connection with 



The White House has co nf ir med that!! 

counsel Bern a rd Nussbeum, above. ; 
met with Mgh-level Treasury aides. 


the collapse of the thrift. The RTG 
request for a criminal investigated 
included references to the Clintons 
as potential beneficiaries of illegal 
Madison actions, but did not accuse 
them of any wrongdoing. 

White House Chief of Staff Thonw 
as F. "Mack" McLarty yesterday is- 
sued a "memorandum for the White 
House staff stating that any contact 
from an executive branch or inde- 
pendent agency regarding Madison, 
the Whitewater Development Corp. 
or related matters should be direct-. 


ed to deputy White House counsel 
Joel Klein. Klein has been charged 
with determining whether such coo- 
tacts should be allowed, banned or 
be referred to the Clintons’ personal 
attorney. 

Nussbaum normally would make 
such determinations. Since he was 
party to all three of the contacts, 
however, officials said the role was 
shifted to Klem. Some administra- 
tion .officials suggested yesterday 
that Nussbaum’s involvement in 
what are seen as ethical breaches 
has caused him to consider resign- 
ing. 

At the Treasury Department. 
Bentsen said he had no knowledge of 
any of the contacts and announced 
he has asked the independent Office 
of Government Ethics to investigate. 
Treasury officials said the request 
was made in response to a Washing- 
ton Post story yesterday outlining 
the three contacts. 

The largest meeting took place in 
mid to late October when Nuss- 
baum. White House Communications 
Director Mark Gearan and Bruce 
Lindsey, the senior aide to Clinton 
who is his point man on the White- 
water and Madison matters, met 
with Bentsen’s chief of staff, his 
press secretary and the general 
counsel. 

According to sources, the counsel. 
Jean Hanson, had been bnefed earli- 
er that month by senior RTC offi- 
cials on the status of their investiga- 
tion into Madison, which included 
their decision to ask the Justice De- 
partment to investigate the collapse 
of Madison and Clinton connections 
to Madison through Whitewater. 
Madison's owner was partners with 
the Clintons in Whitewater. 
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Officials said the month before. 
Hanson had told Nussbaum that the 
RTC either had referred the matter 
to Justice or was likely to and that 
the Clintons would be mentioned as 
possible beneficiaries of illegal Madi- 
son activities, without any charge 
that they themselves had engaged in 
illegal activities. 

In addition to those sessions. Dep- 
uty Treasury Secretary Roger C. 
Altman, who also heads the RTC in 
the absence of a permanent nominee 
from the White House, told Con- 
gress last week that he had briefed 
Nussbaum and others at the White 
House recently on how the RTC 
would proceed with potential civil 
claims arising out of Madison's col- 
lapse. 

Gearan said the White House 
found out about the Bentsen action 
from news reports, but welcomed it 
Asked why Bentsen, not Clinton, had 
asked for the review, he said, **1 
don’t speak for the secretary of the 
treasury." 

The White House in its first 
months issued a general memo ban- 
ning contacts between officials there 


Clinton said no 
wrongdoing had 
occurred in the 
three separate 
discussions. 

and those in regulatory or investiga- 
tory agencies on specific subjects 
without approval by the White 
House counsel’s office and then only 
under certain circumstances. 

Following the controversy sur- 
rounding the White House handling 
of their firing of seven travel office 
aides last year, officials were warned 
in new memos and statements from 
McLarty about contacts between 
them and investigatory agencies. 

Yesterday’s memo, a senior offi- 
cial said, was not so much a new rule 
as “an effort to heighten sensitivity" 
to the issue. Clinton said. “I think 
now that there is an actual formal 


f 

process underway, everyone will be 
much more sensitive." The McLarty 
memo, he said, is a way to "bend 
over backwards to avoid not only the 
fact but any appearance of impropri- 
ety." 

Clinton said the numerous investi- 
gations into various aspects of Madi- 
son and Whitewater should “go for- 
ward unimpeded and as quickly as 
possible" and that the White House 
cannot interfere or take actions that 
create the appearance of interfer- 
ence. 

“We don't need to have any impli- 
cation that we are in any way trying 
to manage or affect this process." he 
s*»d. "We are not. We must not. And 
I don't want the American people to 
give it a second thought.” 

The contacts gave Republicans in 
Congress further ammunition to 
press their demands that Altman, 
Hanson and other Treasury officials 
be made to explain their actions at 
public hearings. 

Sen. Alphonse M. D'Amato (R- 
N.Y.), ranking minority member of 
the Senate Banking Committee, said 
in an interview that "it is inconceiv- 
able" that Hanson would have 
briefed Nussbaum on the criminal 
referrals "on her own.” Altman and 
Bentsen have said they didn't know 
about the earlier meetings. D'Amato 
said "it cries out" for Hanson to be 
questioned by Congress about her 
role in the three briefings. D'Amato 
said 43 Republican senators have 
pledged to hold up the nomination of 
Ricki R. Tigert to head the Federal 
Deposit Insurance Corp. until the 
banking committee holds hearings 
on the briefings. 

Rep. Jim Leach (R-lowa). ranking 
minority member of the House 
Banking Committee, said in a state- 
ment that "all participants in these 
meetings should not only be sanc- 
tioned for their breach of the public 
trust, but they should be brought be- 
fore Congress to provide full public 
disclosure of their actions and dis- 
cussions." 

McLarty’s memo underscored the 
difficult position in which Nussbaum 
finds himself. Nussbaum has been at 
the center of many of the most criti- 
rtzed incidents of the Clinton admin- 


istration, from the vetting of pro- 
spective nominees such as Kimba 
Wood and Lani Guinier to the firing 
of the White House travel office em- 
ployees and the handling of the in- 
vestigation into the suicide of deputy 
counsel Vincent Foster. 

Nussbaum has previously been 
combative in the face of criticism 
and withstood repeated calls from 
newspaper editorials and elsewhere 
for his resignation. Bur administra- 
tion officials said yesterday that the 

former Wall Street litigator was 
shaken by the latest round of criti- 
cism. Asked how Nussbaum was 
holding up. one senior official said. "I 
don’t think as well as other tunes." 

Nussbaum did not return tele- 
phone calls yesterday or Wednesday. 

Other administration sources said 
that Nussbaum’s wife. Toby, is "fed 
up" with Washington and what she 
sees as its unfair treatment of her 
husband. One official said that Nuss- 
baum. even before the recent round 
of criticism over his contacts with 
Treasury officials, was seeking 
"peace with honor. I think he wants 
the timing to be right but 1 feel more 
and more now like he's had enough." 

At the White House. Nussbaum 
has few defenders among the senior 
staff, many of whom openly question 
his political judgment and believe he 
has damaged the administration. But 
Gearan said that Clinton "has confi- 
dence in Mr. Nussbaum. he believes 
he's mademany important contribu- 
tions to the administration.” includ- 
ing the appointments of Attorney 
General Janet Reno. Supreme Court 
Justice Ruth Bader Ginsburg, and 
FBI Director Louis Freeh. 
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Sen. Atfonse D’Amato. left, criticized briefing of the White House counsel. 
Treasury Secretary Lloyd Bentsen. right, asked for an ethics investigation. 
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Bad to Wtrse 


I TS A BAD sign when the president has to 
order his own staff to refrain from engaging 
in the sort of conduct most first-year law 
students would immediately recognize as im- 
proper. It really shouldn't require a memoran- 
dum from Chief of Staff Thomas F. McLarty to 
get across the fact that White House officials 
have no business meeting with Treasury Depart- 
ment officials about the status of the independent 
Resolution Trust Corp.'s probe into the failed 
Madison Guaranty Savings and Loan. Especially 
is this so when the Clintons are named in an RTC 
criminal referral as potential beneficiaries of 
illegal Madison activities. The failure of so many 
important White House figures to get that mes- 
sage is sapping confidence in the administration's 
handling of the Whitewater affair. 

Treasury officials, it now turns out, twice 
reported to White House superiors on the status 
of the RTC investigation. In one instance. Trea- 
sury general counsel Jean Hanson met with 
Wmte House counsel Bernard Nussbaum to tell 
him about the RTC's referral of the Madison 
failure to the Justice Department for investiga- 
tion of possible criminal activity. She also report- 
edly informed Mr. Nussbaum that the Clintons 
were named in the action but had not been 
ac cu s ed of any wrongdoing. If any two officials 
should have recognized the impropriety of such 
dwiittMon* , it would be counsels for the White 
House and the Treasury Department. 

RTC policy ^ the confidentiality of its investi- 


gations is dear. Criminal referrals are restricted 
and privileged information; improper release could 
jeopardize dvil or criminal litigation. How can 1 
administration lawyers not respect that prohibition? j 

The second meeting, also held in Mr. Nussbaum’s j 
office, involved a discussion between White House 
and Treasury spin controllers on how to handle 
Madison press inquiries. Disclosure of this meeting 
and the earlier one comes on the heels of last week's 
arfmkafln by Deputy Secretary Roger Altman that 
he had given a "heads up" to Mr. Nussbaum on bow 
the RTC, which he runs, would treat potential dvil 
claims springing from Madison. So confusion over 
how to negotiate the Whitewater ethical maze 
evidently isn't limited to the White House. 

Treasury Secretary Lloyd Bentsen ye sterday 
reinforced Mr. Clinton’s actions. In a statement 
Mr. Bentsen distanced himself from the amateur 
political operators in his department and instruct- 
ed Treasury officials to have no contact with the 
White House about this case." He also asked for 
an investigation by the Office of Government 
Ethics into contacts between White House and 
Treasury officials. 

Congressional Democrats have refused to hold 
hearings or to demand answers to legitimate 
questions about this affair. Naturally, the Repub- 
licans are having a field day. Mr Clinton lamely 
said yesterday, *1 think it would be better if the 
meetings and conversations had not oc cu rred." 
That's not the half of it. 
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Clinton 



an error 



By Adam Nagourney 
USA TODAY 

President Clinton said 
Thursday members of his 
White House staff erred in get- 
ting briefed by Treasury De- 
partment officials on the 
Whitewater probe. 

Hinto n, facing a new bar- 
rage of questions about how his 
White House has handled the 
probe into the failed Arkansas 
land project, instructed his 
chief of staff to limit White 
House contacts with govern- 
ment invesdg&tors. 

M As nearly as I can deter- 
mine, no one has actually done 
anything wrong or attempted 
to improperly influence any 
government action," said Clin- 
ton. "But 1 think it would be 
better if the meetings and con- 
versations hadn't occurred." 

The regulations issued by 
chief of staff Thomas McLarty 
limit discusions between Clin- 
ton aides and Investigators. 

There have been at least 
three meetings involving Trea- 
sury Department officials with 
knowledge of the probe, indud- 
ing one acknowledged last 
week by Roger Altman, inter- 
im head of the Resolution 


Trust Corp- which is oversee- 
ing the SAL dean-up. Whitewa- 
ter had ties to a failed thrift, 
Madison Savings A Loan. 

Two meetings last fall first 
reported in The Washington 
Post, came just after the RTC 
asked the Justice Department 
to probe passible criminal ac- 
tivity in the Madison case. 

A meetlftg in late September 
involved White House Counsel 
Bernard Nussbaum and Jean 
Hason, the general counsel of 
the Treasury Department The 
other involved communica- 
tions director Mark Gearan 
and three Treasury officials. 

Treasury Secretary Lloyd 
RenKen to ld reporters he was 
unaware of the meetings* and 
asked the Office of Govern- 
ment Ethics to investigate. 

Senior adviser George Ste- 
phanopoulos said the meetings 
“shouldn’t have happened." 

Said Senate Minority Leader 
Robert Dole: "You’re asking 
for big. big trouble and showing 
9ome«tunningly bad judgment 
when you start mixing politics 
with the law enforcement" 

Also: 

► Rep. Jim Leach, R-Iowa, 
said he plans to sue the Federal 
Deposit Insurance Corp. and 


the RTC for failing to provide 
"Information on their Whitewa- 
ter-related investigations that 
he’s requested for months. 

► Forty-three GOP senators 
said they would block the 
nomination of Rlcki Tlgert to 
head the Federal Deposit In- 
surance Corp. until a hearing 
can be held on the Altman 
meeting. 

► The New York Times re- 
ports today a grand jury In Lit- 
tle Rock has heard that files be- 
longing to Vincent Foster, the 
White House lawyer whose sui- 
cide is under investigation, 
were shredded in January. 
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target nominee 
to get hearings 

Seek probe of Whitewater meetings 


By Paul Bedard 

nc wmnmoton twcs 


Forty-three Republican sen- 
ators yesterday vowed to block the 
confirmation of Ricki R. Tigert to 
head the Federal Deposit Insur- 
ance Corp. (FDIC) unless the 
Democratic congressional leader- 
ship calls hearings about the pro- 
priety of meetings between Dep- 
uty Treasury Secretary Roger C. 
Altman and White House Counsel 
Bernard Nussbaum to discuss the 
Whitewater- Madison investiga- 
tion. 

The 43 senators set out their 
threat in a letter to the Senate lead- 
ership. 

M You're asking for big. big trou- 
ble and showing some stunningly 
bad judgment when you start mix- 
ing politics with law enforcement." 
Senate Minority Leader Bob Dole 
said of the Nussbaum-Altman 
meetings. 

As Whitewater charge and 
countercharge escalated across 
Capitol HiH t ,‘fteaaurY Secretary, 
JLitr BcaiSfifl asked the indepen- 
dent Office of Government Ethics 
to investigate the meetings. Mr. 
Bent sen said the probe should de- 
termine whether ethics rules were 
broken when the Resolution Thist 
Corp. (RTC) investigation of Madi 
son Guaranty Savings and Loan 
Association, owned by former 
Clinton business partner James B. 
McDougal. was discussed. 

The call for an ethics probe 
came minutes after the White 
House issued its firsi rules gov- 
eming meetings between its offi- 
cials and federal agencies looking 
into Madison and the failed White- 
water Development Corp.. which 
was owned by the Clintons. Mr. 
McDougal and hts wife. Susan. Mr. 
Nussbaum wrote the rules. 

*Tm concerned about it." Pres- 
ident Clinton told reporters yester- 
day morning. "Nearly as I can de- 


termine. no one has actually done 
anything wrong or attempted to 
improperly influence any govern- 
ment action. But I think it would 
be better if the meetings and con- 
versations hadn't occurred." 

Mr. Clinton "should get rid of 
Nussbaum" House Minority Whip 
Newt Gingrich said. "This White 
House is getting a bunker mental- 
ity, and that can only make matters 
worse." 

Rep. Henry B. Gonzalez, Ifcxas 
Democrat and chairman of the 
House Banking Committee, has 
resisted GOP calls for an indepen- 
dent probe of the Whitewater* 
Madison affair but agreed to hold 
an RTC oversight hearing March 
24. 

Sen. Alfonse M. D’ Amato, New 
York Republican, who has called 
for Senate hearings, said: "The 
American people deserve to have 
confidence that the RTC conducts 
its business in an independent and 
impartial fashion." 

Mr. D'Amato threatened to 
block legislation to streamline 
regulation of the banking industry 
until it is rewritten to protect the 
banking agencies from political 
interference by Clinton "cronies." 

At issue are three meetings be- 
tween White House and Treasury 
officials to discuss Whitewater- 
Madison issues: 

• A meeting in late September 
between Mr. Nussbaum and Dep- 
uty Treasury Counsel Jean Han- 
son to discuss the naming of the 
Clintons in the RTC's probe of 

Madison. 

Federal regulators closed Madi- 
son in 1989 at a cost of $50 million. 

• A RTC meeting at the White 
House in October that included 
Mr. Nussbaum; White House Com- 
munications Director Mark Gear- 
an; senior presidential adviser 
Bruce Lindsey; Ms. Hanson; Jack 
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Devore, who was Mr. Bentsen’s 
spokesman; and Josh Steiner. Mr 
Bentsen’s current chief of staff. 

• A meeting early last month re- 
quested by Mr Altman in Mr 
Nussbaum’s office that included 
Harold Ickes, deputy White House 
chief of staff, and Margaret A. Wil- 
liams, first lady Hillary Rodham 
Clinton’s chief of staff. 

Mr. Altman disclosed the Febru- 
ary meeting at a Senate hearing 
late last month. The Washington 
Post reported the 1993 meetings 
yesterday. 

"Tb my knowledge there were 
no other meetings involving Mr 
Altman or Ms. Hanson and the 
White House,’’ Treasury spokes- 
man Howard Schloss said. 

Spokesmen for the RTC and the 
FDIC said no other meetings have 
occurred between their officials 
and White House staff. 

The White House said the meet- 
ings were held to discuss how to 
answer congressional and media 
questions about the Whitewater 
Madison affair. 

Earlier this week. White House 
spokeswoman Dee Dee Myers said 
the meetings were not improper 

She and Mr. Gearan also sug- 
gested that the issue was being 
hyped by Republicans. “There’s a 
lot of politics going on.” Mr 
Gearan said. 

But Mr. Clinton’s statement con- 
demning the meetings — and the 
newspaper and television cover- 
age of them — suggests the White 
House now believes they were im- 
proper 

“We don’t need to have any im- 
plication that we are m any way 
trying to manage or affect this pro- 
cess. We are not. We must not. And 
I don’t want the American people 
to give it a second thought” said 
Mr Clinton, whom aides described 
as "angry” that his administration 
was caught in an ethics contro- 
versy 

Tb offset the appearance of im- 


Go P 



PiX*o Of Don Pr •***•* "!>>• tta n fwnqton Tim*» 


President Clinton is “concerned’’ 

about the ethics controversy. 


propriety, White House Chief of 
Staff Thomas F “Mack” McLarry 
issued ethics rules crafted by Mr 
Nussbaum, whose actions prompt- 
ed Mr Clinton to seek the new 
rules. 

Issued throughout the White 
House. Treasury Department and 
other agencies late yesterday, the 
rules memo said: 

"Any contact from an executive 
branch or independent agency re- 
garding Madison Guaranty. White- 
water or related matters should be 
directed promptly to the deputy 
counsel, who is charged with re- 
viewing such contacts and deter- 
mining whether they should be di- 
rected to the president's or first 
lady's personal attorney or ad- 
dressed by the White House. In 
addition, no contact by the White 


House with executive branch or 
independent agencies regarding 
these matters should be made 
without pnor authorization from 
the deputy counsel." 

It was not clear why the ethics 
rules weren’t issued when Mr. 
Clinton took office. It is common 
practice for a new administration 
to reissue ethics rules left by the 
past administration. 

C. Boyden Gray, the Bush ad- 
ministration’s counsel, said he left 
ethics rules that would have 
clearly prohibited meetings like 
the ones between Treasury offi- 
cials and Mr. Nussbaum. 

“We had a rule that you couldn't 
discuss any investigation with an 
independent agency,” Mr. Gray 
said. 

But Mr. Bentsen's call for an Of- 
fice of Government Ethics (OGE) 
investigation may have little effect 
because White House ethics rules 
are written by the White House 
counsel's office, and most of the 
OGE rulings deal with the finan- 
cial affairs of government work- 
ers. 

Furthermore, the ethics rules 
usually do not cover the White 
House counsel’s office, a Bush ad- 
ministration lawyer said. 

Nevertheless. Mr. Bentsen said 
an investigation should help clear 
up questions of wrongdoing. 

“I have confidence in the Trea- 
sury officials, but to ensure that all 
ethical guidelines were followed, I 
have instructed the matter be re- 
ferred to the Office of Government 
Ethics for a thorough review," he 
said. 

A Bush administration ethics 
lawyer said the meetings were im- 
proper because they alerted the 
Clintons that they were named in 
the RTC probe of Madison. 

“It has the effect to tip the White 
House off that there was a crimi- 
nal investigation. You tip people 
off. and evidence has a tendency of 
disappeanng, a la shredding," the 
lawyer said. ’ 

• Paul M. Rodriguez and Mi- 
chael Hedges contributed to this 
report. 
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PROFILES OF PLAYERS 

The following high-level White House and 
Treasury Department employees were involved in 
meetings to brief the White House on Resolution 
Thist Corp.'s investigation of the Whitewater 
Development Corp. and the failed Madison 
Guaranty Savings and Loan. 

WMta House counsel 

la nia r d W Nusihaam: Hillary Rodham Clinton 
served with him when he was senior associate 
special counsel for the House Judiciary 
Committee impeachment inquiry regarding 
President Nixon. Since coming to the White 
House, the former New York lawyer has been 
involved in Traveigate; Whitewater and bungled 
Justice Department nominations, among other 
incidents. 

Treasury Department counsel Jean Hans o n; 

She is a lawyer who has been with the New fork 
City firm of Fried. Frank. Hams, Shriver and 
Jacobson since 1976. She was not politically 
active, but Robert H. Mundheim, U.S. secretary of 
the Treasury in the Carter administration and 
previously co-chairman of Fried. Frank. 
suggested that she apply for the yob. 

Whi t e House Communications Director 
Mart i fls ara n: He served as press secretary for 
Michael Dukakis' presidential campaign and 
senior adviser for Clinton's presidential campaign. 

Senior Clinton advi s er Bruce Lindsey: 

Clinton's longtime friend and one-time law partner 
has been assigned to answer questions about the 
ongoing Whitewater-Madtson affair. 



Josh Steiner, chief of staff to Lindsey 

Ifceesury Secreta ry Lloyd Bentsen: 

He came to Washington from the New York Public Library where he 
was the top aide to Timothy Healy. the library president and longtime 
Georgetown University president. Clinton graduated from Georgetown. 
Steiner’s predecessor at the library was George Stephanopoulos. 


Jack OoVoro, f or m e r spokesman for B sn ta sn: Served as the 
former Texas senator's spokesman for ?1 years. Left the administration 
in the fall to work in pnvate consulting. 


Deputy Treasury Secretary Roper C. Altman: Also is acting head 
of the Resolution Trust Corp. 


Dep u ty Chief of Staff Harold Ickes: ickes. a New \brk lawyer, met 
Clinton more than 20 years ago in the anti-Vietnam War movement. He 
engineered Clinton s New York pnmary win and managed the New York 
Democratic convention that nominated Clinton. 


Marfa ret A. Williams, Chief of Staff to Hillary Rodham 
Clinton: She has been associated with the first lady since 1984. when 
she was communications director at the Children’s Defense Fund. She 
served as press deputy for the Democratic National Committee and 
was Clinton s 1992 presidential campaign. 
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Whitewater Is Starting to Have Diverse Impact; 


First Key Victim Could Be White House Counsel 


By Jeffbey H. Bulnbaum 
And Kenneth H. Bacon 

Staff Reporters of Tint Wall Stacct Journal 

WASHINGTON -The swirling While- 
water scandal is beginning to hurt the 
Clinton administration on many fronts. 

The first major victim could be White 
House Counsel Bernard Nussbaum. Many 
in the White House believe he has mishan- 
dled a series of Whitewater-related mat- 
ters and will have to go. In addition, the 
partisan waters of Congress have gotten so 
roiled that an important nomination and 
the president s legislative agenda appear 
to be under threat 

Even the president's allies are begin- 
ning to separate themselves from the 
White House. In particular. Treasury Sec- 
ret^ Lloyd Ben tsen a sked the^Office of 

ings between top Treasury officials and 
White House aides regarding possible Res- 
olution Trust Corp. lawsuits in a case 
involving a failed Arkansas thrift. Mr. 
Nussbaum was present at all three meet- 
ings. Deputy Secretary Roger Altman, who 
is also Interim RTC chief, and General 
Counsel Jean Hanson are among the offi- 
cials subject to the review. 

In a more partisan action. Senate Re- 
publicans vowed to block confirmation of 
the Federal Deposit insurance Corp. chair- 
man until Democrats agree to hold hear- 
ings on the circumstances that led to the 
failure of w ~iison Guaranty Savings & 
Loan, which has been linked to Bill and 
Hillary Rodham Clinton’s political and 
business dealings in Arkansas. 

Pressure on Nussbaum 

Top administration officials said they 
couldn't see how Mr. Nussbaum will be 
able to remain m the wake of disclosures 
about the questionable meetings with reg- 
ulators who are probing the Clintons’ 
Whitewater real-estate investment. Even 
Mr. Clinton criticised the meetings when 
asked about them. While saying. * nearly 
as I can determine, nobody has done 
anything wrong or attempted to improp- 
erly influence any government action. ’ 
the president added. T think it would be 
belter if the meetings and conversations 
hadn't occurred.” 

Last night, the White House publicly 
defended Mr. Nussbaum. "The president 
has confidence in Mr. Nussbaum: he s 
done good things." said Mark Gearan. the 
White House communications director. 
Mr. Nussbaum couldn't be reached for 
comment. 


Leaving a Bad Impression 

Mr. Nussbaum has had a notably cala- 
mitous tour of duty. Although he helped 
choose two often-praised Clinton ap- 
pointees - Supreme Court Justice Ruth 
Bader Ginsberg and FBI Director Louis 
Freeh - he also has weathered heavy criti- 
cism for his role in the aftermath of the 
firing of the White House travel office, the 
failed Zoe Baird nomination for attorney 
general, the abortive nomination of Lani 
Guinier to be the Justice Department's 
civil-rights chief, and. more prominently, 
his removal of Whitewater files from the 
office of his deputy Vincent Poster after 
his suicide last summer. 

White House insiders said that al- 
though he hasn’t been accused of doing 
anything illegal, his actions have left the 
impression that the White House was 
stalling and even stonewalling in matters 
related to Whitewater and Mr. Foster's 
death. The appearance problem was 
ironic, given Mr. Nussbaum’s stint in 
Washington as a senior staffer on the 
Watergate cover-up investigation in the 
House. 

The ethics inquiry initiated by Secre- 
tary Bentsen adds a new element to the 
Madison case. It's the first administration 
acknowledgement that department offi- 
cials may have breached Treasury rules 
designed ti otect the .^dependence of 
financial agencies. The RTC sells off the 
assets of failed thrifts and often sues 
lawyers, accountants and thrift officers 
who may have contributed to the thrift’s 
failure. 

White House and Treasury officials 
confirmed a Washington Post report that 
Treasury officials had discussed the RTCs 
investigation of Madison twice last fall 
with White House officials. The White 
House said that at a Sept. 29 meeting. Ms. 
Hanson told Mr. Nussbaum that criminal 
referrals against Madison had been pre- 
pared by the RTC for consideration by the 
Justice Department. On Oct. II. Ms. Han- 
son and Mr. Nussbaum met with other 
White House and Treasury officials. 

Although Mr. and Mrs. Clinton were 
mentioned in the RTCs criminal referral, 
they’re not targets of the inquiry, accord- 
ing to the Post. Mr. Clinton has denied any 
wrongdoing, a special counsel is investi- 
gating the failure of Madison and its 


connection, if any. to Whitewater Develop- 
ment Co., a north Arkansas land venture 
owned by the Clintons and the former 
owner of Madison and his wife. 

The disclosure of last fall's meetings 
follow testimony by Mr. Altman, who told 
the Senate Banking Committee last week 
that he had recently discussed with Mr. 
Nussbaum the statute of limitations on 
RTC civil actions involving Madison. Mr. 
Altman has recused himself from further 
consideration of Madison. Yesterday, he 
said he discussed only public information 
and that the Treasury's ethics officer bad 
cleared the meeting. 

The GOP's decision to block a vote on 
the nomination of Ricki Tigert to head the 
FDIC shows that the partisan bickering 
could slow presidential appointments and. 
more important, stop legislation. Ms. Ti- 
gert was particularly vulnerable to being 
taken as a political hostage because she is 
an acquaintance of Mrs. Clinton's and in 
line to head a bank-supervisory agency. 
Republicans charge that the White House 
is trying to exert political control over bank 
regulators to choke off investigations into 
the circumstances surrounding the 1989 
failure of Madison. 

“In this climate of concern about the 
integrity of our financial system, it is 
absolutely essential that the public have 
complete confidence in our independent 
bank regulatory system." sakl Sen. Al- 

fonse D* Amato (R.. N.Y.). 

At a Banking Committee bearing on an 
administration plan to consolidate bank 
regulatory agencies, Mr. D'Amato an- 
nounced that 43 Republican senators have 
signed a letter pledging to block consider- 
ation of the Tigert nomination until the 
committee “has an opportunity to thor- 
oughly examine" the RTC's handling of a 
civil investigation into Madison. Banking 
Committee Chairman Donald Riegle (D.. 
Mich.) has refused to hold extensive hear- 
ings. citing the special counsel’s investiga- 
tion. 

The White House reacted angrily to the 
holdup of the Tigert nomination, which 
was cleared by the Senate Banking Com- 
mittee 16-1. “It’s unfortunate that the 
Senate is going to play politics with 
this." said spokeswoman Dee Dee Myers. 
“We'll cooperate wuh the special counsel 
and I the ethics officel. In the meantime, 
the Senate ought to get on with the busi- 
ness of debating these appointments and 
debating issues that matter to the future of 
this country." 

c»Vr* 
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Mr. D’Amato suggested that GOP oppo- 
sition won’t stop with the Tigert con- 
firmation. “We're not going to let this 
matter rest." he said at news conference. 

The administration has been stung. Mr. 
Bentsen instructed Treasury officials “to 
have no contact with the White House 
about this case.” He noted pointedly 
that “I did not attend any of these 
meetings, nor was I informed of many of 
these meetings." 

White House Chief of Staff Thomas 
McLarty Issued a two-paragraph memo 
outlining the rules about contacts with 
outside agencies regarding Whitewater. 

“No contact by the White House with 
executive branch or independent agencies 
regarding these matters should be made 
without prior authorization from the dep- 
uty counsel." the memo stated. Mr. Clin- 
ton said. “We will bend over backward to 
avoid not only the fact but any appearance 
of impropriety.” 

Separately, the full Federal Bureau of 
Investigation background report on Associ- 
ate Attorney General Webster Hubbell was 
sent to the Senate Judiciary Committee 
following a request by Republican Sens. 
Strom Thurmond of South Carolina and 
Charles Grassley of Iowa. 


At the time of Mr. Hubbell's confirma- 
tion hearing last year, only a summary of 
the report, as is the general practice, was 
available to the committee. A Justice De- 
partment spokesman said there is nothing 

in the document about a reported investi- 
gation into Mr. Hubbell’s billing practices 
when he was with the Rose Law Firm, 
because, the spokesman said, there was no 
investigation. 
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Clinton Distances Himself From Inquiry Briefings' 


By DOUGLAS JEHL 

Spn-umeTtw New York 1unc» 

WASHINGTON. March 3 — Presi- 
dent Clinton and Treasury Secretarv- 
Lloyd Bentsen moved today to disasso^ 
Tran? tnemseivts from the conduct of 
aides who met privately three times in 
recent months to review the status of a 
confidential investigation into an Ar- 
kansas savings and loan. 

"I think it would have been better if 
no conversations had taken place." Mr. 
Clinton told reporters this morning, 
hours after news accounts detailed two 
previously unknown discussions be- 
tween senior Treasury officials and 
White House aides about the investiga- 
tion of the Madison Guaranty Savings 
and Loan. 

Speaking this morning for the first 
time publicly about the briefings. Mr. 
Clinton said he believed that Bernard 
W. Nussbaum. the White House coun- 
sel. and others who participated in the 
meetings had done nothing wrong. 

But the President said that he feared 
they had left an impression of impro- 
priety, and he ordered the White House 
chief of staff. Thomas F. McLarty 3d. 
to draft new restrictions to insure that 
his aides would not take part in such 
meetings again. 

Bentsen Calls for Review 
As Republican leaders issued harsh 
criticism of the Administration's han- 
dling of the matter, Mr. Bentsen went 
even further, issuing a written state- 
ment raying that he had asked Treas- 
ury's Office of Government Ethics to 
review his subordinates' conduct. 

Mr. Bentsen. whose four top aides) 
each took part in at least one of the 
three sessions, said he had requested 
the internal review “to insure that all 
ethical guidelines were followed." In 
terse language that officials said he. 
had dictated himself. Mr. Bentsen ex- 1 
pressed confidence m the Treasury of- 1 
finals but said: *1 did not attend any of; 
these meetings, nor was 1 informed of » 
anv of these meetings." 

White House officials were caught by 
surprise by Mr. Bentscn's call for an 1 
investigation and said Mr. Clinton had. 
concluded that no retrospective action 
was necessary. But George Stephano- 
poulos. a senior adviser to the Presi 
dent, said tonight that the Treasury 
Department investigation would cover 
all three contacts between Treasury 
and While House officials. 


Criminal Inquiry Warning 

In the first of the meetings. Adminis- 
tration officials said today, the Treas- 
ury Department's top lawyer gave the 
White House advance warning that 
Government regulators planned to ask 
the Justice Department to begin a 
cnmmal investigation into the failed 
Madison Guaranty Savings and Loan, 
and that the request would name the 
Clintons as possible beneficiaries of 
illegal actions. 

The Clintons were partners with 
Madison's owner, James B. McDougal, 
in a failed real estate venture, the 
Whitewater Development Company. 
That investment and the subsequent 
failure of the savings and loan are now 
the subject of an investigation by a 
special counsel. Robert B. Fiske Jr. 

The efforts by Mr. Clinton and Mr. 
Bentsen to insulate themselves from 
the aides who took part in the meetings, 
including Mr. Nussbaum and Deputy 
Treasury Secretary Roger Altman, re- 
flected a growing recognition within 
| the Administration that the case is 
proving politically damaging. 

The advance warning to Mr. Nuss- 
baum. the White House counsel, was 
given on Sept. 29 by Jean Hanson, the 
Treasury Department's general coun- 
sel. Their conversation was the first ol 
the three between senior Treasury offi- 
cials and White House aides about the 
investigation of Madison Guaranty by 
the Resolution Trust Corporation, the 
Federal agency in charge of disposing 
of failed savings and loan institutions. 

Whu. House ofncials raid that Ms. 
Hanson, who was then also serving as 
the trust corporation's acting counsel, 
had told Mr. Nussbaum in a brief en- 


Amid criticism, 
the White House 
drafts rules for 
aides’ meetings. 


counter that a trust corporation docu- 
ment recommending a criminal inves- 
tigation of Madison Guaranty would 
name the Clintons as possible benefi- 
ciaries of illegal actions by the thrift. 

But it was not until at least a week 
later, on Oct 8. that the trust corpora 
non formally asked the Justice Depart- 
ment to look into the matter. That 


would mean that Mr. Nussbaum took 
pan in discussing a criminal referral 
involving the Clintons while it was still 
being evaluated by the corporation and 
before the Justice Depanmem learned 
of the case. 

Clinton Adviser Got Word 
Dee Dee Myers, the White House 
spokeswoman, said tonight that Mr. 
Nussbaum had been given the impres- 
sion that the decision was "a fait ac- 
compli." Another White House official 
said that Mr. Nussbaum had done noth- 
ing with the information except tc 

share it with Bruce Lindsey, a senior 
adviser to Mr. Clinton. 

But the information contained in 
criminal referrals is generally regard- 
ed as so sensitive that Administration 
officials described the conversation be- 
tween Mr. Nussbaum and Ms. Hanson 
as (he hardest to defend of the three 
private briefings, the last of which oc- 
curred just three weeks ago. 

Not only are the details of any allega- 
tions normally kept from those who 
might become the subjects of an inves- 
tigation, but Government procedures 
seek as a rule to keep regulators’ find- 
ings from being shared with political 
appointees who might taint the investi- 
gation. 

Ms. Myers, nevertheless, said to- 
night that Mr. Clinton retains "full 
confidence" in Mr. Nussbaum. Other 
senior officials described his conduct 
as within acceptable bounds because 
the Clintons had not been subjects or 
targets of the Federal investigation. 

Neither Mr. Nussbaum nor Ms. Han- 
son returned telephone calls placed to 
their offices today. 

As Republicans intensified their crit- 
icism today, Senator Bob Dole of Kan- 
sas. the Republican leader, and Sena- 
tor Alfonse M. D'Amato. a New York 
Republican, announced that they and 
41 other Republican Senators would 
block Senate confirmation of President 
Clinton’s nominee to the chairmanship 
of the Federal Deposit Insurance Cor- 
poration until the Senate Banking Com- 
mittee hold hearings on Whitewater. 

Senator Dole issued bis harshest 
criticism yet of the Administration's 
handling of the issue, saying that a 
coverup might be under way by !he 
Administration and Congressional 
Democrats. 

“The Democrats in Congress are ap- 
parently going to participate in a co- 
verup, and not try to get the facts." Mr. 
Dole said. 

Mr. D'Amato was more blunt about 
the Clinton Administration's handling 
of Whitewater. "They are stonewalling 
and creating their own Whitewater- 
gate,” he said. 
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By DAVID LAUTER 
■od JAMES RISEN 

TIMB STAFF WMTEtS 

WASHINGTON— President 
Clinton on Thursday said for the. 
first time that he is concerned 
about the appearance of impropri- 
ety stemming from meetings be- 
tween White House and Treasury 
Department officials on the White- 
water controversy. 

The statement came as Trea- 
sury's second-ranking official cut 
ail ties to the continuing investiga- 
tion of the role of then -Gov. Clin- 
ton and his wife, Hillary Rodham 
Clinton, in the failed Whitewater 
Development Corp. in Arkansas 

The White House— hearing 
growing cries of “coven?” from 
congressional Republicans and 
others— stepped up damage control 
efforts to try to keep Whitewater 
from blowing up into an uncon- 
trolled political problem once 
again. 

Senate Republicans, seeking to 
keep the issue alive, called for an 
investigation into the meetings be- 
tween White House and "Yeasury 
officials and threatened w hold up 
confirmation of the Administra- 
tion's choice for a senior banking 
regulatory position unless hearings 
are conducted. 

As those efforts continued, pres- 
sure built on the White House 
official who has direct responsibili- 
ty for avoiding ethical lapses— 
White House Counsel Bernard 
Nussbaum. Despite widespread 
speculation inside the White House 
and on Capitol Hill, officials denied 
reports that Nussbaum intends to 
resign, saying that such rumors are 
premature. 

But two officials conceded that 
Nussbaum has been widely blamed 
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for Clinton's renewed difficulties. 
“Nussbaum may be a smart guy.” 
said one former Administration 
official familiar with Whitewater 
issues. “But he's tone deaf.” 

Deputy Treasury Secretary 
Roger Altman met last month with 
three White House officials to brief 
them on a Whitewater- related in- 
vestigation by the Resolution 
Trust Corp., of which Altman is the 
acting director. 

Senior Administration officials 
said Thursday that Altman official- 
ly will remain the RTCs acting 
director until the end of this month 
but has now canceled all RTC-re- 
lated meetings and activities. 

Last fall. Treasury officials met 
twice with White House aides to 
discuss Whitewater-related mat- 
ters. Officials at Treasury and the 
White House insisted that those 
meetings involved nothing other 
than efforts to respond to inquiries 
from reporters. 

Thursday afternoon. Treasury 
Secretary Lloyd Bent sen issued a 
statement saying Ihil Rfe had or- 
dered Treasury officials to have no 
further contact with the White 
House about Whitewater-related 
issues and had asked the independ- 
ent Office of Government Ethics to 
examine the earlier meetings “to 
ensure that all ethical guidelines 
were followed.” 

T he Administration containment 
effort started with Clinton, 
who. in sharp contrast with his 
recent practice, gave reporters a 
lengthy answer when asked 
whether he is concerned about the 
appearance of improprieties in the 
case. 

"The answer is yes. I’m con- 
cerned about that.” he said. "As 
nearly as I can determine, no one 
has actually done anything wrong 
or attempted to improperly influ- 
ence any government action, but I 
think it would be hotter «f the 
meetings and conversations hadn’t 
occurred.” 

Noting the several investiga- 


tions of Whitewater -related af- 
fairs. Clinton said that “it's very, 
very important that while all this 
is going on. that the activity 
around it should be handled in such 
a way as to avoid even the appear- 
ance of a conflict In addition to 
what the rules are. what I want the 
people here to understand is never 
mind what the rules are, bend over 
backwards to avoid the appear- 
ance" of a problem. 

C linton's remarks were in sharp 
contrast to earlier statements 
by him and top aides on Whitewa- 
ter. Until Thursday, they had 
brushed aside complaints about 
appearances, insisting that, be- 
cause no one has been proven to 
have engaged in wrongdoing, alle- 
gations about appearance problems 
are politically motivated. 

That earlier approach remained 
at the Justice Department, howev- 
er. where Atty. Gen. Janet Reno 
dismissed questions about Associ- 
ate Atty. Gen. Webster HubbeU, a 
longtime Clinton friend from Ar- 
kansas. The Washington Post re- 
ported earlier this week that Hub- 
bell's former law firm, the Rose 
Law Firm of Little Rock. Ark., was 
investigating allegations that Hub- 
bell had overbilled clients. HubbeU 
has denied any overbilling. 

Reno gave HubbeU a strong vote 
of personal confidence, saying: “I 
have been extraordinarily im- 
pressed with his honesty, his can- 
dor. his professionalism and the 
sacnfices he’s making to serve the 
American people. 

“He advised me that he had not 
overbilled or done anything wrong. 
At this point. I have no substanti- 
ated information that Mr. HubbeU 
is doing— has done anything 
wrong." 

But Reno said that she had not 
asked anybody in the department 
to look into the matter. “At this 
point, all I know is that some 
unnamed source saya that the law 
firm is looking at allegations of 
wrongdoing.” Reno said. "All 1 
know from substantiated sources of 
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Clinton says he is concerned 
about the appearance of impro- 
priety stemming from meetings 
on the Whitewater controversy. 

any kind is that the law firm is 
reviewing the matter, they’ve 
asked Web questions, he’s answer- 
ing the questions and they’re re- 
solving partnership issues." 

W hether either Hubbell or 
Treasury officials actually 
have done anything wrong remains 
in considerable doubt In Hubbell's 
case, for example, a former senior 
partner at the Rose firm said 
Thursday that he knew of no 
indication of overbilling by Hub- 
. bell or of an actual ."investigation” 
by the firm. 

Administration officials close to 
Hubbell insisted, as well, that only 
a handful of bills are under review 
by the Rose firm and that no single 
item among them is more than 
$ 400 . 

As for the Treasury meetings, 
interviews with several officials 
appeared to substantiate the asser- 
tion that the two meetings last fall 
were designed simply to respond to 
a press inquiry, not to influence the 
investigation. 

Time* staff writer Ronald J. Os trow 
contributed to this story. 
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PRESIDENT REVIVES 
TOUCH TRADE STEP 
TO PRESSURE JAPAN 


TOKYO OFFICIALS ANGERED 


Move to Open Markets Draws 
Warnings That It May Start 
a Tit-for-Tat Tariff War 


By THOMAS L. FRIEDMAN 

Special io The New York Time* 

WASHINGTON, March 3 — Presi- 
dent Clinton signed an executive order 
today that gives him authority to im- 
pose strong trade sanctions quickly 
against Japan if it fails to open its 
markets. The move angered Japanese 
officials, who said the Administration's 
actions violated the principles of free 
trade that the United States was trum- 
peting around the world. 

Peter Sutherland, the head of the 
global organization that sets the rules 
for free trade, rebuked the Clinton Ad- 
ministration as well, telling a New 
York audience that go-it-alone punitive 
trade campaigns by one nation against 
another arc "misguided and danger- 
ous." His remarks reflected wide 
spread concern in global markets that 
today's move could touch off a tit-for- 
tat trade war between the world's two 
biggest economics. 

American officials said the execu- 
tive order was a necessary tool to deal 
with a Tokyo Government that has 
refused to lift trade barriers during 
eight months of negotiations. Japan 
has a $59.3 billion trade surplus with 
the United States and in the past, the 
officials said, has responded only to the 
c redible threai of economic force 
Clinton Phones Prime Minister 

No country manages trade more 
than Japan, the officials said, and add- 
ed that n was nonsense in accuse the 
United States of managing trade in 
order loopon Japanese markets. While 
i he executive order can be used against 
any country, the one world leader Pres- 
ident Clinton telephoned before signing 
the order this morning was Prime Min- 


ister Morihiro Hosokawa of Japan. 

Mr. Clinton said they had "a friendly, 
forthright" conversation during which 
he informed the Japanese leader about 
his decision to revive the expired sec- 
tion of the 1988 Trade Act, called Super 
301. which empowers the Administra- 
tion to establish a hit list of countries 
deemed to be erecting barriers to 
American exports. It authorizes the 
United States trade representative to 
, impose tariffs of up to 100 percent on 
i the offending countries' exports if they 
; do not respond to complaints. 

U.S. Explains Goal 

The trade representative, Mickey 
Kantor, said that while the Administra- 
tion was reviving the Super 301 author- 
ity, it was not naming Japan yet as a 
violator. This is the trade war equiva- 
lent of polishing one’s artillery in clear 
view of enemy lines, in the hope that 
the other side will retreat before it 
becomes necessary to fire the big guns. 

"Our goal is to eliminate the major 
trade barriers around the world which 
block market access for our products 
and services." Mr. Kantor said, an- 
nouncing the move to a packed news 
conference. "If we can do that without 
ever identifying a priority foreign 
country practice under Super 301, we 
will have accomplished our goal. But 
no one should doubt our commitment to 
keep moving forward, opening markets 
and expanding trade." 

Administration officials said the 
President decided to revive the Super 
301 authority, which had expired in 
1990, for several reasons. To begin 
with, the Bush Administration invoked 
it successfully in 1989. saying Japan 
had erected barriers to American ex- 
ports in processed wood products, su- 
percomputers and satellites. Japan 
opened the markets for all three be- 
fore retaliations had to go into effect, 
and American trade officials say they 
have been generally pleased with the 
Japanese performance in all three 
areas since then. 


Also, the Clinton Administration 
acted now because it has not been 
impressed by the speed or degree to 
which the Hosokawa Government has 
acted on its own to open its markets 
in automobiles and automotive parts, 
telecommunications, medical equipe- 
ment and insurance, since the negott- 


Global markets 
fear a tariff war 
between the two 
big economies. 


ago. 

The Japanese promised lo come up 
wuh a series or market-opening 
moves by the end of this month. By 
revmng Super 301 now. Administra- 
non officials hope to encourage the 
Japanese to be very forthcoming in 
whatever package they put together 
on their own, and to be ready to 
retaliate if they do not. 

Plays Well at Home 

Beyond these trade tactics, this 
move had been eagerly sought by 
Democrats and many Republicans on 
Capitol Hill, who want the Adminis- 
tration to be even tougher with Tokyo 
— a stance that plays very well back 
home. The White House calculated 
that if it was going to maintain a 
united front for us policy with Japan 
the President had to carry through on 
ms campaign pledge to revive Super 

American official have expressed 
concern that Prime Minister Hosoka- 
wa, while he may have the best of 
intentions about opening Japan's 
markets and deregulating us econ- 
omy, may not be strong enough politi- 
cally to carry through. 

The President decided to sign the 
executive order last week, but only 
did so today after his economic advis- 
ers finished two days of debate about 
the timing, it was a lively debate 
according to officials, with some, like 
the American Ambassador in Tokvo 
Walter F. Mondalc, and the head of 
the Council of Economic Advisers 
Laura D'Andrea Tyson, arguing that 
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now was not the best time to make 
such a move. They reportedly warned 
that it could start a trade war that 
would ultimately harm American 
companies and would inevitably open 
the United States to charges of trying 
to manage trade while advocating 
free trade elsewhere. 

Credible Threat Backed 

But they were outvoted by a major- 
ity spearheaded by Mr. Kantor and 
supported by Secretary of State War- 
ren Christopher and Treasury Secre- 
tary Lloyd Bent sen, who arguco mat 
W only way Japan would move was 
;if there was a credible threat of 
American sanctions. 

Under the executive order signed 
today, the United Slates trade repre- 
sentative will publish an annual re- 
port on March 31 surveying trade 
practices around the world. Between 
then and Sept. 30. the Administration 
can single out countries named in the 
annual report as erecting harmful 
trade barriers. 

The Administration would notify 
those countries of this preliminary 
designation and if the offending prac- 
tices were not modified, the United 
States could lake them to a tribunal of 
the General Agreement on Tariffs 
and Trade, the international body 
that supervises global free trade, or 
impose punitive tariffs in an amount 
equal to the amount of lost sales to 
American companies. 

Clearly speaking with the United 
States in mind. Mr. Sutherland, chief 
of the world trade body, condemned 
governments that interfere in trade 
and suggested that the sort of import 
targets Washington seemed to be 
seeking from Tokyo distorted the free 
market. 

“Governments should interfere in 
the conduct of trade as little as possi- 
ble." Mr. Sutherland told the Swed- 
ish- A mencan Chamber of Com- 
merce. "Once bureaucrats become 
involved in managing trade flows, the 
potential for misguided decisions 
rises greatly." 
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Critics Say Some Gaps in Report on Whitewater 
Mean the Clintons Aren't Out of the Rapids Yet 


By Bruce Ingoboll 

Staff Reporter of Tm* Wau Strict Jouknax. 

WASHINGTON - For 21 months. Bill 
and Hillary Rodham Clinton have relied on 
an accountants’ report commissioned to 
quell the controversy over their White- 
water Development Co. partnership with 
the owner of a failed Arkansas thrift. 

Now. that report is coming under in- 
creasing scrutiny by critics and investiga- 
tors. They insist thar the report, which 
portrayed Whitewater to be unprofitable, 
is more remarkable for what it doesn't 
divulge than what it does. 

In the coming weeks, investigators for 
Republicans on the House Banking Com- 
mittee are expected to concentrate much of 
their effort on tearing apart the so-called 
Lyons report. “It's ridiculous.’* says Iowa 
Rep. James Leach, the top Republican on 
the House Banking Committee. "I’d char- 
acterize it as defensive political posturing. 
The only valid part I saw was the acknowl- 
edgement that all the records weren’t 
available." 

The report was prepared by Patten, 
McCarthy L Associates, a Denver-based 
forensic accounting firm, one that special- 
izes in “financial reconstructions*' when 
corporate records are incomplete or miss- 
ing. The firm was retained by Denver 
attorney James Lyons, one of the Clinton 
friends who engaged In political damage 
control in March 1992 when Whitewater 
broke as a national story. 

‘A Limited Question* 

Defenders of the report say it was never 
intended to be a full accounting of White- 
water finances. It was meant, says White 
House aide Bruce Lindsey, only to address 
“a limited question": How much did the 
Clintons invest, and what happened to it? 
“As far as the Clintons are concerned, the 
most that can be said is they invested 
$69,000 and lost it all," he says. 

But even that finding is open to ques- 
tion. since the Clintons haven't claimed a 
loss of that size on any of their tax returns. 
Their failure to do so has the effect of 
undercutting a major thrust of the Lyons 
report. The firm refers inquiries to the 
report to Mr. Lyons, who did not return 
phone calls to discuss it. 

The apparent gaps in the report are 
part of a larger pattern of flawed attempts 
by the Clintons and their aides to put 
Whitewater behind them. Most notably, 
the Clintons resisted for rhonths making 


public any of their Whitewater business or 
tax records! and last month initially re- 
fused to let Investigators examine White 
water-related business records that were 
taken from the office of deputy White 
House counsel Vincent Foster after he 
committed suicide in July. 

Some political foes have suggested a 
possible link between his death and White- 
water. because Mr. Foster, as the Clin- 
tons' personal lawyer, had handled the 
sale of their holdings to James McDougal. 
their Whitewater partner and the propri- 
etor of the failed Madison Guaranty Sav- 
ings & Loan. After several days of damag- 
ing news stories. Mr. Clinton last month 
promised to hand over the records to the 
Justice Department, which is investigating 
whether Madison Guaranty improperly 
funneled money into Whitewater or into 
Mr. Clinton's 1984 re-election campaign 
when he was governor of Arkansas. 

The White House said yesterday that 
Whitewater records and certain campaign 
files, which it didn't specify, were being 
catalogued and will be given to Justice 
Department investigators in a “couple of 
weeks." 

FumbUngs on Taxes 

The first couple's tumblings on taxes 
haven't helped allay suspicions, either. 
They mistakenly took tax deductions in 
1984 and 1985 that were really White- 
water's to take; in addition, no corporate 
returns were filed for Whitewater by either 
the Clintons or Mr. McDougal and his wife 
for three years. It was Mr. Foster who 
oversaw the preparation of the delinquent 
returns for the three-year period. 

There is evidence aplenty that the 
Lyons report omitted or glossed over 
some pertinent facts. The report, for 
instance, doesn't mention the unfiled tax 
returns. It also neglects to mention one of 
Whitewater’s most important transac- 
tions. an airplane-for-land swap involving 
Chris Wade, who was the real-estate 
agent for the 200-acre vacation-home de- 
velopment along the White River in north- 
ern Arkansas and who also owned an 
air-charter service. 

In 1985. Mr. Wade gave a Piper Semi- 
nole to Mr. McDougal, the Clintons’ White- 
water partner, and agreed to make pay- 
ments on part of Whitewater's original 
mortgage. In return. Mr. Wade got the 
still-unsold lots in the development, about 
half the total number of lots. "We wanted 
to get out of the airplane business." says 
Mr. Wade. "They wanted to get out of the 
land business.” 


Mr. McDougal. in turn, sold the twin- 
engined plane to a Little Rock air service, 
and then he had Seth Ward, brother-in-law 
of Associate Attorney General Webster 
Hubbell. buy the plane for Madison Guar- 
anty’s use. according to a former mn»«nn 
executive who handled the S25400 loan for 
Mr. Ward's purchase. Later, the plane 
was sold again and Mr. Ward's debt paid 
off. 

The credibility of the Lyons report, and 
thus that of the Clintons', was further 
eroded in November by a Washington Post 
story, which revealed that Whitewater 
bought land from International Paper 
Co.’s realty unit in October 1986. This 
$550,000 purchase was omitted from the 
report, even though it was Whitewater's 
largest. Two months later. Mr. McDougal 
transferred title to the land to 
company, leaving Whitewater obligated 
for the mortgage. International Paper sub- 
sequently sued Whitewater and reclaimed 
the property after Mr. McDougal stopped 
making mortgage payments. 

Though the transaction's omission 
from the Lyons report Is embarrassing to 
the president its inclusion might have 
been even more embarrassing during the 
campaign. That is because, in 1985. then- 
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Key Findings of 
Hie Lyons Report 

■ ML MB KKUUnr Rooms GUNTON 

and James and Susan McOougal were 
jointly liable for a $183,000 mortgage 
on the 200-acre Whitewater property. 

■as of aurai, issi. the cumons had 
received no ‘return on investment*. 
Their total toss: $68.900. 

■ 1 ME leCDOUBALI MVES1SD or other- 
win advanced $268,000 to Whitewater 
and withdrew $175^00. Their net toss: 

^ v 892j00. 

■ON1M4 AND IStS TAX RETURNS, 

the Cflntons mistakenly dalmed inter- 
est dedocdons totalling $5,133 to 
which WhUawater was entitled. 


Gov. Clinton had negotiated major tax 
concessions to keep international Paper 
from moving two of its plants out of 
Arkansas. (Mr. Lindsey, the White House 
aide, says Mr. McDougal never told the 
Clintons about the International Paper 
deal.) 

cikntrm aides try. in off-the-record a- 
sides. to depict Mr. McDougal as a reckless 
busi nessman. The Lyons report, mean- 
while, casts the Clintons as “passive 
share holder s." who let Mr. McDougal 
exercise “total control" over Whitewater's 
operation. That may have been true of Mr. 
Clinton, given his preoccupation with poli- 
tics and public policy and his deference to 
his wife on family finances. Says Mr. 
McDougal: “This is a guy who doesn't 
know how to put the price on a can of 
beans." 

But there's also evidence that Hillary 


Clinton may not have been such a passive 
investor. In December I960, for example, 
she personally borrowed S30.000 to buy 
a tot and mode) home, according to court 
records. (During the 1992 campaign, the 
explanation was that she was acting in 
behalf of Whitewater.) In November 1981. 
Mrs. Clinton sold the property for $27,500. 
In 1988. after the buyer defaulted on his 
payments and died, she bought the prop- 
erty from his estate for $8,000 and soon 
thereafter resold it for about $23,000, after 
closing costs, according to the New York 
Times. The Clintons reported a $1,640 
capital gain that year from the transaction 
after Mrs. Clinton paid off a $13,000 debt on 
the property. 

What's more. Mrs. Clinton that year 
asked Mr. McDougal and his wife for 
power of attorney *o. according to the 
request, “manage andcofiduct ail matters 
related to Whitewater Development Corp.” 
It Isn't clear whether she was ever granted 
such power. At her request, however, Mr. 
McDougal says he shipped all of White- 
water's records to thr governor's man- 
sion in 1987. 

The first couple's response to all White- 
water criticism always narrowly focuses 
on the loss they say they sustained on the 
vacation-home project. In March 1992. Mr. 
Clinton asserted that “we never made a 
penny" on the investment: more recently, 
he has rilsnrtssrri Whitewater as “an old 
story," adding, "we did nothing improper, 
and I have nothing to say about it." 

Meanwhile. Mr. Wade, the real-estate 
agent, is mystified by all the furor. 'Tve 
never figured out all the interest in 
Whitewater." he says. “It was just your 
average of real-estate deal for this part of 
the world." 

-Kexneth H. Bacon contributed to this 
article. 
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Whitewater: A Primer 




At holiday gatherings across the 
land, heads are shaking with worry 
over our President Amid the likes of 
Vincent Fosters death and Arkansas 
state troopers' allegations of what 
amounts to satyriasis, the President 
won a moment of relative serenity by 
promising to give Justice Department 
investigators his files on Whitewater 
Development Corp. So it’s time for a 
\Vffltewater primer, laying aside sex 
and suicig&to follow the money. 

The essential suspicion to be in- 
vestigated is this: That in return for 
campaign contributions and other fi- 
nancial favors. Governor Clinton 
used political influence to keep a 
shaky savings and loan afloat while 
it was milked of money, sticking tax- 
payers with the tab through federal 
deposit insurance. The Madison 
Guaranty S&L was owned by James 
McDougal while the McDougal and 
Clinton families were partners in 
Whitewater. In essence, the issue is 
whether Governor Clinton did for 
Madison and McDougal what five 
Senators did for Lincoln Savings and 
Charlie Keating. 

A great deal has already been pub- 
lished on Whitewater, though it wasn't 
making headlines when we offered our 
December 15 editorial "Arkansas Anx- 
ieties." The issue was raised during 
the 1992 presidential campaign by Jeff 
Gerth of the New 
York Times, but 
was put to rest 
when the cam- 
paign produced a 
report by Denver 
attorney James 
Lyons. It was 
boosted back in 
the news this year by reports that the 
Resolution Trust Corp. had referred 
Madison Guaranty for criminal inves- 
tigation. and especially by the indict- 
ment of former Judge David Hale, who 
charged that Governor Clinton had 
urged him to make a loan partly re- 
sponsible for the related failure of 
Capital-Management Services Inc., a 
small-business investment company. 


The following items have been re- 
ported by responsible papers, and are 
drawn together here in what we hope 
will be a comprehensible whole: 

* * • 

Mr. Clinton and Mr. McDougal met 
while both worked for Senator William 
FulbrighL In 1978. when Mr. Clinton 
was Arkansas Attorney General they 
and their wives joined In Whitewater, 
a land-development venture along the 
White River in the Ozarfcs. Like a lot 
of other ventures of the time, the idea 
ran afoul of the end of easy money and 
the 1980-1982 recessions. The Lyons re- 
port said the Clintons lost $69,009; Mr. 
Lyons described the Clintons as "pas- 
sive shareholders." 

. The Washington Times, however, 
has- uncovered a letter in which 
Hillary Clinton asks Mr. McDougal for 
full power of attorney over Whitewa- 
ter, with authority to execute "checks, 
notes, deeds, agreements, certifi- 
cates. receipts or any other instru- 
ments." It is not known whether this 
request was implemented. 

Whitewater's finances were inters 
mingled with its principals'. For ex- 
ample. in what the Clintons' attorneys 
said was a pure error, both Whitewa- 
ter and the Clintons took tax deduc- 
tions for payments by Whitewater on 
a loan Mrs. Clinton took out on the cor- 
poration's behalf. Many important 
Whitewater records are missing, 
Which frustrated Mr. Gerth's 1992 in- 
vestigation and a recent probe by fed- 
eral prosecutors. Mr. McDougal 
claims, and the Clintons deny, that the 
records were delivered to the 
Arkansas Governor's mansion at the 
behest of Mrs. Clinton. 

Reporters who have examined the 
Clintons' tax returns say no Whitewa- 
ter loss was claimed for tax purposes. 
Indeed, they reported a S1.0Q0 capital 
gain when they disposed of their in- 
terest in the venture by reselling it to 
Mr. McDougal. Chris Wade, an 
Arkansas real estate agent who man- 
aged Whitewater, recently told the 
Washington Post that he does not be- 


lieve the venture lost money. The Post 
also reported that in the mid-1980s, 
"tens of thousands of dollars were 
passing through Whitewater's ac- 
count" and that "the transactions 
seemed to bear no direct connection to 
Whitewater’s lot sales or home devel- 
opment activity." 

* * * 

Whitewater's accounts, often over 
drawn, were located at Madison Guar 
anty, which Mr. McDougal bought In 
1979, with the help of a loan from 
Worthen Bank, which held a lien on 
his interest Madison’s assets grew to 
S107 million in 1985 from $6 million in 
1982. Loans to its own officers and di- 
rectors grew to $17 million from 
$500,000. Loans were also extended to 
Senator Fulbright and various 
Arkansas political figures. The Los 
Angeles Times has reported that cur- 
rent Arkansas Governor Jim Guy 
Tucker negotiated a 50% reduction in 
his debt of more than Si million, while 
Seth Ward, father-in-law of current 
Associate Attorney General Webster 
Hubbell. defaulted on S587.793. 

Mr. McDougal drove a Bentley 
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around Little Rock, while his wife Su- 
san advertised real estate projects by 
appearing on television in hot pants 
while riding a white horse. A Post pro- 
file reported that “In their heyday in 
Little Rock, it seemed the Clintons and 
McDougals couldn’t get enough of 
each other." McDougal was said to 
have easy access to the Governor’s of- 
fice. He has since undergone the col- 
lapse of Madison (at a cost to taxpay- 
ers reported as $47 million to $60 mil- 
lion). hospitalization in a manic 
episode, acquittal in a 1990 fraud trial, 
divorce and personal bankruptcy. 

In 1985, Mr. McDougal held a fund- 
raiser in the Madison Guaranty lobby 
to retire Governor Clinton's 1984 cam- 
paign debts. The Times' Mr. Gerth 
has reported that the debt consisted of 
$50,000 the campaign owed to Mr. Clin- 
ton personally, which he in turned 
owed to another small Arkansas bank 
owned by one of his senior aides. Sev- 
eral of the $3,000 donations were 
cashier's checks drawn on Madison. 
One of them was issued in the name of 
Ken Peacock, an Arkansas business- 
man who was then a 24-y ear-okl son of 
a Madison director. He told the Post 
he was baffled by the check: “I don’t 
know anything about it." 

Shortly after the fund-raiser, Madi- 
son received approval from Beverly 
Bassett Schaffer. Mr. Clinton's newly 
appointed financial regulator, for a 
plan to meet its capital requirements 
by selling preferred stock. Mrs. Schaf- 
fer had earlier briefly served as a 
lawyer for Madison, and Mr. McDou- 
gal said he had urged her appoint- 
ment The Arkansas Democrat 
Gazette recently reported that she 
said she'd never met Mr. McDougal 
and that “it was her relationship with 
Mr. Clinton -not James McDougal - 
that helped her land the job as securi- 
ties commissioner." 

Mrs. Schaffer denies any fa- 
voritism to Madison, and there is no 
evidence that Governor Clinton urged 
her to go easy. However, the attorney 
representing Madison was Hillary 
Clinton. One of Mrs. Schaffer s letters 
on the issue is addressed to the Rose 
Law Firm and opens. "Dear Hillary. ' 


Mrs. Clinton received a S2.000-a- prosecutors not to follow it when it was 
month retainer from Madison. In an lirst referred. It has been referred a 

account denied by the White House second time, and is now being handled 

press office. Mr. McDougal told the j>y career Justice Department lawyers 

Los Angeles Times. “I hired Hillary from Washington. 

because Bill came in whimpering they * * * ■> 

needed help." The facts recounted above contain 

• * * no "smoking gun." but they surely < 

David Hale was another prominent arouse suspicion. Surely Hillary din- 
Arkansas Democrat and Clinton sup- ton was disingenuous in saying during 
porter. When Governor Clinton her year-end interview that she is “be- 
formed the state's first municipal wfidered" that Whitewater remain s 

claims court, he appointed Mr. Hale as " a tQ pic of inquiry." The Clinton Ad- 

its first Judge. By early 1986, the Los ministration has just proposed a 
Angeles Times reported, he was run- sweeping change ttf give the President 
ning the largest court in the state. He much more direct control over regula- 
was also the head of Capital-Manage- |' on of hanks throughout the land. Be 
ment Services Inc., an investment fore ift at happens, at the very least, 
company chartered by the Small Bust- some of those involved in Whitewater 
ness Administration. Last Septe m ber should go up on oath somewhere to 
a federal grand jury indicted Mr. Hale on what really happened when 

on charges of defrauding the SBA, Bill Clinton presided over banking reg- 
which took over the failing company. ulaUon in Arkansas. 

As Journal news stories have re- ^ 

ported, the SBIC was legally permitted 
to loan only to “socially or economi- 
cally disadvantaged" proprietors. 

Prior to his indictment. Mr. Hale 
made offers to implicate Governor 
Clinton in connection with a $300,000 
loan from Capital Management to a 
real estate firm owned by Susan Mc- 
Dougal; investigators are trying to de- 
termine if part of this money made its 
way into Whitewater. In interviews 
with various newspapers. Mr. Hale 
said Mr. McDougal urged the loan to 
help “clean up" problems involving 
"the political family." When Gover- 
nor Clinton personally urged the loan, 
he said. “I knew I had to help. There 
never was any question." The White 
House press office has said President 
Clinton has no recollection of such a 
conversation, and Mr. McDougal also 
denies the account. 

Mr. Hale's plea-bargain attempts 
were made when the case was being 
supervised by Paula Casey, a former 
associate of both Bill and Hillary Clin- 
ton who was appointed to the Little 
Rock vacancy when the Clinton Ad- 
ministration dismissed all incumbent 
U.S. attorneys. She recused herself 
from the Madison-Whitewater case in 
early November, but also said she 
"concurred" in a decision by earlier 
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Last September, as officials of the Resolution Trust Corp. were preparing to 
ask the Justice Department to open a criminal investigation into a failed 
Arkansas savings and loan, they faced an unusually sensitive problem: Should 
they mention that the case involved President Clinton and his wife? 

There was no conclusive evidence that the Clintons had done anything illegal. 
But RTC investigators had turned up evidence that depositor funds from the 
thrift, Madison Guaranty Savings & Loan, may have been diverted improperly to 
Clinton's 1984 gubernatorial campaign account and to Whitewater Development 
Co., a real estate venture jointly owned by the Clintons and James McDougal, 
Madison's owner. 

Some RTC officials believed questions about the Clintons and their dealings 
with Madison had to be laid out in RTC's written request for further federal 
investigation. But others thought that would be a strategic error: A detailed 
description of activities involving the Clintons had been presented to the 
Justice Department in September 1992 and had been languishing for a year, . 
prompting fears among RTC staff that the department was intent on scuttling the 
politically sensitive case. 

The RTC finally did ask federal prosecutors in Little Rock, Ark. , last fall 
to investigate nine suspected criminal matters arising out of Madison's 1989 
failure, naming the Clintons, along with other Arkansas politicians who had 
dealings with McDougal. 

Among other things, prosecutors were asked to examine whether Hillary Rodham 
Clinton's representation of the S&L before a state regulator appointed by her 
husband resulted in lenient treatment that allowed Madison to stay open long 
after it was on a clear path to insolvency. 

Today, those issues are the focus of a Justice Department investigation that 
has become a growing headache for the Clinton White House. While the Clintons 
have repeatedly said they were aware of no wrongdoing at Madison, the White 
House, under heavy congressional and media criticism and possibly facing a 
subpoena, agreed late last month to turn over documents about Whitewater that 
were found in the office of deputy White House counsel Vincent Foster after his 
suicide on July 20. 
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At the sane tine, the handling of the Madison and Whitewater issues by the 
RTC and the Justice Department has underscored the politically charged nature of 
the probe. Although the RTC has succeeded in sparking a federal inquiry, the 
matter of Madison S&L has frustrated sone RTC officials who have said they 
worried about "packaging" the case and "selling" Justice on opening an 
investigation that should have begun much earlier. 

Republicans, saying the situation is rife with conflicts of interest, have 
bombarded Attorney General Janet Reno in recent weeks with calls for the 
appointment of an independent counsel. 

"As attorney general, you have been placed in an uncomfortable, if not 
untenable, position of being both the chief law enforcement official of the 
United States and the chief legal advisor to the president," Rep. Jim Leach 
(R-Iowa) , ranking minority member of the House Banking Committee, told Reno in c 
letter calling for the naming of a special counsel. 

Reno has resisted those calls, saying anybody she would appoint would 
ultimately report to her and would not be seen as truly independent. "I have 
directed the career prosectors to pursue it [the Madison probe] in the most 
appropriate and vigorous manner possible," Reno said at a recent news 
conference. 

The history of the Madison investigation, pieced together from interviews 
with Justice Department and RTC officials along with documents from the case, 
suggests that the involvement of the Clintons has repeatedly affected its 
progress, as investigators debated how to proceed in a probe that has such 
potentially large political consequences. 

The inquiry began in 1989 as one of hundreds of investigations of failed 
savings and loans throughout the country that led to the creation of the 
Resolution Trust Corp. itself. The RTC charter was to close down the thrifts, tc 
dispose of s&L assets and to try to recover through the courts federally insurec 
funds that had been lost through poor management or possible criminality. 

The transformation of a relatively routine RTC inquiry into a political hot 
potato began in March 1992 when news accounts detailed Clinton's longtime 
relationship with McDougal and their investment together in Whitewater. Those 
accounts suggested that McDougal had made the Clintons partners in a sweetheart 
real estate deal in return for lenient state treatment of Madison. 

The RTC quickly sent a new team of investigators to Arkansas to aid in the 
Madison probe, looking at, among other things, the business relationships among 
McDougal and local politicians. 

At the same time, investigators began to explore the role of Hillary Clinton 
and her law firm in representing the thrift during a 1985 encounter with state 
banking authorities. 

The Rose law firm had represented Madison before the Arkansas securities 
commission when the thrift, judged critically short of capital by federal 
examiners, sought approval for a new stock plan to stay afloat. Hillary Clinton 
was one of two Rose lawyers in that effort, earning a combined $ 2,000 monthly 
retainer for the firm. The plan was approved by Beverly Bassett Schaffer, 
Clinton's newly appointed state securities commissioner, whose law firm also 
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Another Rose partner, Clinton confidant Webster L. Hubbell — now associate 
attorney general under Reno — had his own ties to Madison through his 
father-in-law, Seth Ward. Ward was an executive with Madison's real estate 
subsidiary and had extensive financial dealings with the S6L. 


But despite these potential conflicts, the Federal Deposit Insurance Corp. — 
the federal agency that insures savings and loan deposits — in 1989 hired the 
Rose firm to represent the government in a lawsuit against Madison's accounting 
firm. The suit, handled by Hubbell, contended that the accounting firm had 
failed to alert Madison's board to reckless lending and management practices 
that led to insolvency. It was settled for $ l million in 1990. 

How much the FDIC knew when it hired Rose about the relationships among 
Madison and the firm and its partners is unclear. Hubbell has contended that hi? 
dealings with Madison were fully disclosed. A series of internal FDIC memos at 
the time warned against hiring Hubbell due to conflicts involving his 
father-in-law, and FDIC and RTC lawyers have been conducting an inquiry in 
recent weeks into whether the potential conflicts were properly reported. 

In addition to these efforts through civil suits to recover funds used to 
compensate Madison depositors, the RTC by fall 1992 had prepared a 21-page 
document targeting McDougal and his ex-wife Susan McDougal for criminal 
investigation by the federal prosecutor in Little Rock. 

The referral named then-presidential nominee Clinton and his wife, as well a: 
current Arkansas Gov. Jim Guy Tucker (D) , as principals in "shell corporations" 
created by McDougal. It said that while there was insufficient evidence at that 
point to prove that the Clintons and Tucker knew about suspected check-kiting 
and account overdrafts authorized by McDougal, they had stood to benefit from 
such activities. — 


The referral was sent to Charles Banks, the Republican U.S. attorney in 
Little Rock, during the waning days of the Bush administration in the fall 1992 
Banks already had been stung once in his dealings with McDougal, having failed 
to win a conviction of him in a 1990 bank fraud case and prompting critics to 
accuse Banks of mounting a politically motivated prosecution. Hoping to wash hi: 
hands of Madison and McDougal, Banks asked that he be recused from the case and 
that the referral go directly to the Justice Department in Washington, current 
and former federal officials familiar with the matter said. 

In an "urgent report" memo to top Justice lawyers on Oct. 7, 1992, Banks's 
chief assistant, Mac Dotson, noted that the Clintons were named as potential 
witnesses in the referral. Dotson wrote that he believed, based on the facts 
outlined by the RTC, that further investigation "is warranted." 

With less than a month to go before the presidential election, aides to 
then-Attorney General William P. Barr were concerned that any special interest 
shown in the case could backfire politically, sources said. An investigation 
involving Clinton was sure to look as though President George Bush were using 
the Justice Department for partisan purposes. That point was all the more 
forcefully made, the sources said, by those who noted the RTC had made no 
specific allegation of wrongdoing by the Clintons. 
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In light of Banks's recusal, the case was assigned 
fraud section in the criminal division of the Justice 
Bush administration Justice officials ordered that it 


to career lawyers in the 
Department, but senior 
get no special treatment. 


Many RTC referrals are never pursued, either because the Justice Department 
does not believe they will result in a prosecutable case or because of limited 
resources. A March 19, 1993, memo by criminal division attorneys working on the 
case concluded that the RTC referral did not "appear to warrant initiation of a 
criminal investigation" of Madison. But the memo, signed by John C. Keeney, then 
acting chief of the division, left the final decision to federal prosecutors in 
Little Rock. He "would not question a decision by the U.S. attorney to decline 
further action on the referral," Keeney wrote, according to sources familiar 
with the memo. 


However, the results of the Justice review were not communicated to the RTC 
for months, sources said. In the meantime, the RTC renewed its own inquiry into 
Madison, sending a four-member team of agency investigators back to Arkansas in 
January 1993. 

By September, having gathered much more information and still having received 
no official decision on the first referral, the RTC drafted a new request for 
the Justice Department. This expanded referral recommended investigation of nine 
separate matters of possible criminal behavior, adding details of new 
transactions and conflicts of interest, and naming a number of new players, 
sources said. 


Those who believed that naming the Clintons in the first referral led to 
official inaction argued the president and his wife should not be named in the 
new, expanded request. Additional questions about whether bringing more bank 
fraud charges against McDougal would constitute double jeopardy helped spark a 
fierce debate among investigators and RTC professional liability attorneys in 
Kansas City, Mo., agency sources said. 

RTC field officials took the unusual step of appealing to top RTC brass in 
Washington to make the final decision on whether to include the Clintons in the 
new referrals. But the Washington headquarters refused to intervene, ordering 
the field office to follow standard procedure. 

The new referrals were sent in October to the new U.S. attorney in Little 
Rock, Paula Casey, a Clinton appointee and former campaign volunteer who was 
once a student of the president's at University of Arkansas law school. The 
requests also sought further investigation of current Democratic Gov. Tucker's 
dealings with Madison, as well as numerous other big borrowers and Madison 
officials — many of them prominent in Arkansas political and civic circles. 

On Oct. 27, with the stack of new criminal referrals sitting on her desk, 
Casey responded to six months of RTC inquiries about the fate of the first 
referral, then a year old. She told the RTC that she "concurred" with the 
Justice Department's decision to forgo an investigation due to "insufficient 
information . " 


Days later, in the wake of news reports about the new RTC referrals and 
questions about Casey's ties to Clinton and other senior Democrats in the case, 
Casey recused herself from further involvement. The Justice Department announced 
it was sending three career prosecutors to Little Rock to conduct the 
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Federal law-enforcement officials said today that they would seek to examine 
files, removed from the office of the deputy White House counsel shortly after 
he killed himself last summer, concerning Arkansas land dealings of President 
Clinton and his wife, Hillary. 

These officials, speaking on condition that they not be identified, said the', 
were studying how best to proceed in a highly charged political atmosphere in 
which the White House, citing lawyer-client privilege, has suggested that the 
Clintons will try to keep the documents to themselves. 

It is not yet clear how far the investigators are prepared to go in their 
quest for the files — whether, for instance, they will rely on persuasion and 
political pressure on the White House or might ultimately try to vanquish the 
argument of lawyer-client privilege by seeking a subpoena. 

Indeed, because the Justice Department has had no official comment on the 
matter, it is not even clear that the department's chief. Attorney General Jam 
Reno, has approved any effort to obtain the files. 

The First Lady Speaks 

Aside from the issue of whether the files should be turned over to the 
Federal investigators — who would presumably be under legal obligation to keep 
them secret, as is the norm in criminal inquiries — Mrs. Clinton said today 
that she saw no reason to make their contents public in response to requests of 
Washington reporters. 

The White House communications director, Mark D. Gearan, on Monday night 
confirmed investigators' suspicions that such documents had been discovered in 
the office of Vincent W. Foster Jr., the deputy White House counsel, soon after 
his suicide and had subsequently been removed at the direction of his superior, 
Bernard w. Nussbaum, the White House counsel. 

Mr. Gearan said law-enforcement agencies that were then looking into Mr. 
Foster's death had never been shown the documents. Mr. Gearan did not describe 
the documents in detail, saying only that they related in part to the Clintons' 
investment in an Arkansas real estate venture and their personal tax returns. 
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Today investigators said that although they had no way of knowing the precise 
nature of the files, the documents contained in them could prove relevant to twc 
inquiries under way at the Justice Department. 

One involves the circumstances of Mr. Foster's suicide, which the President 
has described as a result of a profound depression whose nature had escaped the 
recognition of Mr. Foster's colleagues and might never be fully understood. 

The other inquiry concerns the collpase of an Arkansas savings and loan 
association that was owned by James McDougal, who until late last year was the 
Clintons' partner in the real estate venture, which proved unsuccessful. 

Money Diverted 

The real estate venture was the Whitewater Development Corporation, in 
which the Clintons were equal partners with Mr. McDougal and his wife, Susan, 
although the McDougals had put up a disproportionate share of the money and 
therefore eventually lost more: $92,000, as against the Clintons' $69,000. 

Federal investigators have turned up evidence that Mr. McDougal diverted 
money from his collapsing savings and loan institution, Madison Guaranty, to 
several of his real estate concerns, including Whitewater Development. The 
savings and loan was seized by the Government in 1989, at a cost to taxpayers o 
more than $60 million, and among the issues that investigators are examining is 
whether Madison Guaranty received favorable state regulatory treatment in the 
years beforehand, when Mr. Clinton was Governor. 

In his statement of Monday night, Mr. Gearan said the files on the Clintons' 
investment in Whitewater Development and on their personal taxes had been 
turned over to their family lawyer, David E. Kendall, who would not discuss the 
matter today. 

Mr. Gearan said that these files were among one of three broad categories of 
documents found in Mr. Foster's office and that each category had been handled 
in a way different from the others. 

Files relating to Mr. Foster's White House duties remained in the office, Mr 
Gearan said, while those that were personal were sent to his family lawyer. But 
documents concerning the Clintons' personal legal affairs, including their 
investment in Whitewater Development, went to Mr. Kendall, Mr. Gearan said. 

In confirming that such documents had been removed from Mr. Foster's office 
at Mr. Nussbaum's direction, the White House said the Clintons would "cooperate 
fully" with investigators but reserved the right to withhold privileged 
information. 


As for the matter of a full public disclosure of the files, Mrs. Clinton sai 
in an interview with The Associated Press today that neither she nor her husban 
saw any need for it. 

"I am bewildered," she said, "that a losing investment which for us was 
significant — $69,000, which is provable by the accountants — is still a topi 
of inquiry." 
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The White House press secretary, Dee Dee Myers, affirmed that the Clintons 
did not plan a public disclosure. M Being forthcoming, which I think the 

President and First Lady have been, doesn't mean you have to turn over every 
single file," she said. 

Prosecutors Silent 


18 


John Russell, a Justice Department spokesman, said today that John Keeney, a 
senior prosecutor, had reminded his subordinates of the confidentiality of 
Federal inquiries and had directed them not to discuss the matter. 

But law-enforcement officials said Federal investigators would seek any 
evidence required to complete their work, and left open the possibility that the 
documents would be subpoenaed if necessary. In that event, the President might 
be pitted against his Justice Department. 

It is not yet clear how quickly the investigators will act. They have been 
stymied in their efforts to obtain access to Mr. Foster's diary, another newly 
disclosed record in the inquiry on his suicide. Their informal request for the 
diary has been rejected by the Foster family lawyer. 

Jitters at Justice 

All in all, recent developments related to Mr. Foster have created a jittery 
atmosphere at the Justice Department. 

One source of tension has been the presence of close Clinton associates like 
Sheila Anthony, Mr. Foster's sister, who heads the department's Congressional 
Affairs Office. 


In addition, Webster L. Hubbell, the President's golfing friend, who was a 
law partner of Mrs. Clinton in Little Rock, is the department's No. 3 official. 
Mr. Hubbell, whose father-in-law was a borrower from Madison Guaranty and whose 
law firm was once hired by Federal regulators to help clean up the troubled 
institution, has recused himself from investigative matters related to Mr. 
McDougal. 

Mr. Gearan's statement of Monday night, apparently issued in an effort to 
address news reports that the Justice Department was investigating whether such 
files had been removed, has revived lingering questions about the, way the White 
House responded to Mr. Foster's death and handled papers left in his office. 

It has also brought a renewed focus to the conduct of the Justice Department, 
the United States Park Police and the Federal Bureau of Investigation, the 
agencies that initially investigated the suicide. 

In the days after Mr. Foster died of a single gunshot wound to the head in a 
park overlooking the Potomac, Mr. Nussbaum supervised the White House's handlinc 
of the inquiry into the death. At the time, Mr. Nussbaum and other aides would 
not publicly discuss Mr. Foster's legal work for the Clintons and kept 
law-enforcement agencies from delving deeply into Mr. Foster's professional 
life. 

As a result, those agencies, although suspecting that the Arkansas land file: 
had been in Mr. Foster's office, did not know of them with certainty until the 
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White House statement on Monday night. 

A Park Police official said today that investigators had never been told that 
Mr. Foster had kept such a file, but added that it was unlikely that the 
documents would have aroused interest of the investigators at the time anyway. 

counsel's Supervision 

Two days after the suicide, Mr. Nussbaum arranged with Justice Department 
lawyers working for Philip B. Keymann, the Deputy Attorney General, to conduct 
an inventory of Mr. Foster's office. Mr. Nussbaum examined Mr. Foster's papers 
in the presence of law-enforcement investigators then, but he did not allow then 
to read any of those papers. 

Mr. Nussbaum determined that nothing in Mr. Foster's office was relevant to 
the investigators' work except for a calendar and a partial log of incoming 
phone messages for the weeks preceding Mr. Foster's death. 

"I didn't have any problem with that," Maj. Robert Hines of the Park Police 
said today of the way Mr. Nussbaum handled matters at the time. "They were in a 
state of shock." 


But other senior law-enforcement officials have been privately critical of 
the White House for so restricting the investigators and for the haphazard 
manner in which Mr. Foster's West Wing office was left unsealed for hours after 
his death. 


Last summer. White, House aides gave the impression that after Mr. Foster's 
death, his secretary was the only person who was in his office for any extended 
period of time. But they have said in recent days that other people entered as 
well. 


A White House official said today that two others who entered were Patsy 
Thomasson, an administrative aide and longtime Clinton associate, and Margaret 
Williams, Mrs. Clinton's chief of staff. The official said they had looked 

unsuccessfully for* a suicide note and had left without: taking anything. 

The Issue of Privilege 

Several former White House officials said today that the if the Clintons 
insisted on invoking lawyer-client privilege to prevent examination of their 
papers found in Mr. Foster's office, they would probably be successful. 

Clifford L. Alexander Jr. , who served as White House counsel for President 
Lyndon B. Johnson, said the privilege continued after the lawyer's death. "It's 
up to the client to waive the privilege," he said. 

But invoking that privilege could prove a political problem, since much of 
the public might infer that the Clintons had something to hide. 

In addition, there is the issue of whether Mr. Foster should have been 
involved with the Clintons' private business after he joined the Government. 
Prof. Geoffrey C. Hazard of Yale Law School, an authority on legal ethics, said 
in an interview today that it would have been improper for Mr. Foster to have 
any continuing involvement with the Whitewater matter after taking office. 
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"It is improper to have a Government lawyer exercising any responsibility 
over the personal property or private business affairs of a Government 
official," Professor Hazard said. 

He said the matter should have been turned over to a private lawyer. Mr. 
Clinton's allowing Mr. Foster to retain some control over the Whitewater 
matter while serving as a Government lawyer could constitute the President's 
waiver of the lawyer-client privilege, the professor said. 

Foster Dealt With Sale 

A year ago, just before Mr. Clinton and Mr. Foster entered the Government, 
Mr. Foster represented the Clintons in the sale of their Whitewater holdings 
back to Mr. McDougal. 

After the stock transaction was completed, Mr. Foster was left to handle a 
lingering issue, Mr. McDougal 's request for many Whitewater business records 
and tax returns. 

Mr. McDougal has told associates that last June, a month before Mr. Foster's 
death, he left a message with Mr. Foster's White House office regarding 
Whitewater. A few days later, Whitewater's tax returns were sent to Mr. 
McDougal 's lawyer. 

The Clintons have long described their investment in Whitewater as a 
passive one, saying. that Mr. McDougal made all central decisions. Last year, 
when questions about the company arose during the Presidential campaign, Mr. 
Clinton hired a friend, James Lyons, a Denver lawyer, to look into its finances. 

Mr. Lyons, relying on banking records provided by the Clintons and other 
data, publicly reported that the Clintons had lost money in the joint venture. 

White House aides have said that Mr. Lyons left a phone message for. Mr. 

Foster the day he died but that the two men never talked to each other that day. 
Mr. Lyons has not returned reporters' telephone calls to his office. 

GRAPHIC: Photos: Vincent W. Foster Jr., deputy White House counsel, killed 
himself last summer. (Mark Wilson/Arkansas Democrat-Gazette) ; The White House 
said files discovered in the office of Mr. Foster were removed at the direction 
of his superior, Bernard W. Nussbaum, the White House counsel. 

Chart/Photos: "What the White House Has Siad" 

How Administration officials have described what happened to the files of 
Vincent W. Foster, Jr., the deputy council to the President after Mr. Foster's 
suidice on July 20. 

July 30, 1993 - Dee Dee Myers, White House Press Secretary, responding to 
questions about how Bemie Nussbaum, White House counsel, handled the files, 
said: 

"Bemie went through and sort of described the contents of each of his file: 
and what was in his drawers while representatives of the Justice Department, the 
Secret Service, the FBI, and other members of the counsel's office were present. 
... I think that Mr. Nussbaum conducted a very thorough investigation. 
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particularly in tarn* of what thay vara looking for. I naan, ha want through the 
files and described what the issues vara and what the contents of the files ware 
without having than read the specific documents . " 


December 18 


Asked whether a file relating to Jamas McDougal , owner of a failed Arkansas 
savings -and- loan ovner, and his investment company, Whitewater Development, 
was taken from Nr. Foster's office, a senior White House official said: 

"We are not aware that any law-enforcement official is looking into the fact 
that a file relating to Whitewater or McDougal disappeared or in any way was 
improperly handled. All the filee in Vince Foster's office were properly 
handled. " 


December 20 


Statement by the White House Director of Communications, Mark Gearan: 

"Following tne death of Vincent Foster and following the examination of the 
files in his office on July 22, 1993 by White House Counsel in the presence of 
representatives of various law enforement agencies, Mr. Foster's files were 
distributed as follows: (1) those files pertaining to his White House duties 
remained in the counsel's offices; (2) those files that were personal to Mr. 
Foster and his family were sent to his family's personal attorney; and (3) those 
files that pertained to the personal legal affairs of the President and Mrs. 
Clinton (including documents relating to their personal tax returns, the filing 
of Whitewater Development Corp, tax returns, and the disposition of their 
interest in Whitewater) — all of which were preserved — were sent to the 
Clinton's personal attorney." 

LANGUAGE: ENGLISH 


LOAD-DATE-MDC: December 22, 1993 
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38TH STORY of Level 1 printed in FULL format. 

Copyright 1994 News World communications, Inc. 

The Washington Times 

January 3, 1994, Monday, Final Edition 
SECTION: Part A; NEWS ANALYSIS; Pg. A1 
LENGTH: 1672 words 

HEADLINE: The skeleton that won't stay dead 
BYLINE: Wesley Pruden; THE WASHINGTON TIMES 
BODY: 

" Whitewater" is the skeleton that just won't stay still in President 
Clinton's closet. 

The White House notes, correctly, that neither the president nor the first 
lady is a target of a federal investigation into suspicious deeds done in Mr. 
Clinton's Arkansas past. 

But there are perils aplenty, political if not legal, for Bill Clinton. 
Whitewater has everything a Washington scandal needs to grow "legs" to take it 
a long way: lots of cash, tangled personal relationships, vanishing bank 
deposits, clandestine meetings, even a dead man. 

Washington's politicians, lawyers, columnists, commentators and 
investigative reporters * as well as U.S. investigators - are taking their 
first close look at what promises to become, over the next few weeks, a genuine 
four-alarm fire of a scandal. 

Congressional and Justice Department investigators are examining several 
suspicions, so far not proved, that: f 

* Bill and Hillary Clinton may have received fraudulent loans in a savings 
and loan that failed after they went partners with its president in an Ozarks 
real estate venture called Whitewater Development Corp. 

* In return, Mr. Clinton, as governor of Arkansas, may have used his 
office, which supervised state banking regulators, to keep the S&L in business 
even after federal regulators said it was insolvent and incapable of protecting 
the deposits of its thousands of depositors in Arkansas and other states. 

* Hillary Rodham Clinton, as a partner in Little Rock's powerful Rose Law 
Firm, may have used her unique access to the governor to arrange for the state 
banking regulators to keep the S&L in business. 

* The White House may have attempted to evade the pertinent questions, 
removing key files about the transactions from the office of Vincent w. Foster 
Jr., the deputy White House counsel who was also the Clintons' personal lawyer, 
within hours after he killed himself last July. 

* Fear that the scheme was about to unravel, exposing his clients Bill and 
Hillary Clinton to civil or even criminal felony charges, may have contributed 
to Mr. Foster's decision to take his life. 
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The bare bones of what is known is troubling enough for the president. 

Bill Clinton and Janes B. McDougal first becane friends during the Vietnam 
War years when they were aides to J. William Fulbright, the junior senator from 
Arkansas. Sons years later, when they returned hone. Nr. Clinton went into 
politics and Mr. McDougal went in business. Hillary Clinton and Susan McDougal 
becane friends, and the two couples becane close. 


When Mr. Clinton was first elected governor in 1978, he gave Mr. McDougal 
a top financial job in his adninistratlon. But Mr. McDougal wanted bigger 
things, and, during a land boon in the Osarks in the late 1970s - nountain 
counties that had been losing population for decades were suddenly awash in 
affluent retirees free Detroit, Chicago, Cleveland and other northern cities - 
Mr. McDougal cut the Clintons in as equal partners in a vacation developnent on 
the scenic white River. They paid $203,000 for 230 acres of prine waterfront 
property and divided it into 42 hone sites. 


When the savings and loans were deregulated in the '80s, Mr. McDougal 
bought a tiny S&L in Augusta, Ark., a cotton crossroads hanlet just up the way 
from Dixie, Des Arc and Cotton Plant, and noved it to Little Rock. He threw a 
spectacular party at its opening in the renovated quarters of an old laundry on 
South Main Street - a nice irony, given the questions to come - and sped around 
town in a Bentley. Susan McDougal, decked out in hot pants to show off a 
showgirl's legs, astride a white stallion - appeared in the television 
commercials for the newly relocated Madison Guaranty Savings and Loan 
Association. 


Madison's original assets of $3 million grew to $120 million. Federal bank 
regulators took notice. By 1984 they were alarned that Madison's solvency was 
in "jeopardy” because of "unsafe and unsound practices.” These practices 
included the granting of $17 million in loans to the SfcL's officers, directors, 
relatives and friends. One insider was Seth Ward, a top official of Madison and 
the father-in-law of Webster L. Hubbell, a partner with Mrs. Clinton at the 
Rose Law Firm who would become the associate attorney general of the United 
States and the No. 3 - some say the real No. 1 - at Janet Reno's Justice 
Department. 

The father-in-law borrowed $600,000 and defaulted on $587,000 of it. 

Another bad loan was made to Jim Guy Tucker, the lieutenant governor who became 
governor when Mr. Clinton cane to Washington. He borrowed $1 million and paid 
back half of it. 


The following year, 1985, when enormous loans to a Canadian land-development 
scheme were going seriously and dangerously bad, Mr. McDougal threw a lavish 
fund-raiser for Gov. Clinton at Madison's quarters, raising about $35,000 - 
most of the records have disappeared - to pay off a $50,000 loan the governor 
had taken out at another bank, owned by a man who later became a top official in 
the Clinton gubernatorial administration. 

Federal investigators, reports Gannett News Service, believe that some of 
that $35,000 may have come from Madison deposits, not invidual contributors 
drawn to the lavish party. 

Gannett reports that investigators "are suspicious because many of the 
'donations' were in the form of Madison cashier's checks usually written in 
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the nane of an individual on his account." At least one of these persons has 
told investigators he never wrote such a check. If that is true, such a 
diversion would be a felony. 

After that fund-raiser, federal investigators told Hr. McDougal to find nev 
capital or close the S&L. 


Gov. Clinton had just appointed a new state securities commissioner, 
Beverly Bassett. She had previously represented Madison as a private lawyer. 

She and the governor were said to be good friends. 

Hiss Bassett later married Archie Schaffer, an executive of Tyson Foods 
Inc., of Springdale, Ark., the nation's largest processor of chickens and a 
major contributor to Mr. Clinton's political career. Mrs. Clinton sat on the 
Tyson board of directors until she came to Washington. The ex-commissioner is 
the sister of Woody Bassett, another Clinton contributor and one of the 
governor's 1984 re-election campaign managers. 

Mr. McDougal wanted to raise capital for his failing S&L by selling 
preferred stock, unprecedented in Arkansas as a way ^of raising money for a 
savings and loan. Federal regulators frowned at the idea, but the decision was 
Beverly Bassett's to make. Madison's lawyer was Mrs. Clinton, on a retainer o: 
$2,000 a month. Mr. McDougal said he. hired the governor's wife because the 
governor insisted. The White House says that's not so. 


In any event, the governor's friend the securities regulator said it was OK 
Federal regulators applied additional pressure to void the scheme before any 
shares were sold. 


By 1986, federal regulators say, Madison was close to insolvency, with 
millions of dollars missing, much of it diverted to friends and relatives of Mr 
McDougal. They said it was difficult to determine how much, and where all of i 
had gone, because most of the records are missing, too. The tab to taxpayers 
eventually passed $50 million. 


Mr. McDougal was indicted for bank fraud in 1989 and acquitted the 
following year. He is divorced from the sexy lady on the white stallion and 
says he's broke. 


Questions about Whitewater and Madison were first asked during the 1992 
presidential campaign, when the intricate details were set out in a long accoun 
in the New York Times. The Clinton campaign asked a Denver lawyer, an old 
Clinton friend named James M. Lyons, to look into it and make a report. He 
concluded that the Clintons were "passive shareholders" in Whitewater and los 
their savings in it. 

When the reporters covering the campaign showed no interest in Clinton 
scandals, the story faded. Interest was revived two months ago when The 
Washington Times found a letter from Hillary Rodham Clinton to James McDougal, 
dated Nov. 28, 1988, demanding that she be given power of attorney to conduct 
all of Whitewater's business, contradicting the Clintons' claim that they wer 
merely "passive" partners. 

Mr. McDougal and his former wife say they delivered the Whitewater 
records to Mrs. Clinton at the Arkansas governor's mansion. The Clintons 
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Zn any event, tha records are presumably lost, although there is speculation 
in Arkansas that these nay be among the documents taken from Hr. Foster's 
office by two Clinton political aides vithin hours after Hr. Foster shot 
himself. 


The casual tangling of politics and business in Arkansas, where everybody 
who' 8 anybody is connected to everybody, often confounds outsiders. Hr. 
Clinton has insisted throughout that he did nothing wrong. n We did nothing 
improper and I have nothing to say about it," he told reporters several weeks 
ago. "Old story." 

And so it is: Once again, the former governor is at the center of 
accusations of cronyism in Arkansas, where, because the state is small and the 
power is concentrated, cronies are the only people available to do business 
with. 


"It's natural and usually harmless in a state like this," says Jerry 
Russell, a political consultant in Little Rock. "But you sometimes can blind 
yourself to the fact that one of your friends is doing other things outside your 
purview that could discredit you." 

Another scarred veteran of the Arkansas political wars puts it another way: 
"I think Bill and Hillary expected to do business up there the way we've always 
done business down here. I don't know who's going to be the most surprised when 
this is thoroughly ventilated - Bill and Hillary, or the rest of the united 
States." 


LANGUAGE: ENGLISH 
LOAD-DATE-HDC : January 3, 1994 
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March 4, 1994 

What meetings did you have at the White House on this matter? 
What was the substance of those meetings? 

Who attended? 

What actions did you take after the meetings? 

Did the White House instruct you to do anything at the meetings? 
Who set up the meetings? 

Who requested the meetings? 

Did you inform USB about the meetings? 

What notes did you take at the meetings? 

What did you tell them at the meetings? 

What other contact have you had vith the White House about 
Madison? 

How many conversations? 

What was the content of those conversations? 
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28. RA: statute of limitations letter 
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Qs k ** 

20. Christina tell Beri^ about LMB absence 


C 0194 



DEPARTMENT OF THE TREASURY 





\ I • y-^O 

H.CWU 1 r f grw 

U< ft **“*4 cL*hC«a ; i I t y 

ft (.Alt U 1 L . I » u pg^r ' A**! ~i— <■ r'jl ifttut iJVira^M>y 

£«J. /,'- --^ t , JUy f ■.( ,1 

T >. t>A/^L ^assA — '• ,U< - 

l. 0»lK*, £®a) 5<to-^ -5 3-05 


C 0195 



5124 


(3 


o\\ ?$o3 o 


o*^ j-vrx^ rt^prfL) 6- 

Va^p^J^ £- — t <^Vwl uX ^ “* 

C-w^ vr«— ol\ ^U <=*> v-^ 'Vt 

'vJL—J^ '< 

Lc-JL^ . => v -^4.t^ *~t-> -o^ uwkiu^W 

Va-*^*^A. j»A— ~ 

^ y-^»- ^v-c-X^ 

r-fjo-i \ T «-*- W*^V„l 

S\V ,£41^-1- •^ L * - ire^-v^ ; U»^- ^=- r^^*- 

^ r£y^J ; *^*> Irnf^-T 

W^ 4v^ UiU 

U^ *f*-V Xo-^ 


t. 6 r- 


L 0 W ^ | ^Xo— c_ ^O 


C 0196 



5125 


MARCH 7, 1994 


MEMORANDUM FOR CAROLYN ESTEP 
FROM: JOSHUA L. STEINER 

SUBJECT: MADISON RELATED MATERIALS 

I need you to search all your files, your desk, computer and any 
other possible sources of naterial for anything relating to 
Madison Guaranty Savings and Loan. - You should be as inclusive as 
possible and if you have any doubt whether something is relevant, 
please include it. This should include files from your computer, 
my calendar, any memos we received, etc. You should place 
whatever items you find in a folder and please keep a list of all 
the places that you have searched. 

I also no longer want to throw out a nv papers. Please arrange 
for file boxes to be put in my office and by your desk. When 
these boxes are full, please arrange for them to be stored 
someplace in the building (please arrange with Ed Knight to find 
an appropriate, secure place.) These should include all papers 
except newspapers, newsletters, etc. 

Please let me know if you have any questions. Thanks. 


CC: Dennis Foreman 

Steve Ross 
June Gayle Turner 
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MARCH 7, 1994 

MEMORANDUM FOR DENNIS FOREMAN 
FROM: JOSHUA L. STEINER 

SUBJECT: MADISON RELATED BUSINESS 

Could I pleas* get some guidance on exactly what Treasury 
resources I can or cannot use as I respond to the subpoena. For 
example, how I can use my computer^ telephone, etc. I would like 
some very specific advice. Thank you. 

cc: Ed Knight 
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March 8, 1994 


MEMORANDUM FOR EDWARD S. KNIGHT 

EXECUTIVE SECRETARY AND SENIOR ADVISER 
TO THE SECRETARY 

FROM: CAROLYN ESTEP^^^ 

SECRETARY^KTJOSHUA L. STEINER 

SUBJECT: MADISON RELATED MATERIALS 


Per your request, all files and/or books maintained for the Chief 
of Staff, Joshua L. Steiner, in the 5-drawer cabinet to the left 
of my desk have been searched thoroughly. Of the 5 -drawer 
cabinet, only two complete drawers contain Mr. Steiner's 
personal chron and subject files. The other drawers contain 
briefing books, supplies and miscellaneous items. I have 
searched all drawers and have found one memo and one folder which 
is remotely related to the above subject. They are: Memorandum 

to Secretary Bentsen from Messrs. Newman and Steiner about the 
appointment of Jonathan Fiechter as Deputy CEO, and the second is 
a file labeled "Whitewater Development Issue" which contains two 
Wall Street Journal articles dated Jan. 4, 1991 and December 28, 
1993, and three wire stories — one from The Washington Post, one 
from the New York Times and one from The Washington Times. A 
copy of the memo and copies of the news articles are attached. 

In addition, I have searched my computer and have found no 
evidence of any piece of correspondence relating to Madison. 

The calendar reflects that on October 14, 1993, Mr. Steiner 
visited the office of Mr. Nussbaum but no subject is listed. A 
copy of that day's schedule is attached for your record. 

For calendar year 1994, the calendar reflects RTC meetings on 
February 22 and February 23, which relate to RTC/Whitewater in 
connection with the Secretary's RTC Oversight Board testimony on 
February 24, before Congress. Attached are copies of these 
pages. 

I might add that to the best of my memory Mr. Steiner has never 
asked me to obtain any documents, or to set up any meeting that 
related to Whitewater and/or Madison. 

cc: Dennis Foreman 

Joshua L. Steiner 

Attachments 
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DEPARTMENT OF THE TREASURY 

WASHINGTON 



March 8, 1994 


MEMORANDUM FOR ED KNIGHT 


FROM: 


Pat O’Donnell 


Pur 


SUBJECT: Whitewater & Madison-related documents 

Attached to this memo are copies of all documents Thave found in my paper and computer 
files mentioning or alluding to Madison Guaranty or Whitewater. Fallowing is a list of those 
documents, including the names of the computer files for those that are on my office 
computer 

o Treasury department weekly report dated March 3, 1994 (with cover note of same 
date from Josh Steiner to Christine Varney) (geeldy.317) „ 

o General Counsel weekly re po r t dated March 2, 1994 

o Treasury Department weekly re p ort dated February 24, 1994 (with cover note of 
same date from Josh Steiner to Christine Varney) (weddy.224) 

o Legislative Affairs weekly re p ort dated February 23, 1994 

o Treasury Department weekly report dated February 18, 1994 (weddy.217) 

o Memo from Pat O’Donnell to Josh Steiner dated February 16, 1994 regarding press 
mentions of Roger Altman and the issue ofiEcftsing himself from some RTC issues, 
including Whitewater/Madison Guaranty (altrecus.mem) 

o Treasury department weekly re p ort dated February 4, 1994 (with cover note from 
Josh Steiner to Christine Varney dated February 3, 1994) (weeldy.203) 

o Legislative Affairs weekly report dated February 3, 1994 

o OTS weekly report dated February 1, 1994 

o Treasury Department weekly report dated January 27, 1994 (with cover note of same 
date from Josh Steiner to Christine Varney) (weekly. 127) 

o OTS weekly report dated January 25, 1994 

o Memo from Pat O’Donnell to Josh Steiner dated January 19, 1994 on questions and 
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answers for the Secretary in preparation for his Larry King Live appearance from 
Asia (q&asking.mem) 

o OTS weeldy r ep or t dated December 21, 1993 

o Treasury Department weeldy report dated November 18, 1993 (with cover notes from 
Josh Steiner to Christine Varney dated November 16, 1993 and from Josh Steiner to 
Secretary Bentsen dated November 16, 1993) 

o Legislative Affairs weekly r epo r t dated November 17, 1994 

All the copies attached are photocopies of hard copies in my files, with the exception of my 
February 16 memo to Josh Steiner regarding press mentions of the issue of Roger Altman 
recusing himself from some RTC issues. I could not find a hard copy in my files, but it was 
on my computer so I reprinted it 
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STEPTOE & JOHNSON 

ATTORNEYSATLAW 


PHOENIX, ARIZONA 
TWO RENAISSANCE SQUARE 

TELEPHONE: (006) 657-5600 
FACSIMILE: (506) 657-5600 


ISSOOONNBCTIOUT AWJUft, N.W. 
WASHINOTOW, DO. 600SS-17M 


(SOS) 4SS-S000 
FACWMILS: (SOS) 4SS-SSOS 
TSUDC: SS-SflOS 


STEPTOE ft J0KN80N NTERNAHONAL 
AFFILIATE IN MO0OOW, RUSSIA 

TELEPHONE: (011-7-501)060-0700 
FACSIMILE: (011-7-601)080-0701 


REID H. WEINGARTEN 
(202) 429-6238 


July 14, 1994 


P.Y...B&N P DELIVERY . 

Kelly Cordes 
Clerk 

Committee on Banking, Housing and Urban Affairs 
United States Senate 
Washington, D.C. 20510 


Dear Ms . Cordes : 

Enclosed please find the relevant portion of Joshua L. 
Steiner's personal diaries requested by Senator Riegle and 
Senator D' Amato in connection with the Committee's Whitewater 
investigation . 

It is my understanding that these materials will be 
handled according to the procedures outlined in Messrs. Chertoff 
and Codinha's letter to me dated July 8, 1994. 

Please feel free to contact me with any questions 
regarding this matter. 


Sincerely, 

feu ft I 

Reid H. Weingarten 


Enel . 

cc (w/out end) 

J. William Codinha, Esq. 
Michael Chertoff, Esq. 
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DIARY OF JOSHUA L. STEINER 


I. 12/2/93 - 1/9/94, lines 1-3: Whitewater 

(Clinton's real estate investments) and Madison S&L dominate the 
news. Clear lesson: release everything right away. 

II. 1/24-2/12/94, lines 1 forward: Two extremes: In 

DC spent long hours w/ RA going over how he should handle the 
RTC's investigation of Whitewater. The statute of limitations on 
Madisor. Guaranty cases was supposed to expire 2/28. Should RA 
recuse himself or should he stay involved. The hurdle was so 
high (fraud) that it seemed unlikely the RTC would bring suit or 
seek a tolling agreement from BC/HRC, but the chance existed. RA 
originally decided to recuse himself but under intense pressure 
from the White House, he said he would make the final 
determination based on a recommendation from Ellen Kulka, the GC. 
The GOP through D' Amato began a countdown to the 28th which was 
particularly ironic since he had voted against extending the 
statute during the RTC reauthorization period. As it turns out, 
RA's problem will probably pass when the Congress decides to 
extend the statute once again. Pressure on RA will certainly 
mount next week when Congress holds hearings on the RTC given 
that Ricki Tiegert the FDIC nominee declared that she would 
recuse herself from all Madison related issues due to her 
friendship w / the Clintons. The WSJ also got into the act w/ a 
scathing attack on RA and Gene Ludwig. 

III. and IV. 2/13-2/27/94, line 7 forward: Every now 

and again you watch a disaster unfold and seem powerless to stop 
it. For weeks we have been battling over how RA should handle 
the RTC investigation of Madison Guaranty S&L. Initially, we all 
felt that he should recuse himself to prevent even the appearance 
of a conflict. At a fateful WH mtg w / Nussbaum, Ickes and 
Williams, however, the WH staff told RA that it was unacceptable. 
RA had gone to brief them on the impending statute of limitations 
deadline and also to tell them of his recusal decision. They 
reacted very negatively to the recusal and RA backed down the 
next day and agreed to a defacto recusal where the RTC would 
handle this case like any other and RA would have no involvement. 
We are very concerned that at the RTC oversight hearings the GOP 
would hammer away at the recusal issue so we renewed discussions 
w/ the WH about what RA would do when his term expired on March 
30. Once again they were very concerned about him turning the 
RTC people they didn't know so RA did not formally commit himself 
to stepping down (he could stay on if we had formally nominated a 
successor) . At the hearing, the recusal amazingly did not come 
up. The GOP did hammer away at whether RA had had any mtgs. w/ 
the WH. He admitted to having had one to brief them on the 
statute deadline. They also asked if staff had met, but RA 
gracefully ducked the question and did not refer to phone calls 
he had had. The next day, the NYT ran a front page story on the 
mtg. The heat was on. We spent a tortured day trying to decide 
if he should recuse himself. I spoke w/ Podesta to let him know 
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of our deliberations. Very frustrating that he was the chosen 
point of contact since he clearly was not in the complete 
confidence of George and Harold. After Howell Rains from the NYT 
called to say that they were going to write a brutal editorial, 

RA decided to recuse himself. Harold and George then called to 
say that BC was furious. They also asked how Jay Stephens, the 
former USA, had been hired to be outside counsel on this case. 
Simply outrageous that RTC had hired him, but even more amazing 
when George then suggested to me that we needed to find a way to 
get rid of him. Persuaded George that firing him would be 
incredibly stupid and improper. The NYT ran a very mean 
editorial which referred to the "bone headed conclave convened by 
RA." Lessons: Do what you think is the right thing early 

(recuse) ; remember that everything might eventually be asked 
about under oath; don't let the WH get involved in any way. 

V. 2/13-27/94: Such an incredible city. Been 

battling w/ the RTC/Madison. Wrote two pages about what's been 
going on, suddenly realized that I could be subpoenaed like 
Packwoods and the most innocuous comments could be taken out of 
context. So on that subject, nothing. 
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STEPTOE & JOHNSON 

ATTORNEYS AT LAW 


PHOENIX, ARIZONA 
TWO RENAISSANCE SQUARE 

TELEPHONE: (608) 867-6800 
FACSIMILE: (608) 85T-6899 


1 390 CONNECTICUT AVENUE. N.W. 

WASHINGTON. O C. 20036-1706 

STEPTOE & JOHNSON INTERNATIONAL 
AFFILIATE IN M0800W, RUSSIA 

(208) 429-3000 

FACSIMILE: (202) 429-9S02 TELEPHONE: (011-7-601) 688-9700 

TELEX: 83-2603 FACSIMILE: (011-7-601) 989-9701 


October 12, 1994 


Kelly Cordes 
Chief Clerk 

Senate Committee on Banking, 
Housing and Urban Affairs 
Dirksen Senate Building 
Suite 534 
Washington, D.C. 

20510-6075 


Dear Ms. Cordes: 

Enclosed for review please find a copy of the handwritten diary entries of Joshua 
Steiner which were the basis for the transcribed version he had previously submitted. 
During his testimony Mr. Steiner consented to the Committee’s request for the 
handwritten entries. 

We apologize for any inconvenience caused by our delay. If you have any 
questions, please contact Evan Barr at (202) 429-3762. 


Sihcerely, 



Kerry E. Reichs 
Legal Assistant 
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